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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

LEAGUE OF WOMEN VOTERS OF
FLORIDA, FLORIDA PUBLIC INTEREST

RESEARCH GROUP EDUCATION FUND, .
and ROCK THE VOTE, Civil No. 4:11-CV-628-RH-WCS

Plaintiffs,

V.

KENNETH W. DETZNER, in his official
capacity as Secretary of State for the State of
Florida, PAMELA J. BONDI, in her official
capacity as Attorney General for the State of
Florida, and GISELA SALAS, in her official
capacity as Director of the Division of Elections
within the Department of State for the State of
Florida,

Defendants.

JOINT MOTION FOR PERMANENT INJUNCTION

The Parties jointly move for entry of a permanent injunction as set forth herein.
The Motion is unopposed and the Parties stipulate as follows.
BACKGROUND
1. On December 15, 2011, Plaintiffs filed a complaint seeking an order and
judgment declaring unconstitutional and illegal certain provisions of Florida Statutes §
97.0575 and Florida Administrative Code Rule 1S-2.042, as the statute was amended on
May 19, 2011, and as the rule was amended on November 2, 2011' (collectively, the

“third-party voter registration law”), and enjoining Defendants from implementing these

! Unless otherwise specified, all references to the statute and rule in this Motion are to the versions as
amended in 2011.
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provisions. The third-party voter registration law regulates organizations that conduct
voter registration drives. Plaintiffs are organizations that have conducted such drives in
the past and contended that the third-party voter registration law violated their
constitutional rights, the National Voter Registration Act, and the Voting Rights Act.

2. On December 19, 2011, Plaintiffs moved for a preliminary injunction
barring enforcement of the third-party voter registration law. Defendants filed a
memorandum in opposition on January 24, 2012; Plaintiffs filed a reply memorandum on
February 14, 2012. The Court held a preliminary injunction hearing on March 1, 2012.

3. On May 31, 2012, the Court granted Plaintiffs’ motion in part.
Specifically, the Court entered an Order enjoining Defendants from enforcing the
following provisions of the third-party voter registration law (the “Preliminary Injunction
Order”):

1. Fla. Stat. § 97.0575(1)(c);
ii.  Fla. Stat. § 97.0575(1)(d);

iii.  Fla. Stat. § 97.0575(3)(a), to the extent it requires delivery of an
application within 48 hours—or any period less than 10 days;

iv.  Rule 1S-2.042(3)(a), to the extent it requires disclosure of an employee
or volunteer who does not actually collect or handle voter-registration
applications and to the extent it requires disclosure of a volunteer’s
termination within 10 days after it occurs;

v.  Rule 1S-2.042(3)(c);

vi.  Rule 1S-2.042(3)(d);

vii.  Rule 1S-2.042(3)(e), to the extent it requires disclosure of a
volunteer’s termination within 10 days after it occurs;

viii.  Rule 18-2.042(5);
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ix.  Rule 1S-2.042(6)(b);
x.  Rule 1S-2.042(6)(c), to the extent it addresses form DS-DE 123; and
xi.  Rule 1S-2.042(7)(a).

4. The Preliminary Injunction Order concluded that the Plaintiffs were not
likely to prevail on the merits of their challenges to Florida Statute § 97.0575(5) and Rule
1S-2.042(4)(c) (requiring identification numbers on collected forms); Florida Statute §§
97.0575(1) (requiring electronic filing); Florida Statute § 97.0575(4) (providing for
referral of possible violations to the Attorney General for enforcement); Florida Statute §
97.0575(3) and Rule 1S-2.042(2)(d) (waiver of fines for violations based on force
majeure or impossibility of performance).

5. Subsequent to entry of the Preliminary Injunction Order, the parties
engaged in discussions regarding a possible resolution of this matter. On July 2, 2012,
Defendants filed a Notice of Appeal to the United States Court of Appeals for the
Eleventh Circuit to preserve their appellate rights while continuing the Parties’
“productive discussions” toward an orderly and timely final resolution of this action.

6. On August 7, 2012, the Florida Department of State noticed an Emergency
Rule conforming Rule 1S-2.042, Florida Administrative Code, to the terms of the Court’s
Order Granting Preliminary Injunction. The Emergency Rule is attached as Exhibit A.
The Florida Department of State has submitted a proposed rule identical to Exhibit A for
publication in the Florida Administrative Weekly and adoption as a final rule according

to the rulemaking process set forth in Section 120.54, Florida Statutes.
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7. Plaintiffs agree that the rule attached as Exhibit A is consistent with the
terms of the Court’s Order Granting Preliminary Injunction and support the adoption of
the rule attached as Exhibit A as a final rule.

8. The Parties have concluded their discussions and have agreed to a
resolution of this matter, subject to the Court’s entry of a Permanent Injunction as set
forth herein.

9. Accordingly, the parties respectfully request that the Court enter a

Permanent Injunction and final judgment as follows:

a. Defendants Kenneth W. Detzner, in his official capacity as Secretary of State
for the State of Florida, Pamela Jo Bondi, in her official capacity as Attorney
General for the State of Florida, and Gisela Salas, in her official capacity as
Director of the Division of Elections within the Department of State for the
State of Florida, are hereby permanently enjoined from taking any step to
demand compliance with or enforce the following provisions:

I. Fla. Stat. § 97.0575(1)(c), to the extent it requires identification of
volunteer registration agents or employee registration agents who solicit
but do not collect or handle voter registration applications;

ii. Fla. Stat. § 97.0575(1)(d):;

1ii. Fla. Stat. § 97.0575(3)(a), to the extent it requires delivery of an
application within 48 hours—or any period less than 10 days;

1v. Fla. Stat. § 97.0575(5), to the extent it requires third-party voter
registration organizations to report on the number of voter registration
applications used by, distributed to, or collected from registration agents;

v. Rule 1S-2.042(3)(a), to the extent it requires disclosure of: any
volunteer registration agent; any employee who does not actually collect
or handle voter-registration applications; or a volunteer’s termination;

Vi. Rule 1S-2.042(3)(¢c);
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Vii. Rule 1S-2.042(3)(d);

viil. Rule 1S-2.042(3)(e), to the extent it requires disclosure of
volunteer registration agents or their termination;

1X. Rule 1S-2.042(4)(b), to the extent it requires recording the time of
collection of any voter registration applications;

X. Rule 1S-2.042(5);

xi. Rule 1S-2.042(6)(a), to the extent it requires an accounting of the
number of voter registration forms provided to or held by a third party
voter registration organization;

Xii. Rule 1S-2.042(6)(b), to the extent it requires notice of termination
of volunteer registration agents;

Xiil. Rule 15-2.042(6)(c), to the extent it addresses form DS-DE 123;
and

Xiv. Rule 1S-2.042(7)(a), to the extent it requires delivery of an
application within 48 hours—or any period less than 10 days; to the extent
it requires recording the time of delivery; and to the extent it imposes a
fine for late delivery because of the absence of a ‘clear postmark’ on any
organization that actually mailed an application within 10 days after
collecting it.

b. This injunction does not affect any other portion of Florida Statutes § 97.0575
or Florida Administrative Code Rule 1S-2.042. This injunction is binding on
the Secretary of State, Attorney General, and Director of the Division of
Elections and their successors, officers, agents, servants, employees, and
attorneys, and on those persons in active concert or participation with them
who receive actual notice of this order by personal service or otherwise. The
court retains jurisdiction to enforce this injunction.

c. All other claims in this action are dismissed with prejudice.
d. No costs or attorneys’ fees will be taxed by the Court.
e. The clerk must enter a judgment with the terms set out in paragraphs a, b, and

¢ above.

Respectfully submitted,
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/s/ Farrah R. Berse

Robert A. Atkins

Farrah R. Berse (fberse@paulweiss.com)

N.Y. Bar Registration No. 4129706

Paul, Weiss, Rifkind, Wharton &
Garrison LLP

1285 Avenue of the Americas

New York, New York 10019-6064

Tel. 212-373-3000

Fax 212-757-3990

Alex Young K. Oh

Zachary A. Dietert

Paul, Weiss, Rifkind, Wharton &

Garrison LLP

2001 K Street NW

Washington, DC 20006-1047
Tel. 202-223-7300

Fax 202-223-7420

Wendy R. Weiser

Diana Kasdan

Lee Rowland

Mimi Murray Digby Marziani

Brennan Center for Justice at New York
University School of Law

161 Avenue of the Americas, 12" Floor

New York City, New York 10013-1205

Tel. 646-292-8310

Fax 212-463-7308

Kendall Coftfey

Coffey Burlington, P.L.

2699 S. Bayshore Drive, Penthouse
Miami, Florida 33133-5408

Tel. 305-858-2900

Fax 305-858-5261

Randall C. Marshall
Julie A. Ebenstein
American Civil Liberties Union

Foundation of Florida, Inc.
4500 Biscayne Boulevard, Suite 340

Daniel E. Nordby

General Counsel

Florida Bar No. 014588

Ashley E. Davis

Assistant General Counsel

Florida Bar No. 48032

Florida Department of State

R.A. Gray Building

500 S. Bronough Street

Tallahassee, Florida 32399-0250

Tel. 850-245-6536

Fax 850-245-6127

Counsel for Defendants

Secretary of State Kenneth W. Detzner and
Director of Division of Elections Gisela
Salas

Blaine H. Winship

Special Counsel

Florida Bar No. 356913

Office of the Attorney General of Florida
The Capitol, Suite PL-01

Tallahassee, Florida 32399-1050

Tel. 850-414-3300

Fax 850-488-4872

Attorney for All Defendants
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Miami, Florida 33137-3227
Tel. 786-363-2700
Fax 786-363-1108

Attorneys for All Plaintiffs

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing document was served by filing in this
Court’s CM/ECF system this 10th day of August, 2012, on all attorneys of record.

/s/ Farrah R. Berse

Attorney
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Exhibit A
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1SER12-01 (1S-2.042) Third-Party Voter Registration Organizations.

(1) Forms. The following forms are hereby incorporated by reference and available from the Division of
Elections, R. A. Gray Building, Room 316, 500 South Bronough Street, Tallahassee, Florida 32399-0250, by contact
at (850)245-6200, or by download from the Division’s webpage at: http://election.myflorida.com/forms/index.shtml:

(a) Form DS-DE 119 (eff. 08/2012 86/261+}),

entitled “Third-Party Voter Registration Organization Registration Form.”

(b)te} Form DS-DE 121 (eff. 06/2011), (http://www.flrules.org/Gateway/reference.asp?No=Ref-00430), entitled

“Form for Complaint Against Third-Party Voter Registration Organization.”

(c)fey Form DS-DE 124 (eff. 06/2011) (http://www.flrules.org/Gateway/reference.asp?No=Ref-00608), entitled

“Supervisor of Elections’ Accounting of Third-Party Voter Registration Organization’s Voter Registration
Applications.”

(2) Definitions. For purposes of Section 97.0575, F.S., the following definitions apply:

(a) “Affiliate organization” of a third-party voter registration organization means any person, as defined in
Section 1.01(3), F.S., that is associated with the third-party voter registration organization as a subordinate,
subsidiary, member, branch, chapter, as a central or parent organization, or through direct or indirect ownership or
control. Ownership or control means substantial and effective, though not necessarily predominant, ownership or
control.

(b) “Engaging in any voter registration activities” means that the organization is selieiting—for-eolection—or
collecting voter registration applications from Florida voter registration applicants.

(c) “Force majeure” means any event or occurrence of societal significance beyond the reasonable control and
without the fault of the third-party voter registration organization which could not have been prevented, avoided, or
overcome by the exercise of reasonable care, diligence, or foresight of the third-party voter registration organization,
including, but not limited to, civil disturbances or acts of war; extraordinarily severe weather, such as hurricanes,

floods, or tornadoes; or shortages of food, electric power, or fuel.
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(d) “Impossibility of performance” means an actual impossibility or impracticability of compliance as the result
of a condition or circumstance which the third-party voter registration organization did not create and could not
reasonably have anticipated.

(e) “Registration agent” means any individual who is employed by or volunteers for a third-party voter
registration organization and whe-selicits-for-eolection-or who collects voter registration applications from Florida
voter registration applicants on behalf of the organization.

(3) Registration.

(a) Before engaging in any voter registration activities, a third-party voter registration organization (hereinafter
“organization”) shall complete and file Form DS-DE 119 with the Division. The organization must submit the form
as an attachment in pdf format in an email to 3PVRO@dos.myflorida.com or transmit the form to the Division’s
facsimile machine at (850)245-6291. An affiliate organization which itself independently engages in separate
sehieitsfor collection of er—eelleets voter registration applications from Florida voter registration applicants on

behalf of the affiliate must file a Form DS-DE 119 even if its affiliated organization has filed a Form DS-DE 119.

An organization shall also use Form DS-DE 119 to update or terminate its registration.

(b) Upon receipt of an organization’s initial and completed registration, the Division shall assign the
organization a unique third-party voter registration organization identification number that begins with “3P.” An
organization is not deemed registered as a third-party voter registration organization until the Division issues the

organization its identification number.

(d)fe) An organization shall submit any change in information previously submitted to the Division, including

any addition to the list of its employee registration agents, any termination of an employee registration agent, or
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change in information about an employee registration agent, within 10 days following the change. A change is not

considered filed until the Division receives the change. Notice of termination of an employee registration agent shall

be provided as set forth in paragraph (6)(b).

() Except as otherwise provided in paragraph (6)(b), any forms or amendments or additions to forms
required under this subsection must be submitted in the same manner of transmission required for the Form DS-DE
119 used to initially register an organization.

(4) Voter Registration Applications Provided to and Used by Third-Party Voter Registration Organizations.

(a) All voter registration applications provided by the Division and each supervisor of elections to an
organization shall include the third-party voter registration organization identification number on the bottom of the
reverse side of each voter registration application in a manner that does not obscure any other entry.

(b) The registration agent or the organization shall print the date anéd-time that the veterregistration applicant

delivered eompleted the application to the registration agent in a conspicuous space on the bottom portion of the

reverse side of the voter registration application it-eeHeetsfroma—voterregistration-applieant in a manner that does

not obscure any other entry. The date and-time printed by the registration agent or the organization shall be in the
following numerical format: MM/DD/Y Y - hh:mm-am/pm. For example, if the voter registration applicant completed
the application on May 15, 2014 at3+:30-p-m-, the entry on the bottom portion of the reverse side of the application

shall be: 5/15/14:4:30pm.

(c) Each organization shall ensure that its assigned organization identification number is recorded on the bottom
portion of the reverse side of any voter registration application it delivers to the Division or a supervisor of elections
in a manner that does not obscure any other entry.

(d) Delivery of the voter registration application by the organization to the Division or a supervisor of elections

may be accomplished by in-person delivery or mail. All applications must be delivered to the Division or a

supervisor of elections or be postmarked within 10 calendar days of collection by an organization or any of its

registration agents. If the 10™ day falls on a weekend, holiday, or other day on which the Division or the supervisor

of elections office is closed, the voter registration application must be delivered to the Division or the supervisor of

elections or be postmarked by the following business day. If, however, a book closing deadline for any given

election for federal or state office falls within the 10-day period described above, all applications collected by an
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organization or any of its registration agents before book closing must be delivered to the Division or a supervisor of

elections on or before the book closing deadline.

(5) Referral to Attorney General for Enforcement; Waiver of Fines upon Showing of Force Majeure or

Impossibility of Performance MenthlyRepeortby-Organizations.

(a) In exercising the authority to refer violations of the third-party voter registration law to the Attorney General

for enforcement, the Secretary of State’s principal concern is the protection of applicants who have entrusted their

voter registration applications to a third-party voter registration organization. By law, the organization serves as a

fiduciary to those applicants, who have a right to expect that their applications will be timely delivered to an

elections official irrespective of party affiliation, race, ethnicity, or gender Bythe10th-day-ofeach-month;—each

(b) Any organization claiming that its failure to deliver a voter registration application within the required

timeframe was based upon force majeure or impossibility of performance may provide a sworn statement to the

Division explaining the circumstances constituting force majeure or impossibility of performance FermDBS-DE123

(c) If the information provided to the Division by the organization demonstrates that the failure to timely deliver

a voter registration application was the result of force majeure or impossibility of performance, the Secretary of

State will not refer the violation to the Attorney General for enforcement.

(6) Termination of Organization and Employee Registration Agent.

(a) If an organization terminates its status as a third-party voter registration organization, the organization shall

submit within 10 days a Form DS-DE 119 reflecting its termination and-alse-aFermDS-DE123to-report-itsfinal
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(b) If an employee registration agent’s employment with;—er—velunteer—services—for; an organization is

terminated, the organization shall file notice of the terminated status of a the employee registration agent by

submitting an updated Form DS-DE 119 or by sending a notification of the termination by email to

3PVRO@dos.myflorida.com or by transmitting the notification to the Division’s facsimile machine at (850)245-

6291 within 10 days of the termination. If Form DS-DE 119 is not used as the means of notification, the notification

shall contain the organization’s assigned identification number and the name of the employee registration agent
being terminated.

(c) Forms DS-DE 119 and-DS-DE123 required under this subsection must be submitted as an attachment in pdf

format in an email to 3PVRO@dos.myflorida.com or transmitted to the Division’s facsimile machine at (850)245-
6291.

(7) Processing of Voter Registration Applications from an Organization by the Division and Supervisors of
Elections.

(a) For each non-blank registration application that an organization delivers to the Division or supervisor of
elections, a voter registration official shall record the date and-time of delivery on the bottom portion of the reverse
side of the application in a manner that does not obscure any other entries. For purposes of this rule and not for voter
registration purposes, an application is considered delivered to the Division or a supervisor of elections at the time
the application is actually delivered by the organization by in-person delivery or, if mailed, the date of delivery shall
be the date of a clear postmark, if one is present on the mailing envelope. If a postmark is not present or unclear, the

date of delivery to the Division or a supervisor of elections is the actual date of receipt. H-the-date-ofdelivery-is-the

applieationto-the-organization- For a determination of a fine based upon the application being received by mail after

the book closing date, a clear postmark on or before the date of book closing will excuse the fine. If an organization
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delivers more than one application at the same time, those applications shall bear the same date and-time of delivery
regardless of when the applications are processed.

(b) An organization’s untimely delivery of a voter registration application does not affect the validity of the
application. Every Sueh application must be processed regardless of the timeliness of its delivery.

(c) The Division and supervisors of elections shall record the number of state or federal voter registration

applications they provide to, and receive from, each organization. Each supervisor of elections shall report to the

Division on Form DS-DE 124 by noon of the following business day the number of voter registration applications
provided to and received from each organization the previous business day. Supervisors of Elections are not required
to submit Form DS-DE 124 when they did not provide any voter registration applications to, or receive any from, an
organization on the preceding business day.

(d) Form DS-DE 124 required under this subsection must be submitted as an attachment in pdf format in an

email to 3PVRO@dos.myflorida.com or transmitted to the Division’s facsimile machine at (850)245-6291.

(8) Complaints.

(a) Any person claiming to have provided a completed voter registration application to a third-party voter
registration organization but whose name does not appear as an active voter on the voter registration rolls shall use
Form DS-DE 121 to file the complaint with the Division.

(b) Any other person, except supervisors of elections or their staff, may report allegations of irregularities or
fraud involving voter registration by filing an elections fraud complaint with the Division. See Rule 1S-2.025,
F.A.C.

(c) Supervisors of elections or their staff shall report any untimely filed voter registration application submitted
by an organization by sending the Division an explanatory statement in an email and attaching documents which
reflect the untimely submission in pdf format to 3PVRO@dos.myflorida.com, er by transmitting the explanatory

statement and documentation to the Division’s facsimile machine at (850)245-6291, or by having them delivered by

express mail or expedited courier service. For any application containing an organization’s identification number --

but no other information indicating it was collected by a third-party voter registration organization, such as a cover

letter or a “date delivered” mark as required by paragraph (4)(b) and that was received after the book closing date or

more than 10 days after the date on which the applicant signed it -- the explanatory statement should include a
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description of the supervisor’s efforts to contact the applicant to confirm that the application was delivered to the

organization.

(d) The Secretary of State will not refer a violation to the Attorney General unless there is evidence that the

applicant entrusted the voter registration application to a third-party voter registration organization.

(9) Effective Date. This rule is effective on August 15, 2012.

Rulemaking Authority 20.10(3), 97.012(1), (2), (15), 97.0575(1), (2), (5) FS. Law Implemented 97.012(1), (2), (15), 97.021(37),

97.053, 97.0575 FS. History—New 2-26-09, Amended 5-31-10, 11-2-11, 8-15-12.



