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The following deposition of ION SANCHO was taken on oral 1

examination, pursuant to notice, for purposes of 2

discovery, and for use as evidence, and for other uses 3

and purposes as may be permitted by the applicable and 4

governing rules.  Reading and signing is not waived.5

*   *   *6

THE COURT REPORTER:  Do you solemnly swear or 7

affirm the testimony you are about to give in    8

this cause will be the truth, the whole truth, and 9

nothing but the truth?  10

THE WITNESS:  I do.11

Thereupon,12

ION SANCHO13

the witness herein, having been first duly sworn, was 14

examined and testified as follows:15

DIRECT EXAMINATION 16

BY MR. PERKO:17

Good morning.  18 Q

Good morning. 19 A

Could you please state your full name for the 20 Q

record.  21

Ion Sancho. 22 A

Mr. Sancho, have you ever been deposed before? 23 Q

Yes. 24 A

So you generally know the ground rules.  I 25 Q
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will be asking questions about the declarations that 1

you submitted in this case and other factual knowledge 2

that you may have that's relevant to the issues.  I 3

don't expect to be very long today, but if at any time 4

you need to take a break to use the restroom or 5

anything, just let me know, and we will accommodate 6

you.  7

All right, sir. 8 A

If you don't ask -- understand my question, 9 Q

please let me know --10

Okay. 11 A

-- and I will try to rephrase it so you 12 Q

understand it.  Otherwise, if you do answer, I will 13

assume that you understood the question; is that fair? 14

Yes. 15 A

Okay.  I think that's -- also, for the court 16 Q

reporter, we request that you answer verbally, as 17

you're doing now, because the court reporter has a 18

hard time taking down head nods.  19

Yes. 20 A

Okay.  Mr. Sancho, when were you first 21 Q

contacted about this case? 22

Well, I mean, I don't have a date off the top 23 A

of my mind; I think it was probably late June or early 24

July. 25
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Okay.  I would like to show you what I will 1 Q

ask the court reporter to mark as Exhibit No. 1 to 2

this deposition and ask if you can identify it.  3

(Exhibit No. 1 was identified for the record). 4

This is declaration one of several 5 A

declarations I have filed.  6

(Shawn Sheehy now present. ) 7

MR. PERKO:  Mr. Sheehy, could you please, for 8

you court reporter, state your appearance and who 9

you represent.  10

MR. SHEEHY:  Shawn Sheehy on behalf of the 11

defendant-intervenors.  12

MR. PERKO:  Thank you.  13

BY MR. PERKO:14

Mr. Sancho, this particular declaration -- you 15 Q

said you've done a few.  If you could take a look at 16

the back; I believe this was dated June 28, 2018? 17

Yes. 18 A

And that was submitted in the pending case 19 Q

that we're here about today? 20

Yes. 21 A

Okay.  And it's my understanding that this 22 Q

declaration was submitted in support of the 23

plaintiffs' motion for preliminary injunction; is that 24

correct? 25
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I believe so. 1 A

Okay.  I would like to now turn your attention 2 Q

to what I will ask the court reporter to mark as 3

Exhibit No. 2, which is actually a copy of that motion 4

for preliminary injunction.  5

(Exhibit No. 2 was identified for the record). 6

BY MR. PERKO:7

Have you seen this document before? 8 Q

No, sir, I have not. 9 A

Well this is the Plaintiffs' Motion for 10 Q

Preliminary Injunction.  As you can see, on the first 11

page it lists the parties.  And on the second page it 12

says that they respectfully move for an order.  13

And then paragraph 1 talks about a 14

preliminary -- preliminarily enjoining the secretary 15

of state from implementing, enforcing Florida State 16

101.151(3)(a).  And then 2 it goes on to say with 17

respect to that order, that it require the secretary 18

to issue a directive to the supervisor of elections, 19

who are similarly bound by this court's order pursuant 20

to Federal Rule of Civil Procedure 65(d)(2), attaching 21

the order and advising of that administration of 22

the ballot order statute is unconstitutional.  23

And this is what I would like to focus on:  24

"And in light of the court's order, in preparing 25
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ballots for the November 6, 2018, election, 1

supervisors must rotate the ordering of major 2

political candidates by precinct so that the 3

candidates of each major political party are listed 4

first in all races in which they have a candidate on 5

approximately equal number of ballots throughout the 6

supervisor's county."7

Do you see that? 8

Yes, sir. 9 A

Is it your understanding, as you sit here 10 Q

today, that the plaintiffs are seeking an order 11

requiring the secretary to issue a directive to the 12

supervisors of elections that in preparing ballots for 13

the November 6, 2018, election, supervisors must 14

rotate the order of major political party candidates 15

by precinct? 16

Well, let me begin by saying that, in talking 17 A

to the plaintiffs' lawyer, their -- their 18

understanding of this process was not complete.  I did 19

not assist them in writing this.  20

But in looking at -- with my knowledge of what 21

they're attempting to do, I thought it could be 22

possible in a limited fashion.  And -- but I think 23

they were using imprecise language by saying "by 24

precinct." 25
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So is it your understanding that the 1 Q

plaintiffs are currently seeking an order requiring 2

the ordering of candidates for the November 6, 2018, 3

election by precinct? 4

No.  I don't believe so.  I believe they were 5 A

seeking it by county. 6

Would you support such an order? 7 Q

By county or by precinct?  8 A

By precinct.  9 Q

At this time, no. 10 A

And why is that? 11 Q

It -- well first off, the software that the 12 A

State of Florida utilizes, while being used in the 13

rest of the country and other devices, and there are 14

some states in which they utilize precinct rotation, 15

the software that we have is not as robust as used in 16

states that have ballot-by-precinct rotation. 17

I had to do a little bit of sleuthing myself 18

to find out the specific technical ability of the 19

software that is employed and certified by the State 20

of Florida.  But it became readily apparent to me that 21

a more accurate description of what they were talking 22

about was not precinct-by-precinct; they were looking 23

at precinct-by-precinct as this huge label.  24

And I basically disabused them of that 25
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direction, because that wasn't what they were seeking 1

when they were talking to me about what they were 2

seeking.  So I think they used this 3

precinct-by-precinct as a kind of a -- a much broader 4

term than I would use. 5

Now, if you could take a look at paragraph 8 6 Q

of your declaration; that's Exhibit 1 to this 7

deposition.  8

Yes. 9 A

Beginning of that paragraph, it states:  "With 10 Q

the current software systems, however, the ballot 11

order of the candidates can just as easily be listed 12

according to different ballot ordering regimes.  For 13

instance, if some precincts were assigned a ballot 14

order in which Republican candidates are listed first, 15

and other precincts were assigned a ballot order in 16

which Democratic candidate were listed first, it would 17

not constitute any added administrative burden." 18

Weren't you talking about the 19

precinct-by-precinct approach here? 20

Well, actually, I had already talked to them 21 A

about this.  And what they were interested to do was 22

splitting the county.  And at this point I thought 23

that our software in the state of Florida could do 24

this.  And if they could, it would not pose that kind 25
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of burden. 1

What investigation had you done to determine 2 Q

whether or not the software could implement this 3

precinct-by-precinct approach? 4

I -- well, I have some expertise in software, 5 A

given that Leon County has actually explored writing 6

its own software for its own systems, something that 7

we got into in the 2006-2007 regime.  So I was 8

somewhat aware of the capability of the software.  9

I knew it could rotate candidates completely 10

through the county.  And I thought it could also split 11

the county into doing it in two pieces.  And that's 12

what I was talking about when I was -- when I was 13

writing this.14

After I talked to some engineers, I 15

recognized, however, that it would require some 16

additional lines of code to do this in the state of 17

Florida.  And the State of Florida had, in the 18

division of elections, has sort of imposed a -- a 19

self-imposed rule in terms of when they deal with 20

software changes for upcoming elections. 21

It's not in the statute.  But I think it has 22

to do with the limitation of staff, quite frankly. 23

What -- 24 Q

In my opinion, it wouldn't be lengthy, but it 25 A
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would require some sort of software code. 1

Do you know specifically the rule you're 2 Q

talking about here? 3

No.  I'm not sure it's a rule.  I think it's 4 A

been verbally discussed to the supervisors that a 5

period of time -- don't submit any changes to us 6

because we're -- we just can't do it.  7

So I'm not -- I'm not aware if it's a rule or 8

not.  I know it's a policy. 9

Forgive me.  You said don't submit any changes 10 Q

to us? 11

Right. 12 A

But changes to the software have to be 13 Q

submitted to the state for certification? 14

All certified -- all software in the state of 15 A

Florida has to be certified in order to be utilized, 16

yes, sir. 17

Okay.  Now, you -- do I understand correctly 18 Q

that not all counties in the state of Florida use the 19

same elections management software? 20

It's not 100 percent; it's probably about 95 21 A

percent.  There are some legacy systems.  Palm Beach, 22

for example, is probably a legacy system; Miami-Dade 23

may be.  I'm not exactly sure on Miami-Dade. 24

But I would say probably 60 -- at least in the 25
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60s out of the 67 use the same software across 1

different platforms. 2

Now, you mentioned you have some experience 3 Q

with software because of -- you looked into -- or Leon 4

County looked into whether or not to do its own 5

software; did I understand you correctly? 6

That's correct. 7 A

Could you explain to me what specific 8 Q

experience you have with regard to software 9

development.  10

Yes.  We looked at hiring a professor, who I 11 A

believe at the time was at FSU, to write software for 12

our own voting system.  We had a contract for that.  13

They had agreed to do it, but it turned out it was 14

unnecessary.  So we utilized the existing software 15

from the Diebold Corporation instead of pursuing 16

writing our own software.  17

But we had talked with the individual 18

involved, Alex Halderman, met with his staff, talked 19

about the coding process.  20

And I actually have coded computers in the 21

'70s as part of my political science and statistics 22

classes.  So I am somewhat familiar with writing code. 23

When was the last time you sat down at a 24 Q

keyboard to program an election management system? 25
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I have not programmed an elections management 1 A

system at all.  That was not my job.  I oversaw the 2

individuals that programmed, but I do not program the 3

voting machines myself. 4

And who are those individuals? 5 Q

Those individuals over time have been Thomas 6 A

James, Mark Earley, and their staff underneath them. 7

Could you explain to me how one goes about 8 Q

ordering the ballot using the underlying database in 9

an election management system? 10

Ordering a ballot did you say?  11 A

Yes, sir.  12 Q

Do you mean like planning it, or ordering it 13 A

from the company?  14

Planning it, designing it.  15 Q

Well, in the current software each slot is 16 A

identified.  There is a template that the election 17

management systems have, which essentially requires 18

that the individual pre-fill or code these slots with 19

the candidates.  And there is a code to that, a 20

numerical code.  21

And essentially what we have to do is wait 22

until we have certified candidates at the local and 23

state level.  And then we simply put those individuals 24

in the slot.  The state tells us who the candidates 25
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are; after every election, these are the candidates 1

that you will put in the ballot. 2

Prior to the first primary, we're transmitted 3

an official list from the division of elections as to 4

who those candidates are. 5

Do you know how the underlying database 6 Q

factors into that effort? 7

I'm not exactly sure what your question is.  8 A

The database is a -- it's a fairly complex database 9

which combines all 67 discrete databases into one 10

database.  So Leon County has its own database which 11

we share with the state.  12

But, in fact, it can be independent.  For 13

example, if the -- we receive notification that there 14

is a problem from the state, we can actually separate 15

ourselves from the state database and continue using 16

our local database and not be in connection with the 17

state database. 18

So it's -- it was built with VR Solutions and 19

Microsoft INPUT, probably under other vendors as well.  20

We used VR, because VR is the most common platform 21

used in the state.  And they bid on it and were 22

accepted.  23

So Leon County local database is managed by 24

VR.  The state database is managed by VR as well.  So 25
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there is this native ability to communicate and export 1

data very, very easily, at least in the counties that 2

have VR as their database software package. 3

Now, the -- again, going back to how do you do 4

this, it's, again, the state prints the races that 5

need to be looked at.  They print the candidates that 6

qualify for those.  7

Particularly at the state and federal level, 8

the state handles candidate qualifying for those, so 9

we don't have access at all to those candidates.  We 10

do at the local level, county offices, anything below 11

a district level; for example, state attorney, public 12

defender, circuit judges being multicounty are also 13

handled by the State of Florida. 14

It's only those races wholly within Leon 15

County that the Leon County Supervisor of Elections 16

office is the candidate qualifier. 17

Now, you mentioned Mr. Mark Earley.  He's the 18 Q

current supervisor of elections for Leon County; is 19

that correct? 20

Yes, sir. 21 A

And my understanding is he had two tenures 22 Q

with the supervisor's office, one from 1986 through 23

2001, and then he came back in 2008; is that correct? 24

That is correct. 25 A

ACCURATE STENOTYPE REPORTERS, INC.

 

Case 4:18-cv-00262-MW-CAS   Document 68-3   Filed 07/23/18   Page 4 of 34



5 of 34 sheets Page 17 to 20 of 88 07/23/2018 05:23:15 PM

17

When Mr. Earley came back to the supervisor of 1 Q

elections office in 2008, would it be fair to say that 2

during that time period you relied on Mr. Earley for 3

all computer-related issues associated with Leon 4

County's election management system? 5

You're saying during the time he was gone?  6 A

No, when he came back in 2008.  7 Q

Mark was -- Mark and T.J. have always worked 8 A

as a team in that area.  In fact, in our office they 9

were known as the twins.  10

And following the identification, for example, 11

of the vulnerability that Leon County identified in 12

2006 with regard to the Diebold equipment, the State 13

of Florida put out a memo saying that one individual 14

could not program the ballot; it required two 15

individuals to program the ballot, thus T.J. and Mark 16

were -- they just worked together. 17

Okay.  But Mr. Earley was one of the two 18 Q

individuals that you relied on to design the ballot?  19

Yes. 20 A

Are you familiar with the software that the 21 Q

state division of elections uses to update and 22

consolidate election reports received from the various 23

counties across the state on election night? 24

I have not utilized that software; that's not 25 A
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my function.  So I really can't address that.  I 1

assume it's some kind of a spreadsheet accumulator 2

that they utilize that add the totals of the 67 3

counties into one number. 4

And I'm familiar with your distinguished 5 Q

career in Leon County.  But have you ever managed an 6

election outside of Leon County? 7

Not a county-wide election, no. 8 A

Now I would like to show you what the court 9 Q

reporter -- I will ask the court reporter to mark it 10

as Exhibit No. 3 to this deposition, ask if you 11

recognize it.  12

(Exhibit No. 3 was identified for the record). 13

Yes.  This is supplemental, or the second 14 A

affidavit that I prepared. 15

BY MR. PERKO:16

And you submitted it in this case; is that 17 Q

correct? 18

Yes, I did. 19 A

And you submitted it on Friday, July 20th? 20 Q

Yes, I did. 21 A

If I could refer you to paragraph 6 of your 22 Q

supplemental declaration.  And it states:  "I have no 23

doubt that, with a simple software patch, it is 24

practicable and feasible for the systems and software 25
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used by Florida SOEs" -- and by that I think you 1

mention supervisors of elections; is that correct? 2

That is correct, shorthand for ourselves. 3 A

"It is practical and feasible for the systems 4 Q

and software used by the Florida SOEs to implement 5

precinct-by-precinct rotation or ballot-style-specific 6

rotation in the ballot order for partisan elections 7

without any substantial increase in the burdens that 8

are already standard fare in the election 9

administrative process."  10

Could you tell me what you meant by "simple 11

software patch" there? 12

Right.  Writing code that would allow the 13 A

process from implementing one order style to two. 14

And once that code is written, it would have 15 Q

to be approved by the division of elections -- it 16

would have to be certified first; correct? 17

Yes.  It would have to be certified. 18 A

And it would have to be approved by the 19 Q

division of elections? 20

That's what the certification would be. 21 A

Fair enough.  You state in the next sentence:  22 Q

"Based on further investigation, however, I have 23

determined that it may be difficult to obtain the 24

software patches, test them, and approve them in 25
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advance of the 2018 general election." 1

Do you see that? 2

Yes. 3 A

What specifically did your further 4 Q

investigation entail? 5

Well, I inquired as to whether or not the 6 A

software currently being utilized in Leon County and 7

the other jurisdictions actually had the capability to 8

go from one to two.  And I found out at this point 9

that currently it didn't have that capability.  10

Although the same software in other states might have 11

that, they were not certified in the state of Florida. 12

And Florida Statutes are specific enough that 13

it would have to be written to meet Florida's laws.  14

So you couldn't go and, for example, take Oklahoma's 15

rotation software that they used for the ES&S and 16

simply put it in the ES&S machines in Florida.  They 17

have a different standard for certification.  While 18

they actually might have the same capability, it's not 19

utilized or certified in Florida. 20

So, again, it would have to be certified here.  21

And the further investigation was, did that software 22

have the capability today?  The answer I found to that 23

was, no, it could only list one listing.  That's how 24

it was written. 25
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So it wasn't written to provide for any 1

alternative choice or setup or system.  2

You mentioned that you inquired.  Who did you 3 Q

inquire to? 4

I inquired with Thomas James, who is the chief 5 A

information officer at the Leon County Supervisor of 6

Elections, and someone that had been working for me 7

for over 28 years. 8

Did you talk to anyone else about the issue? 9 Q

No.  As T.J. is considered one of the top info 10 A

individuals in the state of Florida -- well, actually 11

that's not correct.  I actually talked to Mark Earley 12

about it as well.  But that was at a later discussion, 13

just to confirm the conclusions that I have reached.  14

I did talk to Mark about that. 15

Okay.  When did you talk with Mr. James? 16 Q

Let me -- 17 A

THE WITNESS:  Let me ask you a question.  When 18

did you -- deposition of Paul Lux?  Do you know -- 19

Wednesday?  20

MR. FUGETT:  We're going off the record so you 21

can discuss that?  22

THE WITNESS:  It was probably Tuesday of last 23

week. 24

MR. FUGETT:  If we're not off the record, I 25
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want you to type everything up that is said.  If 1

you're going to talk, it needs to be transcribed -- 2

THE WITNESS:  I'm sorry.  It was Tuesday, 3

then.  4

BY MR. PERKO:5

Tuesday, that would have been the 17th of 6 Q

July? 7

That is correct.  And I spoke with Mark after 8 A

that. 9

Do you recall what day you spoke with 10 Q

Mr. Earley? 11

It was after his deposition.  12 A

After -- 13 Q

Excuse me.  He filed an affidavit. 14 A

Okay.  15 Q

And when I read the affidavit, I picked up the 16 A

telephone and called him. 17

I believe Mr. Earley filed his declaration on 18 Q

Friday, July 20th; is that your understanding? 19

I -- I don't know when he filed it, 20 A

particularly.  I did read it.  I don't have it among 21

my papers.  But I spoke to him shortly after he wrote 22

that declaration. 23

So it was late last week? 24 Q

Yes. 25 A
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Okay.  Now, did you talk to anyone, any other 1 Q

supervisor of elections or elections officials about 2

the capability of software to implement the 3

precinct-by-precinct approach before -- 4

Well -- excuse me.  5 A

-- before you filed your declaration on June 6 Q

28th? 7

Yes.  I talked to Mark Earley briefly about 8 A

it. 9

Specifically whether the software was capable 10 Q

of implementing the precinct-by-precinct approach? 11

No.  We talked in general concepts about 12 A

different types of ballot rotation schemes. 13

Okay.  Did you talk with anyone else? 14 Q

No. 15 A

Now, you mentioned that you -- you reviewed at 16 Q

least a draft of Mr. Earley's declaration; is that 17

correct? 18

I believe it was his declaration that I saw. 19 A

His actual declaration? 20 Q

Yes. 21 A

If I could show you what I will ask the court 22 Q

reporter to mark as Exhibit No. 4.  23

(Exhibit No. 4 was identified for the record). 24

I believe this is Mark's -- Mr. Earley's 25 A
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declaration. 1

BY MR. PERKO: 2

Does that appear to be the one that you 3 Q

reviewed? 4

I believe so. 5 A

If I could turn you to paragraph 11 of that 6 Q

declaration.  I believe it's on page 6.  7

(Witness complies). 8 A

Paragraph 11, Supervisor Earley states that:  9 Q

"In a best-case scenario, if there is a rotation model 10

encoded in the various systems, that might accomplish 11

the models sought by the lawsuit, or if a different 12

plan was adopted that was already encoded within the 13

existing software" -- "certified software families, it 14

would need to have a test plan written up for each 15

software family and possibly each configuration and 16

use, and then testing would need to be scheduled, 17

likely with vendor support and participation." 18

Do you have any reason to dispute that 19

statement?  20

MR. WERMUTH:  Objection to form.  I think you 21

misread that.  22

BY MR. PERKO:23

If you could just look at the first sentence 24 Q

of paragraph 11, and I will ask if you have any reason 25
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to dispute that statement.  1

Not exactly sure what he means by "software 2 A

family," whether that is a vendor product line -- I'm 3

not exactly sure what the word "family" means there.  4

But it would have to be -- even if it was encoded, or 5

existed, it would have to be tested and certified.  6

For each permutation or change that it would make to 7

the current process, it would have to be tested and 8

certified. 9

That I don't dispute.  I'm not exactly sure 10

what he means by the term "family" here. 11

Fair enough.  Is this the type of simple 12 Q

software patch that you were referring to in paragraph 13

6 of your supplemental declaration? 14

Yes, it is. 15 A

And let's see here.  If I could refer you to 16 Q

paragraph 10 at the bottom of page 5, begins at the 17

bottom of page 5.  And there Mr. Earley states:  18

"Florida currently has 17 certified election 19

management configurations" -- "system configurations."  20

It goes on to state, "Counties are free to choose any 21

of these 17 certified configurations for use."  And 22

then, "These 17 certified configurations are 23

maintained by two vendors and comprise five software 24

families." 25
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Does that -- 1

I would see these as packages.  For example, 2 A

while Dominion does have control over Sequoia, they 3

did not write the Sequoia code.  So he's probably 4

talking about, then, Sequoia as a family, which I 5

would just use as a vendor's product.  I understand 6

now what he's saying.  7

But, again, yes, there are these different 8

permutations, different levels over different 9

platforms, the platforms being the voting systems, 10

because we do have three certified voting systems 11

operated by two vendors.  And the vendors have 12

different packages, different forms of the Unity 13

software, for example, depending upon what 14

configuration of voting system they use, because the 15

State of Florida does not require the unitary type of 16

voting system across everyone, as other states like 17

Oklahoma do. 18

Again, you wouldn't have any reason to dispute 19 Q

that -- the statement in the first sentence of 20

paragraph 11 of Mr. Earley's declaration? 21

No, I would not. 22 A

And would you agree that this, what you refer 23 Q

to as "simple software patch," involves more than just 24

a few mouse clicks? 25
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Patches are not done by mouse clicks to begin 1 A

with; they're written product.  You actually have to 2

manually write these down, because they have to be 3

integrated with the current software and tested to 4

make sure there is no unforeseen consequence for the 5

product. 6

So extensive testing is absolutely a 7

requirement. 8

If I can refer you to the end of the paragraph 9 Q

11 of Mr. Earley's declaration, where he states, "At 10

best, under this scenario, I would not realistically 11

expect to have all the currently-certified systems 12

tested and approved before the fall 2020 election 13

cycle."  14

Do you have any reason to dispute that 15

statement? 16

I think in -- I think he's guessing at this 17 A

point, and I don't know if he's correct or not.  If in 18

fact it is not a complex code that is written, I think 19

it certainly could be in the regular time frame that 20

the division of elections tested and certified, 21

particularly if you have the support of the vendor. 22

Vendor -- actually Florida has changed many 23

laws in the area of elections over the last two 24

decades.  Each one of these requires that the vendor 25
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change their software.  So the vendors are actually 1

cognizant and very used to this.  2

In fact, certifications are brought by the 3

vendors for new functionality, or functionality is 4

required by state law, on a constant basis.  That 5

is -- again, whether or not it can be accomplished or 6

not, I think it's -- I think it's simple to do this 7

code rewrite, because while there are different 8

families, you're really only talking about three 9

different types of software; Dominion, Unity, and 10

Sequoia. 11

But as you sit here today, you don't know for 12 Q

certain whether this can be done before the fall 2020 13

election cycle; is that correct? 14

Am I certain?  No.  I believe it can be, 15 A

however. 16

Okay.  So when you stated in paragraph 11 of 17 Q

your supplemental declaration -- if you could take a 18

look at that, Exhibit No. 3.  19

Let's make sure this is the supplemental.  20 A

Okay.  Yes.  No. 3?  21

No. 3, paragraph 11 -- I'm sorry, paragraph 11 22 Q

of Exhibit 3.  23

So if I understand you correctly, there is a 24

statement there, "A precinct-level rotation of ballot 25
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order as plaintiffs have proposed could certainly be 1

implemented by the 2020 general election without 2

substantial or impractical burdens."  3

Do you still stand by that statement today? 4

Yes.  Yes, I do. 5 A

How are you certain that it can be done by the 6 Q

2020 general election? 7

Because the change that we're talking about, 8 A

quite frankly, is not a substantial change.  It would 9

be a substantial change if you did this across all of 10

the races across -- on a -- and, again, there is 11

different types of precinct rotation. 12

This is something that the imprecise language 13

that kind of is being pitched around here has caused a 14

problem I saw in some of the testimony, which is why I 15

tried to specifically state that -- add more or 16

discuss it in a more specific way. 17

I do think that the change that would allow 18

internal rotation of just the partisan candidates, 19

which would affect only about 25 percent of the races 20

in each county, because the majority of races in the 21

county, in all the counties, except for the smaller 22

counties, are in fact nonpartisan, because of the 23

judicial races; school board being nonpartisan by 24

state law; municipal races all being nonpartisan by 25
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their various charters, the majority of the ballot is 1

in fact not partisan. 2

So I think many of the individuals who talked 3

about this actually didn't understand that it was not 4

really a true precinct ballot rotation in every race.  5

And it seems to me that many of their comments 6

actually were speaking to that, as opposed to actually 7

this limited precinct rotation with only the partisan 8

candidates by basically flipping spot one into two, 9

and two into one. 10

So you're saying that the -- this limited 11 Q

approach that you're now referring to would not 12

require additional software coding? 13

Oh, no, it would.  I believe it would require 14 A

additional software coding, and it would require 15

testing.  Absolutely it would. 16

But I don't think that it is as complicated as 17

individuals who may have been referring to total 18

random ballot order change, which does actually reside 19

in some states.  And some of these individuals may 20

have actually been thinking that the term "precinct to 21

precinct" was across the board in every race.  22

And quite frankly, that would be a substantial 23

rewrite, which I don't believe the plaintiffs are 24

seeking, and I actually don't support, because I like 25
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the limited approach. 1

But you don't support this limited approach 2 Q

for the November 2018 election; is that correct? 3

Not if their certified software -- because the 4 A

software, unlike some of the parade of horribles, the 5

software is pretty straightforward and easy to use.  6

And mistakes that have emerged in ballot style are not 7

software problems in the state of Florida; they're 8

human problems.  9

The City of Wellington was a human problem, 10

not a coding or machine problem; that was a human 11

problem. 12

But as I understand your testimony earlier in 13 Q

this deposition, you do not support even the limited 14

precinct-by-precinct approach that you referred to for 15

the November 2018 election; is that correct? 16

That is correct.  In other words, going from 17 A

one to two, this cycle, I do not support. 18

So when you refer to in paragraph 11 of your 19 Q

supplemental declaration, you refer to a 20

precinct-level rotation of ballot order as plaintiffs 21

have proposed, I just want to make sure I understand 22

what your understanding is of what the precinct-level 23

rotation of ballot order that the plaintiffs proposed.  24

I think I defined it in this same -- in number 25 A
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6 I specifically state what it is I'm talking about.  1

"I have no doubt, with the simple software patch, it 2

is practical and feasible for the systems and software 3

to be used by the Florida supervisors of elections to 4

implement precinct-by-precinct rotation or 5

ballot-style-specific rotation in the ballot order for 6

partisan elections, without any increase" -- 7

"substantial increase in the burdens that already 8

exist."  9

That is kind of -- I'm defining what it is I'm 10

talking about in paragraph number 6. 11

Fair enough.  12 Q

And this is -- while I refer to it as 13 A

precinct-by-precinct rotation, it -- only because the 14

others use that same term.  I defined what it is I'm 15

talking about here, "or ballot" -- "or 16

ballot-style-specific rotation in the ballot order for 17

partisan elections."18

And, again, that is very important, because 19

that -- that specifically limits to what I'm talking 20

about right here, which I think is in fact do-able, 21

do-able in 2020, and do-able now without a patch at 22

all for the -- if you go to a system in which you 23

alternate parties in different counties, that would 24

not affect the software at all, because the software 25
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can do that now. 1

Okay.  We're not talking about county by 2 Q

county; we're talking about precinct by precinct.  3

Right. 4 A

Just so the record is clear, that 5 Q

precinct-by-precinct approach that you just explained 6

and is referenced in paragraph 6, that would require 7

software changes that would need to be certified prior 8

to use in elections; is that correct? 9

Yes.  I agree with that, sir. 10 A

Thank you.  11 Q

Uh-huh. 12 A

If I could refer you to paragraph 12 of 13 Q

Mr. Earley's declaration.  It states, "If no election 14

management system has a rotation schema that comports 15

with the plan adopted by the court or state law, then 16

new software would have to be designed, coded, 17

tested" -- "coded, tested, certified, and deployed.  18

This gets to be a very expensive proposition and would 19

likely take at least five years to result in a system 20

that could be deployed in the field." 21

Do you have any basis to dispute this 22

statement? 23

Well, he's talking about the writing of new 24 A

software, which I believe is an entire software 25
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package.  And I don't think it requires a complete new 1

software to be written. 2

In every county? 3 Q

The certified software, depending upon the 4 A

model you would use, for example, is relatively -- 5

relatively straightforward and across the board pretty 6

simple.  In other words, while there are differences 7

in global election managed ware software, the 8

difference is actually built upon a previous version, 9

which is almost the same but for the changes that you 10

are seeking to employ. 11

I think that if they were writing a brand new 12

software from day one, it could take five years.  But 13

I don't think that's what the vendor is going to do in 14

this scenario, because I've worked with the vendors, 15

and they're not going to write a new software for 16

this; they're going to write a software patch.  That's 17

what they are they're going to do.  18

They won't write an entire new software 19

package for the voting machines.  That would be 20

unnecessary. 21

I think this goes to -- this five-year period 22

is about the time frame that Dominion or ES&S would 23

take to write a brand new software, because I've 24

actually watched that process unfold under my tenure 25
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from different companies.  1

I've worked with a lot of voting machine 2

vendors over the years.  There is a lot of 3

consolidation in the -- the system that I'm using now 4

was actually developed in Canada in 1989, written by 5

Tab Ardale (phonetic.)  Tab has not been involved with 6

that software for a decade plus. 7

But it is his software that he underwrote.  8

Same thing with the Unity software over at ES&S.  9

Again, these software -- it could be expensive.  But 10

that's a cost borne by the vendor, not by the 11

jurisdiction. 12

So are you familiar with all 17 of the 13 Q

certified election management system configurations in 14

the state of Florida? 15

If you showed me a list of them, I could 16 A

recognize them all. 17

Recognize them? 18 Q

Right, because they're all basically 19 A

permutations off of the three -- the two vendors and 20

three voting machine companies that historically 21

served the elections business.  I could recognize them 22

if you showed me a list. 23

Would you be able to identify and state 24 Q

whether or not each one of those 17 could implement 25
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the precinct-by-precinct approach originally proposed 1

by the plaintiffs without extensive software changes 2

of the type that -- 3

Well, no.  As I've testified, the original 4 A

proposal proposed by the plaintiff would require 5

software code and patch.  So they would.  They would 6

require that.  7

None of them can utilize the system in 2020 8

the way being described by the plaintiff unless there 9

were new code written, a patch that could, in fact, 10

make the switch from right now where it is limiting it 11

to one candidate, to providing the flexibility to flip 12

and put the other parties on that. 13

There would have to be a patch written for 14

that. 15

Now, in paragraph 12 of this declaration that 16 Q

we're referring to, Mr. Earley refers to a rotation 17

schema or rotation model.  Do you see that?  18

MR. WERMUTH:  Did you say 12, paragraph 12?  19

MR. PERKO:  Yes.  20

Yes, I see it.  I see it. 21 A

BY MR. PERKO:22

Now, do you know if all 17 certified election 23 Q

management systems include -- currently include a 24

rotation schema? 25
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I -- the only rotation scheme currently 1 A

certified in the state of Florida changes the ballot 2

order across all partisan races, depending upon who is 3

elected in -- as governor in the state of Florida. 4

So there is the ability currently to, in fact, 5

change that completely through the course of the 6

county, as was -- occurred in 1998.  At the end of the 7

Lawton Chiles tenure, Jeb Bush took office in January 8

of 1989.  Every software could accomplish that with no 9

additional problem; it just changed the order from the 10

D's to the R's. 11

That is already built within the existing 12

software of every certified county in the state of 13

Florida.  And if we had an order tomorrow to flip it 14

to the other party, every county could do that as 15

well, no problem, no changing any current operational 16

structure.  It's a matter of the software being set up 17

to do that. 18

But that's not the rotation schema that 19 Q

Mr. Earley is referring to in paragraph 12; is he? 20

No.  In fact I called Mr. Earley up, and he 21 A

was talking about complete ballot rotation.  He and I 22

had this conversation, because I -- again, I felt that 23

he was responding to something that we were not asking 24

for.  25
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And he agreed with me that he was talking 1

about the much broader, traditional ballot rotation 2

precinct-by-precinct scheme, not what we're talking 3

about right here right now. 4

In his declaration, paragraph 6, Mr. Earley 5 Q

said, "As I understand it, the question before me is 6

this:  Would it be technically feasible for county 7

elections offices to implement a candidate rotation 8

schema that alternates from precinct to precinct the 9

first and second candidate positions within contests 10

between the Republican and Democratic parties."11

Do you see that? 12

Yes, I do. 13 A

That's the rotation schema that I'm asking you 14 Q

about now.  Is it your understanding that each of the 15

17 certified election management systems in the state 16

of Florida have a rotation schema that allows them to 17

alternate from precinct to precinct with the first and 18

second candidate positions within contests between 19

Republican and -- 20

MR. WERMUTH:  Objection to form.  21

BY MR. PERKO:22

Do you understand the question?  23 Q

MR. WERMUTH:  It misstates the relationship 24

between 6 and 12.  25
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BY MR. PERKO:1

Then I will remove the tide of paragraph 12.2 Q

I'm asking, do you know if each of the 17 3

certified election management systems in the state of 4

Florida include the rotation schema referred to by 5

Mr. Earley in the first sentence of paragraph 6? 6

Yes, I understand. 7 A

Okay.  Do they? 8 Q

I don't believe that his answer, which he puts 9 A

in 7, is correct. 10

That's not my question.  My question is, do 11 Q

you know if each of the 17 certified election 12

management systems in the state of Florida include the 13

rotation schema referenced in that sentence? 14

I -- I'm not exactly sure what -- what Mark is 15 A

referring here, given that we had this conversation.  16

I do not think, for example, given my conversation 17

with him, that he is saying that going -- keeping each 18

county in a unitary fashion as it is now and changing 19

the order is applicable to this. 20

That was not my question.  21 Q

Okay. 22 A

My question is, do you know if all of the 17 23 Q

certified election management systems in Florida 24

include a rotation schema that allows them to 25
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alternate from precinct to precinct? 1

Well, no, it doesn't allow them to alter 2 A

precinct to precinct.  That's not the capability 3

currently with the software now. 4

Thank you.  In paragraph 10 of your 5 Q

supplemental declaration, which is Exhibit 3, you 6

state that -- well let me back up to paragraph 8 of 7

your supplemental declaration. 8

You state that, "It is my recommendation, 9

based on my extensive elections experience, my review 10

of the declarations and affidavits submitted on July 11

13, the deposition transcript of Mr. Lux, and my 12

further investigation into the systems and software 13

currently utilized by Florida's SOEs, that the best 14

way to ameliorate ballot order effect in the short 15

term, in time for the November 2018 election, is to 16

require the rotation of ballot order on a county level 17

basis so that the order is consistent on ballots 18

across a county with either Democrat or Republican 19

candidates listed consistently on the first ballots in 20

that county."21

Would that county-by-county rotational system 22

you're referring to there ameliorate any ballot order 23

effect on down-ballot elections where the 24

congressional or state house district lies completely 25
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within that county? 1

I'm not exactly sure of your question. 2 A

You've got a county that -- or a congressional 3 Q

district that is solely within one county.  4

That's a partisan race.  That would be flipped 5 A

just as you would flip the gubernatorial race. 6

Okay.  That's not my question.  7 Q

Okay. 8 A

My question is, if you implement this 9 Q

county-by-county approach that you're suggesting 10

here --11

Uh-huh. 12 A

-- in a race where you have a congressional 13 Q

district wholly within one county, would that in any 14

way ameliorate the effects of ballot order? 15

Well, if -- given that it's a unitary kind of 16 A

application that the plaintiff is talking about here, 17

anything -- if it -- it would follow the same ballot 18

order law we have now.  19

The -- if -- see, I'm not exactly sure the 20

order.  Since a congressional race is partisan, it 21

would match the governor's race that the order was 22

drawn and assigned to. 23

So every ballot for that election, that 24 Q

congressional district that lies within one county 25
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would have the same ballot order; correct? 1

Yes. 2 A

So would that county-by-county approach that 3 Q

you're talking about ameliorate any effect of ballot 4

order in that race where you have a congressional 5

district within a single county? 6

But I'm not sure what you mean by 7 A

"ameliorate."  All the partisan races would be 8

identical in the county, depending upon the order 9

drawn.  10

Right now the software has the capability to 11

do that, irrespective of party.  If you're going to 12

assign the governor's race as a D and then an R, or an 13

R and a D in all the partisan races, that would be 14

reflected. 15

Mr. Sancho, what is your understanding of the 16 Q

ballot order effect that the plaintiffs are seeking to 17

remedy in this case? 18

Well, I believe the effect is that appearing 19 A

first consistently across all the precincts, in some 20

of the literature that I've read there seems to be an 21

effect of individuals garnering a certain percentage 22

of additional votes based upon just being first; or in 23

a long list, being last. 24

There are kind of -- the studies are all the 25
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across the board.  But I think that's what they're 1

trying to ameliorate, that one party doesn't get a 2

permanent advantage over the other party in this 3

percentage difference which is occurring.  That's what 4

I believe they're trying to ameliorate. 5

So in the congressional race that I was 6 Q

positing, where the entire congressional district is 7

within a single county, if you were to utilize your 8

county-by-county approach that you're now proposing, 9

would that ameliorate, in the sense that you used it 10

in your declaration, any ballot order effect in that 11

congressional race? 12

May not. 13 A

Would not; correct? 14 Q

I -- 15 A

MR. WERMUTH:  Objection to form.  16

MR. PERKO:  What's wrong with the form, 17

Counsel?  18

MR. WERMUTH:  You're suggesting that -- you're 19

using a hypothetical in which we don't even know if 20

it applies.  21

MR. PERKO:  Fair enough.  22

BY MR. PERKO:23

Do you understand the question? 24 Q

And I think it -- that's why -- I don't think 25 A
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it would ameliorate that problem within that county. 1

Paragraph 10 of your supplemental declaration, 2 Q

Exhibit 3, you state, "After reporting my 3

investigation findings and the alternative capacity of 4

current voting systems to rotate ballot order by 5

county, I discussed with plaintiffs' counsel how 6

county-level ballot rotation can be fairly 7

implemented." 8

Do you see that? 9

Yes. 10 A

When did your discussion with plaintiffs' 11 Q

counsel occur? 12

Before the Paul Lux deposition.  So it -- 13 A

again, that's -- probably after Tuesday, after Tuesday 14

night it occurred. 15

That would be Tuesday night, the 15th?  Is 16 Q

that right?  Tuesday night, July 17th? 17

Well, I don't have -- I believe so, if it was 18 A

prior to Paul Lux's affidavit and deposition. 19

Prior to his deposition? 20 Q

Yes, prior to his deposition. 21 A

After his declaration was filed? 22 Q

Probably. 23 A

Okay.  24 Q

Probably.  Again, I don't have a calendar here 25 A
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easily accessible.  But referring to by when it drops 1

in various affidavits. 2

How often do you speak with plaintiffs' 3 Q

counsel? 4

I think I have spoken to -- about six times 5 A

with plaintiff counsel. 6

And -- 7 Q

Most -- and of those -- once was in person.  8 A

The rest have all been telephonic. 9

And all those discussions would have occurred 10 Q

since you were first contacted, I believe you said in 11

approximately June of this year? 12

Late -- late June, early July. 13 A

And are you being compensated to appear today? 14 Q

No, sir. 15 A

No?  Are you being compensated for any of your 16 Q

work on this case? 17

No, sir. 18 A

MR. PERKO:  If we could take a five-minute 19

break, review my notes, I may be finished. 20

       (In recess from 10:26 to 10:32 a.m.) 21

BY MR. PERKO:22

Just a few more questions, Mr. Sancho.  I 23 Q

would like to refer back to your original declaration, 24

which I believe is Exhibit No. 1.  And I just ask 25
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that -- did you actually write this declaration, or 1

was it written for you? 2

It was read to me over the telephone and sent 3 A

to me -- I would say it's a collaboration; the 4

attorney and I wrote this. 5

Okay.  Do you actually have a Word file that 6 Q

you were working on? 7

It was done over the telephone.  So, no.  We 8 A

would go over different sentences and paragraphs; I 9

would change them.  We would do it right live. 10

Were you ever sent a draft of your 11 Q

declaration? 12

On number 1?  I think I was.  And I think 13 A

we -- we had to change it.  14

MR. PERKO:  Would it be possible to get a copy 15

of that draft, Counsel?  16

MR. WERMUTH:  Yes. 17

BY MR. PERKO:18

Do you have a calendar or any other notes that 19 Q

would indicate when you spoke to counsel about this -- 20

this declaration? 21

Since I wasn't compensated, I actually didn't 22 A

write down the hours or the days that the 23

conversations took place.  24

And do you have any notes of your 25 Q
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conversations? 1

No, sir. 2 A

Do you -- did you review any documents when 3 Q

you were working on this original declaration? 4

I did look at a couple of precinct ballot 5 A

rotation articles by professors, but primarily to 6

identify what states did use ballot rotation systems. 7

Do you recall what articles those were? 8 Q

I might be able to locate one --9 A

Okay.  10 Q

-- but -- because there is a history left.  I 11 A

do a lot of stuff over the -- over my cell phone.  12

Yes, I did read one called "Election by Lottery:  13

Ballot Order, Equal Protection, and the Irrational 14

Voter" by Laura Miller.  It's a law school -- I 15

believe it's a law school article, Ph.D. candidate at 16

the New York University School of Law. 17

Did you review any other articles? 18 Q

No. 19 A

Any other documents in preparing your 20 Q

declaration? 21

No. 22 A

And I will ask the same questions with respect 23 Q

to your supplemental declaration.  Did you actually 24

write that document, or was it -- 25
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The process was similar on all of the 1 A

documents.  We discussed these issues over the 2

telephone.  We went over every sentence, line by line, 3

over the telephone. 4

When did you decide that you needed to submit 5 Q

a supplemental declaration? 6

Well, I -- in my information, as -- while 7 A

talking to the plaintiff, and talking to T.J., 8

concretized my belief that the system could be done as 9

I described it.  T.J. agreed with me, my conclusion, 10

that he thought that a software patch could easily be 11

written. 12

So there weren't any other supplemental 13

materials I utilized. 14

What prompted you to do the further 15 Q

investigation that you reference in your supplemental 16

declaration? 17

Because I knew that the issue of software 18 A

would have to be investigated.  And I did not 19

specifically know how flexible the software was.  I 20

knew that in other states they had candidate rotation 21

schemes, states that actually use the same voting 22

systems as the State of Florida. 23

But I didn't know if we had the capability in 24

our software.  So I knew that I had to do some 25
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additional examination on the software issue. 1

Why -- how did you come to that realization 2 Q

that you needed to do some additional investigation? 3

Because I did not have precise knowledge on 4 A

the software at our initial conversation. 5

Okay.  But what prompted that realization? 6 Q

That you have to use certified software in the 7 A

state of Florida.  And I needed to know if the 8

certified software had the capability. 9

Okay.  You didn't need to know that before you 10 Q

filed your original declaration? 11

The -- I testified as to what my best 12 A

knowledge was at the time.  But I realized that I 13

would have to do -- because I, in fact, I like data.  14

It's important to actually have good data, and not 15

just my opinion.  16

So I knew I would have to do additional 17

investigation to confirm my belief, which initially 18

was that we might be able to do this without 19

additional software. 20

And that initial belief that I had was 21

incorrect.  And I confirmed that I needed -- it needed 22

to have software when I met with Thomas James and 23

asked the question directly.  24

Until I got that answer, I was under the 25
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impression that the software might be able to do that. 1

I'm trying to understand what prompted you to 2 Q

question your original belief that it could be done 3

for the November election.  4

Guessing is not good enough -- 5 A

I understand why.  6 Q

Right. 7 A

I want to understand, what led you to do that 8 Q

additional investigation?  What made you think that 9

maybe -- maybe I was wrong originally? 10

Because I try to do the best job I can do.  11 A

And I -- that was the one area that I had not 12

confirmed.  I was operating off of what I had thought 13

was the process. 14

So was it the Lux declaration that prompted 15 Q

you to do that additional investigation? 16

Oh, no.  I had actually confirmed that prior 17 A

to his deposition.  18

But when I was reading the various affidavits, 19

I recognized they were really talking about this 20

generic rotation system that he -- that the plaintiff 21

was not talking about.  So I had to kind of dig in 22

there and separate some of these things out for my own 23

knowledge.  24

And I -- I'm sorry.  I just -- I know I had to 25
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do that further investigation.  It was something that 1

I wasn't 100 percent sure on.  And, quite frankly, if 2

I'm going to go into court, I sort of want to have the 3

information, the best information.  4

And I pursued, for example, this issue -- not 5

at the direction of the plaintiffs' counsel.  Again, 6

it was part of my -- my own preparation, my own 7

analysis.  I decided I needed to do this.8

While I had great knowledge about the 9

software, I didn't have all the knowledge about the 10

software, and I wanted to have all that knowledge. 11

Now, I want to make sure I understand you, 12 Q

Mr. Sancho.  When you say there was confusion about 13

what the plaintiffs proposed, is it your understanding 14

that the plaintiffs proposed for the November election 15

the type of, what you previously referred to as 16

limited precinct-by-precinct approach? 17

In talking to them, I concluded that's what 18 A

they were talking about.  Initially the -- again, the 19

term "precinct rotation" is this broad thing that's 20

hard to define.  21

I would ask -- I would tell you if you lined 22

up 100 election officials, and you talked about ballot 23

rotation by precinct, 99 percent would object 24

instantly, irrespective of whether they employed it or 25
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not, they wouldn't like it. 1

You actually have to talk to an election 2

official that uses ballot rotation as I have, from, 3

say, Iowa, and to -- election officials are very 4

change resistant.  They always have been in my history 5

with them.  They don't like change. 6

Mr. Sancho, in your original declaration in 7 Q

paragraph 8 you state:  "If some precincts were 8

assigned a ballot order in which Republican candidates 9

are listed first and other precincts were assigned a 10

ballot order in which Democratic candidates are listed 11

first, it would not constitute any administrative 12

burden." 13

Is it your understanding when you wrote this 14

declaration that this was what the plaintiffs were 15

proposing? 16

Well, what I was referring to there was -- 17 A

That's a yes or no question, Mr. Sancho.  You 18 Q

can answer it yes or no and explain yourself if you 19

want to.  But I'm trying to understand very 20

specifically, did you understand that the plaintiffs 21

were proposing this precinct-by-precinct ballot order 22

rotation that you're talking about in paragraph 8?  23

MR. WERMUTH:  Objection to form.  24

No.  I actually was thinking that the software 25 A
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was flexible enough to do this.  And under that basis, 1

there wouldn't be this additional burden.  And I knew 2

the law.  3

BY MR. PERKO:4

But was it your understanding that this was 5 Q

what the plaintiffs were proposing when they filed 6

their preliminary injunction motion? 7

Initially, no.  I was looking at splitting the 8 A

county internally, if the software could do that, and 9

I thought that it could. 10

When you say "splitting the county 11 Q

internally," what are you referring to? 12

50 percent of the precincts would have one 13 A

partisan lead, and 50 percent of the other precincts 14

would have the other part -- what is being proposed 15

for 2020. 16

Okay.  And so that was what you were filing 17 Q

this declaration in support of; correct? 18

Right. 19 A

Now, when did you -- I understand why you did 20 Q

further investigation.  But I need to know when you 21

came to the realization that, I need to pick up the 22

phone and figure out if this can be done.  23

Relatively immediately, because -- 24 A

Immediately after what? 25 Q
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After this -- because, again, number 8 was 1 A

based upon my belief that this could be done with the 2

current software.  I had to confirm that.  I had to 3

confirm that, because that was -- I thought that was 4

an important point.  5

My knowledge, I thought it could be done.  But 6

then that's when I decided, I better confirm that this 7

can be done.  And that's when I contacted Thomas 8

James.  And that's when Thomas James and I met, and we 9

had a discussion about this.  10

And he said directly, we don't have that 11

capability right now. 12

Okay.  You said that -- I needed to be sure.  13 Q

You didn't need to be sure before you filed your 14

original declaration? 15

After I wrote the declaration, you have 16 A

questions -- at least I do.  I constantly review 17

what -- what -- everything that I said in here, I can 18

stand 100 percent behind.  But I had a question mark 19

about number 8 in my own mind, because what if I had 20

made a mistake, as I found out that, in fact, the 21

capability didn't exist within the certified -- that 22

in fact I had to change that.  That's exactly what the 23

process was. 24

I went and spoke to T.J., confirmed what the 25
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situation actually was, which caused a change to what 1

I believe.  I thought the system that we had in 2

Florida was flexible enough to make this change, and I 3

was wrong. 4

Was it after Mr. Lux's declaration was filed 5 Q

on July 13th that you conducted your further 6

investigation? 7

Well, I believe that my conversation with 8 A

Thomas James took place last Tuesday, and that would 9

have been afterwards.  But I do not recall anything in 10

Paul Lux's declaration that triggered that.  It was a 11

broader concern than that. 12

So you knew on the 17th, based on your own -- 13 Q

again -- 14

My own conversations with Thomas James that in 15 A

fact a software patch would be needed, that the 16

software was not as flexible as I initially thought. 17

When did you tell plaintiffs' counsel that you 18 Q

needed to file a supplemental declaration? 19

Probably the day before Paul Lux's deposition. 20 A

Did you tell them, I do not -- do not support 21 Q

a precinct-by-precinct rotation system for the 22

November 2018 election? 23

I'm not sure I said that.  I said that it 24 A

would have to require software certification. 25
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But as you sit here today, you do not support 1 Q

an order requiring a precinct-by-precinct rotation 2

system for the November 2018 election? 3

Not on a precinct-by-precinct basis, because 4 A

it is beyond the capability to implement. 5

Did you receive any drafts from counsel, or 6 Q

anyone else for that matter, of your supplemental 7

declaration before it was filed? 8

Everything was done as I previously mentioned, 9 A

first by telephone and verbally going over the various 10

paragraphs and changes that I had requested be made to 11

them.  And then the counsel would read them back after 12

I made the changes.  13

Counsel resided in Orlando, not in 14

Tallahassee.  So we basically did most of our work 15

telephonically. 16

Was there more than one telephonic 17 Q

conversation about your supplemental declaration? 18

The supplemental or the second supplemental?  19 A

I'm not sure of -- I know of a second 20 Q

supplemental.  Are you planning on filing a second 21

supplemental declaration?  22

MR. WERMUTH:  Early voting -- 23

THE WITNESS:  Okay.  It's another issue.  No, 24

the supplemental, which I filed on the 20th, after 25
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I talked to T.J. on the 17th, and informed counsel 1

that the software was not, as I initially told him, 2

flexible enough to do this. 3

BY MR. PERKO:4

So you informed counsel on the 17th; is that 5 Q

correct? 6

Probably that evening. 7 A

Okay.  Did you have more than one telephonic 8 Q

conversation about your supplemental declaration? 9

Yes, but not on the form of the declaration.  10 A

I had a technological problem sending the declaration 11

back to him in Orlando from my house.  And we had 12

transmission problems. 13

So I know we kept talking about it primarily 14

to figure out how I could get around -- the last page 15

that I sent to him with my signature page got cut off 16

when I sent it to him.  And he was up against a 17

deadline, so he needed my signature page. 18

So we were trying to figure out how to do 19

this.  Eventually what I ended up doing was splitting 20

the document into two pieces and actually sending the 21

signature page separately after the rest.  I don't 22

know why my computer cut off the last page. 23

But, again, we did have more than one 24

conversation, but it was relative to how to get the 25
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document to -- in his possession that he needed to -- 1

and I have some technological issues.  My fax does not 2

work on my machine, so I can't fax anything. 3

It has to be done with scanning, USBs, and 4

going from the printer to the computer, and back 5

again.  So that caused several conversations on that 6

supplemental declaration. 7

When did those conversations occur? 8 Q

On the Friday as I was trying to transmit it 9 A

back to him. 10

So you -- you indicated that, as with your 11 Q

original declaration, if I understand you correctly, 12

you talked with counsel about what was going to be in 13

the declaration; counsel typed it up and sent it to 14

you; is that correct? 15

No.  He would read it to me. 16 A

He read it to you? 17 Q

He would call me up, and we would go over 18 A

paragraph by paragraph.  So the telephonic 19

conversations took a long time. 20

When did that conversation occur, where you 21 Q

talked through -- when he read you what was going to 22

be the declaration? 23

Probably that Thursday, my guess.  If the 24 A

declaration was sent on Friday, it would have been 25
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Thursday. 1

And do you have emails transmitting between 2 Q

you and counsel drafts of your supplemental 3

declaration? 4

Well I didn't send him any drafts.  He would 5 A

verbally tell me.  He would make the correction on 6

his, and then send it to me when it was all done. 7

I'm not going to make this an exhibit.  But I 8 Q

would like you to take a look at, if you would, 9

Mr. Sancho, this is a declaration of -- that 10

Mr. Wermuth filed in this case. 11

Exhibit A is a listing of counties by 12

population, with the highest population, descending 13

after that.  And Exhibit C is a similar list of 14

counties by -- I'm sorry.  The first one was 15

registered voters; the second one is by population.  16

Uh-huh. 17 A

If you could take a look at Exhibit A and 18 Q

Exhibit C to that declaration, please.  19

MR. WERMUTH:  So the record is clear, this is 20

document 55 in Case No. 4:18-cv-00262-MW-CAS.  21

MR. PERKO:  That's correct.  22

THE WITNESS:  And you want me to look at 23

Exhibit A?  24

BY MR. PERKO:25
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Exhibit A and Exhibit C.  1 Q

Okay. 2 A

My question is, do you know who prepared those 3 Q

exhibits? 4

These look similar to the exhibits that may 5 A

have been in Paul Lux's material.  But I don't know 6

who -- who prepared it.  I didn't prepare it. 7

I thought there was an attachment to Paul 8

Lux's that may have -- that may have mirrored this. 9

In paragraph 10 of your supplemental 10 Q

declaration, it's, I believe, Exhibit 3.  11

Paragraph 10?  12 A

Yes, sir.  13 Q

Okay.14 A

You state that, "After recording my 15 Q

investigation findings and the alternative capacity of 16

current voting systems to rotate ballot by county, I 17

discussed with how counsel how county-level ballot 18

rotation could be fairly implemented."19

Do you recall when that discussion with 20

counsel occurred? 21

I think the day after I talked to T.J.  So it 22 A

would have been -- 23

18th? 24 Q

Probably the 18th. 25 A
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Okay.  And you say here:  "I was able to 1 Q

quickly determine that one objective and fairly 2

evenhanded way to implement county-level ballot 3

rotation would be to rank Florida's counties by either 4

population or voter registration."5

Do you see that?6

Right.  7 A

Who came up with the idea to rank Florida's 8 Q

counties by either population or voter registration? 9

They were suggested to me by counsel as 10 A

alternative methods, and I agreed with him, that they 11

were. 12

When did -- when was it that counsel suggests 13 Q

that approach? 14

Probably the 18th. 15 A

Do you recall if there were any discussions 16 Q

prior to the 18th in that regard? 17

Prior to that, those discussions on the 18 A

telephone, we had not mentioned these two split -- or 19

how to do this assignment.  We had not ever discussed 20

that.  21

MR. PERKO:  I have no further questions.  22

Counsel for defendant-intervenors, do you have 23

questions?  24

MR. GORDON:  Yes, we do.  25
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MR. PERKO:  You're up.1

CROSS EXAMINATION2

BY MR. GORDON:3

This is Phillip Gordon.  Mr. Sancho, I will be 4 Q

asking you questions in a similar manner as the 5

secretary's counsel.  I will do my best to not tread 6

familiar ground as much as I can.  If I do, I'm sorry; 7

it's probably to establish some other line of 8

questioning I'm going to conduct. 9

With that, I will get started.  Are you ready, 10

sir?  11

Yes, sir. 12 A

All right.  So a little bit more about your 13 Q

background.  Looking at what is marked as Exhibit 1, 14

your first declaration, paragraph 2, you state:  "I 15

served as the supervisor of elections for Leon County, 16

Florida, from January 1989 through December of 2016."17

Is that correct? 18

I believe so. 19 A

And who are you employed with now? 20 Q

I'm not employed at all. 21 A

Not employed at all? 22 Q

I'm retired. 23 A

Are you retired? 24 Q

Yes, sir. 25 A
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Retired? 1 Q

68 years.  I've done my service. 2 A

Well, congratulations.  3 Q

So you don't have -- currently have an LLC or 4

any corporation that you've started for your own for 5

consulting or any other sort of business? 6

No, sir, I don't. 7 A

Okay.  And I know you stated a few moments ago 8 Q

that you were not being compensated by plaintiffs for 9

your time in this case; is that correct? 10

That is correct. 11 A

Have you signed any agreements or any retainer 12 Q

for -- for your unpaid service in this case? 13

No, sir, I have not. 14 A

And, now, before your time as the supervisor 15 Q

of elections, have you ever been employed outside of 16

the Leon County Supervisor of Elections for another 17

elections office in the state of Florida? 18

I volunteered for the Leon County Supervisor 19 A

of Elections office under Johnny Sullivan, who was the 20

supervisor from 19 -- 1980 to 1984, but I was not paid 21

for that position. 22

So you've never worked for any other 23 Q

supervisor of elections other than Leon County? 24

No, sir, I have not. 25 A
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Okay.  And where did you go to college, or did 1 Q

you go to college? 2

Florida State University is where I graduated, 3 A

from the College of Law; and undergraduate from 4

Stetson University in social science; and an A.A. 5

degree from Valencia Community College in Orlando. 6

Okay.  And you went to law school.  Do you 7 Q

have your license to practice in the state of Florida? 8

No, sir.  I never took the bar.  I was elected 9 A

in January of 1989 and continued to serve until 10

December of 2016 in that capacity. 11

Okay.  Now, when you were supervisor of 12 Q

elections in Leon County, did you ever testify in a 13

trial? 14

Yes, sir, I have. 15 A

About how many times? 16 Q

More than I can count on one hand, let's put 17 A

it that way. 18

Fair enough.  And have you ever been retained 19 Q

as an expert witness in a lawsuit before? 20

Yes, one time -- well, actually twice.  Twice 21 A

I was retained as an expert witness. 22

And do you remember what the names of those 23 Q

lawsuits were, the captions, or who were the parties? 24

Well, one was in a county court case.  And I 25 A
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don't remember the name of it, to be honest with you.  1

It was over a dozen years ago, to be sure.  2

And I was hired by a former state legislator 3

from Miami, who had some kind of arcane elections 4

issue in which I testified one day in some county to 5

the east of here.  Again, I can't really remember.  6

And I don't even remember the outcome of the case, to 7

be honest with you.  8

And while I was an expert, I never charged him 9

anything for it, because I thought it was an 10

interesting legal question, whatever it was.  So that 11

was about 12 years ago, an elections case.  12

And I did appear as an expert witness in an 13

environmental case last month. 14

Last month.  And what were the parties to that 15 Q

case? 16

The parties in that case were the Earth 17 A

Justice vs. the Florida Legislature. 18

And which party retained you as an expert? 19 Q

Earth Justice. 20 A

All right.  So you originally -- you spoke a 21 Q

few moments ago about the further investigation that 22

you did.  I just have a few more questions on your 23

further investigations.  And right now I'm talking 24

about your supplemental declaration, which is 25
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paragraph 8, and it's Exhibit 3.  1

Yes, sir. 2 A

So did you consult any manuals for elections 3 Q

systems in Leon County about this issue?  4

No, sir. 5 A

Any manuals for elections software for use in 6 Q

other Florida counties? 7

No, sir. 8 A

Did you consult with any manufacturing 9 Q

information or the -- any -- excuse me.  Let me start 10

over. 11

Did you consult any manufacturer information 12

as part of your further investigation? 13

No, sir. 14 A

And did you consult with any of the 15 Q

manufacturers of any of the software systems currently 16

used in Florida as part of your further investigation? 17

No, sir. 18 A

I would like to point you to paragraph 21 of 19 Q

your second declaration.  20

Yes. 21 A

All right.  It states, "Lastly, after the 22 Q

concern Mr. Lux expressed by the few counties like 23

Miami-Dade that code voting systems by ballot style, 24

rather than by precinct, this was is outmoded 25
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practice.  Almost every county in Florida has 1

implemented precinct-specific balloting, such that it 2

is feasible and appropriate for any county still 3

coding by ballot style to finally implement 4

precinct-level balloting by the next election after 5

2018 if they find that doing so is necessary to 6

implement precinct-level rotation of ballot order."7

Is that correct? 8

Yes. 9 A

So you say almost every county in Florida has 10 Q

implemented precinct-specific balloting? 11

Yes. 12 A

Which counties are those? 13 Q

The only ones that don't use precinct 14 A

counties, in my opinion, might -- well, the largest 15

urban county is Miami-Dade.  In 2006 the Florida 16

Legislature passed a law which basically forced most 17

of the counties to move to precinct balloting so that 18

the legislature could develop a more accurate 19

reapportionment population split. 20

It wasn't a requirement, but almost every 21

county in the state did it at that time.  Leon County 22

moved at that time to go.  It required additional 23

coding, but we were able to do it without any problem.24

Again, I would say if there are six counties 25
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in the state that do it by ballot style, I would be 1

surprised.  It's only a handful of counties that 2

didn't move to precinct because the law favored the 3

move to precinct. 4

Okay.  But do you know the specific counties 5 Q

that don't do precinct-style balloting? 6

Outside of Miami-Dade, no.  I pretty much 7 A

thought almost all of them did. 8

So you say in the same paragraph that, if they 9 Q

find it necessary -- if they find that doing so is 10

necessary to implement precinct-level rotation of 11

ballot order, how would they determine if it was 12

necessary? 13

I would leave that to the county. 14 A

And it's currently left to the county; 15 Q

correct? 16

Yes, it is, although in Miami-Dade it would be 17 A

left to the city manager, because the supervisor of 18

elections is actually not elected in Miami-Dade.  So 19

they work at the behest of the city manager.  They are 20

not in charge of the agency as an independent election 21

official, as the other jurisdictions are. 22

The county manager would make the elections 23

policy in Miami-Dade County.  So I assume for some -- 24

Miami -- go ahead.  25 Q
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So Miami-Dade has kind of a different 1 A

elections scheme than every other county in the state 2

of Florida. 3

And Miami-Dade County is the largest in terms 4 Q

of population in the state of Florida; is that 5

correct? 6

I believe it is. 7 A

Turning now to your second declaration, 8 Q

paragraph 11.  9

Yes, sir. 10 A

You state that, "A precinct-level rotation of 11 Q

ballot order, as plaintiffs have proposed, could 12

certainly be implemented by the 2020 election without 13

substantial or impractical burden.  It would simply 14

entail having two ballot order options.  By no means 15

would using two ballot order options double the number 16

of ballot styles in each county."17

Is that correct? 18

That's what I said. 19 A

Okay.  So how many new ballot styles would it 20 Q

require? 21

Well, are they doing it in ballot style?  If 22 A

they're doing it in ballot style, the number is de 23

minimis.  If they're doing it precinct style, it would 24

increase the precincts considerably. 25
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But I would say on ballot style, since you 1

have larger groupings, i.e., one ballot style may 2

cover a multitude of precincts, you would basically 3

have a -- a major subheading of the other party.  And 4

then your ballot styles would be specific to the races 5

and candidates which are on the ballot as to how many 6

others there would be. 7

It's impossible for me to make a number 8

without knowing who the candidates and races which are 9

on the ballot.  I can't give you a specific number.  I 10

would have to -- 11

How about if I gave you a specific example of 12 Q

Leon County?  How many new -- how many new ballot 13

styles would be required in Leon County?  14

MR. WERMUTH:  Objection to form.  15

I would have to see the races and candidates 16 A

which are on the ballot.  Leon County has, I believe, 17

one state house seat wholly within Leon County.  It 18

would increase -- there would be an increase in some 19

ballot styles, I'm sure. 20

I don't think it would be very many in Leon 21

County's case, since most of the ballot style would 22

not be -- again, in Leon County's case, only 25 23

percent of the ballot is partisan.  That is because we 24

have the additional category of constitutional 25
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officers, such as the supervisor of elections.  And 1

county commission candidates are also nonpartisan in 2

Leon County.  3

BY MR. GORDON:4

Okay.  So standing here today, you do not know 5 Q

what the impact would be on each individual county in 6

terms of the number of different ballot styles they 7

would need proposing a -- implementing a 8

precinct-by-precinct change? 9

Well, the precinct-by-precinct that you're 10 A

talking about here is limited by what I stated in 11

paragraph 6, which is partisan races only. 12

I understand.  Even limiting to partisan races 13 Q

only, as you state in paragraph 6 -- 14

To give you a specific number, I actually 15 A

would have to see the contested races on the ballot.  16

For example, if no one challenged -- if there was not 17

a house seat 9, then that potential change doesn't 18

exist as a ballot style.  19

So, again, I would sort of need to see -- 20

specifically I can't give you a number off the top of 21

my head with great accuracy. 22

Okay.  In the sentence preceding that you say, 23 Q

"Precinct-level rotation of ballot order as plaintiffs 24

have proposed could certainly be implemented by the 25
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2020 general election without substantial or 1

impractical burden."  2

However, you're telling me now you don't know 3

precisely what burden each county would suffer by 4

implementing new ballot styles; is that correct?  5

MR. WERMUTH:  Objection to the form.  6

I generally do.  I can't give you a specific 7 A

number.  But the process of building a ballot and the 8

changes and the -- it's an intricate process to begin 9

with that we deal with already.  The application of 10

software to create a ballot style, once you have 11

created the software, is in fact not the most 12

difficult part of the process. 13

It's difficult at the front end for the coders 14

that have to integrate the patch with the rest of the 15

software, which you want -- all of these software 16

patches are done by the vendors.  None of these 17

patches are done by the state or the supervisor of 18

elections office.  They are done by the vendor.  19

They are the individuals who write the 20

proprietary software which we're not allowed to change 21

unless there is some sort of statutory or judicial 22

requirement for the change.  And the change in the 23

software is not at all an unusual kind of process.24

Every time the Florida Legislature changes 25
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Florida election law, that could mean a change to the 1

software of the -- software we're using.  And those 2

vendors recode it and test it, submit it, and then we 3

then upload that in our software.  4

And then we can begin the testing process 5

independently from the secretary of state's office, 6

which we do anyway every election cycle. 7

I understand that.  But what I'm trying to get 8 Q

at here is that you say, by no means would using two 9

ballots or options double the number of ballot styles 10

in each county.11

But what I'm also hearing you say is that you 12

don't know exactly how many extra ballot styles would 13

be needed in each county.  Do I understand that 14

correctly? 15

Right.  Right.  But it is simply an 16 A

application to the software in this process.  Whether 17

the change is two or ten, the administrative process 18

for doing the rollout, the testing, the L&A tests, 19

which is logic and -- all remains the same.  It all 20

remains the same administratively. 21

You would not have to hire, for example, 22

additional personnel in Leon County to implement a 23

software change.  Leon County has never hired 24

additional personnel due to software changes, 25
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irrespective of the software change that's occurred, 1

because, quite frankly, that's not -- that's not the 2

difficult thing. 3

Would increasing the number of ballot styles 4 Q

in a county increase the amount of money the county 5

needed to pay to a printer to print those styles? 6

Yes, it would. 7 A

All right.  Turning your attention to your 8 Q

second declaration, which is Exhibit 3, paragraph 19? 9

Yes, sir. 10 A

In the middle of the paragraph you say, "I do 11 Q

not agree that it would be necessary or difficult for 12

the SOEs to notify staff or volunteers to the ballot 13

order change in the counties where the Democratic 14

candidates would be listed first in partisan 15

elections.  The change would be obvious on the face of 16

the ballot."17

Is that still your testimony today? 18

Yes, it is. 19 A

So, for example, when you're -- when you're a 20 Q

voter, you're going to the voting booth, and you look 21

at the race for governor, what do you see, as a voter, 22

when you look at a ballot for the race for governor? 23

In 2018 you would see all the Republican 24 A

partisans listed first, including the governor's race. 25
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Sure.  And I understand that.  But I am 1 Q

getting more fine grain than that.  So when you're 2

looking at the ballot, you would see the governor's 3

race.  4

So what would you precisely see in terms of 5

the race for governor in 2014?  What would you have 6

seen as a voter in the voting booth? 7

The name of the candidates listed by party in 8 A

the governor's race. 9

And if it changed from Democrat -- from 10 Q

Republican first to Democrat first, that change would 11

be obvious on the face of the ballots to the voter? 12

Yes, it would. 13 A

And the way it's currently listed, with 14 Q

Republican first and Democrat second, that's also 15

obvious on the face of the ballot to the voter; is 16

that correct? 17

That's correct. 18 A

Now, turning to your second declaration, 19 Q

paragraph 10, Exhibit 3.  20

Yes, sir. 21 A

So you state, "I discussed with plaintiffs' 22 Q

counsel how county-level ballot rotation could be 23

fairly implemented.  I was able to quickly determine 24

that one objective and fairly evenhanded way to 25
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implement county-level ballot rotation would be to 1

rank Florida's counties by either population or voter 2

registration."  3

Right?  4

Those are the two simplest methods to utilize. 5 A

So when you made -- when you quickly 6 Q

determined that either population or voter 7

registration would be an appropriate ballot rotation 8

order, did you consider the -- did you consider the 9

impact that 800 -- excuse me.  10

Did you consider the impact that 800,000 11

registered voters in group one versus group two might 12

have on the fairness of statewide elections? 13

The -- generally that was the purpose of 14 A

changing the ballot rotation so that it could be split 15

within the state, was to look at the fairness of 16

having different selection options for voters, so that 17

one does not pick up the so-called impact of being 18

first on the ballot. 19

So the answer to that is yes. 20

All right.  Let me direct you to the 21 Q

declaration of Fred Wermuth, Exhibit A.  22

Okay. 23 A

On the right side column you see some of 24 Q

registered voters or "reg voters," and a row labeled 25
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"total."  Do you see that information, sir? 1

Yes. 2 A

You see that row labeled 1 has approximately 3 Q

6.8 million, if I'm counting my zeros right, 6.8 4

million voters, and column 2 has approximately 6 5

million voters; is that correct? 6

That's what the paper says. 7 A

Okay.  Would you consider the effect of having 8 Q

800,000 additional voters in -- in county -- in a 9

county group one, versus a county group two, on the 10

remedy that plaintiffs are seeking? 11

Well I viewed it this way:  It's fairer than 12 A

the current system.  That's how I viewed it.  It's not 13

governed by reapportionment rules so that you have to 14

get within de minimis within one -- you know, one 15

percent, plus or minus.  There are no court rules for 16

that. 17

So all we're looking for, in my opinion, is 18

rough equity, fairness. 19

Did you have this document available to you 20 Q

when you wrote your second supplemental -- excuse me, 21

your supplemental declaration? 22

I was aware of the voter registration by party 23 A

and by population.  They both look pretty similar to 24

me. 25
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So in your view, a variation of 800,000 voters 1 Q

is similar? 2

Out of 14 million?  It's pretty close. 3 A

Going once again to your quick determination 4 Q

of the fairly evenhanded way to implement county-level 5

ballot rotation, how many congressional districts are 6

wholly contained in a single county in Florida? 7

I don't know the answer to that question. 8 A

So is it fair to say you didn't consider that 9 Q

when making your quick determination -- 10

Yes.  I did not consider the impact on the 11 A

congressional specifically. 12

Did you consider the impact on state senate 13 Q

districts? 14

I viewed the process as being roughly split 15 A

off of these numbers.  The specific impacts, no, I 16

could not tell you which state senate districts go one 17

way or the other. 18

And sitting here today, you don't know how 19 Q

many states senate districts are wholly contained 20

within a single county? 21

No, I cannot tell you that.  However, knowing 22 A

the process somewhat of Florida redistricting, whole 23

jurisdictions within -- on a statewide basis in the 24

Florida legislature is probably not going to be a 25
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majority of the districts at all. 1

Have you ever redistricted for any 2 Q

municipality in Florida -- municipality, county, or 3

jurisdiction in Florida? 4

Yes, sir, we have. 5 A

No, have you?  Have you ever drawn a 6 Q

districted map -- 7

Yes, sir, I have.  I've done it for the county 8 A

and for the school board in Leon County. 9

But not for state senate, congressional, or 10 Q

state house districts; is that correct? 11

No.  I had no authority to draw districts for 12 A

them. 13

Do you know, sitting here today, how many 14 Q

house districts are wholly contained within a single 15

county, state house district? 16

No, sir, I don't. 17 A

Did you examine population disparities between 18 Q

group one and group two counties for any of the 19

cross-district jurisdictions? 20

No, sir, I didn't. 21 A

Did you consider the impact these population 22 Q

disparities would have on these races? 23

No, sir, I didn't. 24 A

When you were exploring the county-by-county 25 Q
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ballot level rotation, did you explore any other 1

method of ranking top to bottom the counties, other 2

than total population and voter registration? 3

No, sir, I did not.  Again, in the elections 4 A

field, voter registration and total population are 5

basically the two major indices which we use to lump 6

voters into different boxes.  That's why those looked 7

appealing to me. 8

And did you examine whether any other states 9 Q

rotate on a county-by-county basis? 10

In terms of partisan races?  11 A

Yes.  12 Q

I did do some examination of ballot rotation 13 A

styles.  I could not find one that was limited to 14

simply the partisan candidates in partisan races. 15

So when you examined other states, you 16 Q

couldn't find one that matches what the plaintiffs are 17

asking for here for the 2018 election? 18

That's correct. 19 A

Did you consult with any other experts on a 20 Q

county-by-county rotation? 21

No, sir, I didn't, except with Thomas James, 22 A

who is -- runs the tech side of Leon County Supervisor 23

of Elections office, to inquire as to whether or not 24

the capability of the software could allow this. 25
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Whether the software would allow a 1 Q

county-by-county or precinct-by-precinct rotation? 2

County by county. 3 A

To follow up on that.  In paragraph 8 of your 4 Q

supplemental declaration, it says, "Thus, it is my 5

recommendation, based on my extensive elections 6

experience, my review of the declarations and 7

affidavits submitted on July 13th, the deposition 8

transcript of Mr. Lux, my further investigation of the 9

software currently used by Florida SOEs," and then you 10

go on to say what the best way is.11

Why wasn't Thomas listed in that list? 12

Well, why did I need to list his name?  I 13 A

mentioned that I sought information. 14

Well, I mean, you list the various sources you 15 Q

consulted.  And one of those sources was Thomas James.  16

And you did not list him; is that correct?  17

MR. WERMUTH:  Objection to form.  You're kind 18

of misleading the witness.  He says in his 19

affidavit, "and my further investigation."  He 20

already described previously his further 21

investigation was to go talk to Mr. James.  22

THE WITNESS:  As well as reading the article 23

from the New York Law Review. 24

BY MR. GORDON:25
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Was -- what New York Law Review article?  What 1 Q

is the title of the article? 2

As I have previously mentioned, I believe the 3 A

title was "Election By Lottery:  Ballot Order, Equal 4

Protection, and the Irrational Voter," by Laura 5

Miller, who is a Ph.D. candidate writing for the New 6

York University School of Law.7

Okay.  In paragraph 8, nowhere in paragraph 8 8 Q

do you mention Mr. Thomas James' name; is that 9

correct? 10

Correct. 11 A

Did you consult with Dr. Krosnick on the 12 Q

county-by-county rotation? 13

No. 14 A

And other than the Law Review article you just 15 Q

mentioned, did you consult any other academic or 16

literature on a county-by-county rotation? 17

No. 18 A

MR. GORDON:  All right.  Could I have a 19

five-minute recess?  I want to consult a few things 20

and then see if we can finish this up.  21

MR. PERKO:  Okay.  22

THE WITNESS:  Okay with me.  23

       (In recess from 11:27 to 11:32 a.m.)24

MR. GORDON:  All right.  Defendant-intervenors 25
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are all finished.  1

MR. PERKO:  Okay.  2

MR. WERMUTH:  I have a couple of follow-up 3

questions.  4

CROSS EXAMINATION 5

BY MR. WERMUTH:6

Mr. Sancho, have you done substantial research 7 Q

recently about the ballot order effect? 8

I would not say substantial research. 9 A

Are you an expert in the ballot order effect? 10 Q

I'm aware there is a ballot order effect.  11 A

I've never tried to test it or do any independent 12

evaluation of that. 13

You mention only one article on the ballot 14 Q

order issue.  Is that the only article you've reviewed 15

recently? 16

Well, I looked at some newspaper articles 17 A

generally, but they weren't -- they weren't very 18

specific to what I was looking for.  I was kind of 19

looking for some theoretical work, which is why I 20

ended up basically looking at Ms. Miller's stuff. 21

But, no, I haven't done extensive work in that 22

area. 23

Are you aware of any other state besides 24 Q

Florida that uses the ballot order style statute that 25
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Florida has? 1

No, I'm not.  2 A

MR. WERMUTH:  Okay.  That's all the questions 3

I have.  4

MR. PERKO:  Okay.  5

MR. FUGETT:  We're done.  Will he read?  6

MR. WERMUTH:  Yeah.  7

(The deposition was concluded at 11:35 a.m.)8
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4
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       I, the undersigned authority, certify that said 6

designated witness personally appeared before me and was 

duly sworn.7

8

       WITNESS my hand and official seal this      day 

of July, 2018.9
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                     Notary Public, State of Florida13
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CERTIFICATE OF REPORTER1

STATE OF FLORIDA     )2

COUNTY OF LEON       )

3

   I, SARAH B. GILROY, Registered Professional Reporter, 4

and Notary Public, do hereby certify that the foregoing 5

proceedings were taken before me at the time and place 6

therein designated; that a review of the transcript was 7

requested, and that the foregoing pages numbered 1 8

through 85 are a true and correct record of the 9

aforesaid proceedings.10

11

   I further certify that I am not a relative, employee, 12

attorney or counsel of any parties, nor am I a relative 13

or employee of any of the parties' attorney or counsel 14

connected with the action, nor am I financially 15

interested in the action.16

   DATED this       day of July, 2018.17
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              ACCURATE STENOTYPE REPORTERS

2894-A Remington Green Lane

Tallahassee, Florida 32308

850-878-2221

July 23, 2018

Ion Sancho

c/o Frederick S. Wermuth, Esquire

    fwermuth@kbzwlaw.com

re:  July 23, 2016, deposition of Ion Sancho 

Dear Mr. Wermuth:

I've included an errata sheet as the previous page of 

this attachment.  The witness should make changes on the 

errata sheet.  Let me know if you have questions.  

Thanks for your help in this matter. 

It is suggested that the review of this transcript be 

completed within 30 days of your receipt of this 

letter, as considered reasonable under applicable 

rules; however, there is no Florida Statute to this 

regard.

The original of this transcript has been forwarded to 

the ordering party, and your errata, once received, 

will be forwarded to all ordering parties for 

inclusion in the transcript.

  

Sincerely yours,

SARAH B. GILROY, Court Reporter

cc: Gary Perko, Esquire

    Shawn Sheehy, Esquire 

Waiver:

I,                     , hereby waive the reading and 

signing of my deposition transcript.
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