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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

NANCY CAROLA JACOBSON,
TERENCE FLEMING, SUSAN
BOTTCHER, PRIORITIES USA, DNC
SERVICES CORPORATION /
DEMOCRATIC NATIONAL
COMMITTEE, DSCC a/k/a
DEMOCRATIC SENATORIAL
CAMPAIGN COMMITTEE, DCCC a/k/a
DEMOCRATIC CONGRESSIONAL
CAMPAIGN COMMITTEE,
DEMOCRATIC GOVERNORS
ASSOCIATION, and DEMOCRATIC
LEGISLATIVE CAMPAIGN
COMMITTEE,

Plaintiffs,
V.

KENNETH DETZNER, in his official
capacity as the Florida Secretary of State,

Defendant.

Case No. 4:18-cv-00262-MW-CAS

DECLARATION OF MARK EARLEY

I, Mark Earley, according to 28 U.S.C. § 1746, hereby state:

1. My name is Mark Earley. I am over 18 years of age, am competent to
testify, and declare the following facts based on my own personal knowledge.

2. I have worked in the Leon County, Florida elections office for two
periods of time, most recently since June 2008, and previously from September

1986 through November 2001. I currently serve as the Supervisor of Elections for
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Leon County Florida. I have served in this role for since January 2017. Previously,
I served as Voting Systems Manager/Technician/Custodian, in which roles I was
responsible for all election, ballot, and voting machine programming and testing.

3. I also currently serve as Treasurer of the Florida State Association of
Supervisors of Elections (FSASE), a professional membership organization
representing the Supervisors of Elections of Florida’s 67 counties. Our goal is to
support fair, honest and accurate elections in the state of Florida. I also serve as the
chairman of the association’s Cybersecurity Committee.

4. From January 2002 until June 2008, I worked for a vote tabulation
vendor known variously as Diebold Election Systems and Premier Election
Systems. My position there was Senior Accounts Manager, where 1 supported
customers in Florida, Virginia, Ohio, Tennessee, California, Arizona, Georgia,
Alaska, Texas, and Michigan.

5. In my roles as Voting Systems Manager for Leon County and Senior
Accounts Manager with Diebold/Premier, I supported installations of new voting
systems in local election offices in Florida, Ohio, and Virginia; managed state level
certifications of new voting systems in Florida; assisted with state system
certifications in Virginia; trained state election officials in the use of Elections
Management Systems in Alaska; trained local election officials in the use of

Election Management systems in roughly half of the counties in Florida and in
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many counties in other states; and supported many jurisdictions across Florida and
the United States with the programming, testing, troubleshooting, and conduct of
elections. I also was the lead design consultant in partnership with a vendor for
Florida’s only approved automated independent post-election audit system, a
system that is being used to audit elections in six counties in Florida and statewide
elections in at least one other state; and served in the same capacity for the design
of an election asset management and chain of custody software package that is
currently used in a number of counties in Florida, in states and provinces in the
United States and Canada, and which is now being implemented across Australia.

6. As I understand it, the question before me is this: would it be
technically feasible for county election offices to implement a candidate rotation
schema that alternates, from precinct to precinct, the first and second candidate
positions within contests between the Republican and Democrat candidates? The
rotation would not affect other candidate positions within the contests. The
candidate rotation would be implemented and determine candidate positions on
ballots for the upcoming November 6, 2018 General Election.

7. My short and unequivocal answer is no, it is not feasible to put this or
any other candidate rotation plan into effect for this election cycle. Given my
experience working with voting system vendors, working closely in the design and

testing of many software systems integral to elections, and managing voting
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systems through long, detailed, and rigorous state certification processes, and in
the best case scenarios as detailed below, I can confidently state that it would be
difficult to implement such a plan for even the 2020 elections if we started now.

8. The most important and critical impediment to implementing such a
plan lies within the Election Management Systems themselves. Every aspect of
ballot layout and design is controlled by these computerized systems, in
compliance with state law and as certified through our rigorous state testing
process conducted by the Bureau of Voting System Certification. Software at the
heart of these systems is the core component of a completely integrated and
interdependent tabulation system in each county, and forms the basis for each
county’s ballot design process. Candidate order within contests is a very tightly

controlled factor in ballot design within these systems. The actual layout of each

ballot style within a precinct is determined by the software, and cannot be altered

independently from one precinct to the next, unless it is through the use of tested

and certified rotation algorithms that have been carefully tested by the Florida

Bureau of Voting System Certification to comport with state statute. The reason for

this is fundamental to maintaining the integrity of ballot tabulation.
9. Voting machines do not look at printed names on paper ballots. The
machines read printed codes (similar to barcodes) usually located at the bottom of

paper ballots, which tell the machines where to look on the paper for voter marks.
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For these marks to be properly detected and assigned to the intended candidate,
they must be made within a virtual grid system that overlays the paper. For human
use, and human use only, ballots also have printed on them human readable titles,
contest information, instructions, and candidate names aligned carefully with
printed ovals or other indicators to aid voters in making a mark on the paper in the
correct grid location for a specific candidate. As a ballot is scanned by a voting
machine, these human made marks (filled ovals or completed arrows) are detected
and interpreted by the voting machine as a vote for a specific candidate in a
specific contest. If the human readable text elements are not aligned properly, or a
candidate name is printed adjacent to the wrong voting location as expected by the
voting machine, the human voter will make a mark for a candidate based on the
printed text, but the voting machine will assign the vote based on the ballot coding
and virtual grid system, regardless of what the printed text states. These types of
errors are, in my experience, how the majority of ballot tabulation errors can and
do occur. Thus, candidate order within a contest, either county-wide or varying
from precinct to precinct, must be established through the automated layout
processes encoded into the Election Management Software, and certified in
accordance with state law.

10. Florida currently has 17 certified Election Management System

configurations. Counties are free to choose any one of these 17 certified system
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configurations for use. These 17 certified configurations are maintained by two
vendors, and comprise 5 software families. At a minimum, each of these software
families has its own set of algorithms governing established candidate rotation
models. Importantly, none of these rotation models have been reviewed or tested
by the Florida Bureau of Voting System Certification. To my knowledge, none of
the rotation models currently coded into any of the various software families would
accomplish the rotation plan outlined in the lawsuit and detailed above.

11. In a best case scenario, if there is a rotation model encoded in the
various systems that might accomplish the model sought by the lawsuit, or if a
different plan was adopted that was already encoded within the existing certified
software families, it would need to have a test plan written up for each software
family, and possibly each certification configuration in use, and then testing would
need to be scheduled, likely with vendor support and participation. This would
include election programming for each system, ballots to be printed, voting
machines to be brought in, programmed and tested, and mass ballot counts to be
conducted. Then the results would have to be reviewed carefully to verify that
votes were tabulated as expected, and that each certified system performed in the
same manner across the system certification spectrum. Likely some of the older
system certifications would not perform the same as some of the newer versions,

and it is quite possible that one or more counties would need to upgrade their
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voting systems to a system that has the proper candidate rotation model. At best
under this scenario, I would not realistically expect to have all currently certified
systems tested and approved before the Fall 2020 election cycle. And even then, 1
would question the wisdom of attempting such a rapid transition.

12. If no Election Management System has a rotation schema that
comports with a plan adopted by the court or state law, then new software would
have to be designed, coded, tested, certified, and deployed. This gets to be a very
expensive proposition, and would likely take at least 5 years to result in a system
that could be deployed in the field.

13. None of the comments made thus far begin to tackle the issues of
redesigning staff and voter training, ballot allocation procedures, ballot ordering
procedures, audit procedures, etc that would go hand in hand with a change to
candidate rotation. But compared to the system design and certification concerns,
and the likely need for some counties to purchase new systems, these concerns are
relatively minor.

14. Thus, I state and affirm that implementing candidate rotation on a
precinct by precinct basis within counties is not only unwise, but impossible to

achieve in time for the November 6, 2018 General Election.

I say nothing further.
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On July 20, 2018, pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury

that the foregoing is true and correct:

.

Mark S. Earley




