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UNI TED STATES DI STRICT COURT | 1 I NDE X
NORTHERN DI STRICT OF FLORI DA
TALLAHASSEE DI VI SI ON 2 WTNESS PAGE NO.
3 PAUL LUX
NANCY CARCLA JACOBSON, TERENCE Direct Exami nation by M. Wernuth 4
FLEM NG, SUSAN BOTTCHER, 4
E(R}IQQQIOQX!I'F%\VUSD'EN&WRATI‘S(E:RVI CES 5 I NDEX OF EXHI BI TS
NATI ONAL COW TTEE, DSCC a/k/a (Exhi bits attached hereto.)
BENPAI GI-I\-II go%NgEEI Abccc a/kla 6 NUMBER DESCRI PT| ON
DEMOCRATI C_CONGRESSI ONAL 7 1 Decl aration of Paul Lux 6
CAMPAI GN COW TTEE, 2 Ckal oosa _sanple ballot, 11-8-16 86
DEMOCRATI C GOVERNORS 8 3 Pol I'ing Pl ace Procedures Manual 105
ASSOCI ATI ON, _and DEMOCRATI C 4 2017-18 Voter's Qui de 145
LEG SLATI VE' CAMPAI GN COWM TTEE, 9
Plaintiffs, 10 CERTI FI CATE OF QATH 166
CERTI FI CATE OF REPORTER 167
vs. CASE NO  4:18-cv-262-Mv |11 ERRATA SHEET 168
o o READ AND SI GN LETTER 169
KENNETH DETZNER, in his official 12
capacity as the Florida Secretary
of State 13
Def endant . 14
and 15
NATI ONAL REPUBLI CAN SENATE
COWM TTEE and REPUBLI CAN 16
GOVERNORS ASSOCI ATI ON, 17
Def endant - | nt ervenors. 18
THE DEPOSI TI ON OF: PAUL LUX 19
AT THE | NSTANCE OF: The Plaintiffs 20
DATE: July 18, 2018 21
TI ME: Commenced at 3:02 p.m
Terminated at 6:50 p.m |22
PLACE: Law OFfices 23
119 South Monroe Street
Tal | ahassee, Florida |24
REPORTED BY: SARAH B. G LROY, RPR, CRR, CBC 25
Page 2 Page 4
1 APPEARANCES: . .
) 1 Thefollowing deposition of PAUL LUX was taken on oral
5 REPRESENTING THE PLAINTIFES 2 examination, pursuant to notice, for purposes of
4 f wer mut h@bzw o com o 3 discovery, and for use as evidence, and for other uses
c ITZ eoh“’n‘(?erA'@(%EHNg\',Ev_R'COESQJ' RE 4 and purposes as may be permitted by the applicable and
B st BIKECG  eap nder & Viermith 5 governing rules. Reading and signing is not waived.
6 Ol ando, Florida 32801 6 * *x  *
7 and 7 THE COURT REPORTER: Do you solemnly swear or
8 e B2 Er i oo e Eom ¢! ephonic 8  affirm the testimony you are about to give in
9 Perkins Coi : .
700 Thirteenth Street, NW Suite 600 9 thiscause will be the truth so help you God?
10 Washington, D.C. 2005 10 THE WITNESS: | do.
11
REPRESENTI NG THE DEFENDANT: 11 Thereupon,
12 m%l? oi JAZI'L, ESQUI RE 12 PAUL LUX
azl Sl aw. com . . . .
13 %Efkg@ggﬁg% LESQUIRE - Tel ephoni ¢ 13 the witness herein, having been first duly sworn, was
14 E?Bpisgﬁth een & Sams < lite 300 14 examined and testified as follows:
15 Tal | ahassee, Florida 32301 15 DIRECT EXAMINATION
16 and 16 BY MR. WERMUTH:
17 DAVID A FUGEIT, ESQURE 17 Q Hédlo, sir. My nameis Fritz Wermuth. 1'd
18 Flor | da Department of State. . 18 liketo introduce myself and ask you your name.
500 South Bronough Street, Suite 100
19 Tal | ahassee, Florida 32399 19 A | am Paul Lux.
20 20 Q Hi, Paul. Haveyou had your deposition taken
REPRESENTI NG THE | NTERVENOR- DEFENDANTS: o
21 SHAW SHEEHY, 'ESQURE - Tel ephoni ¢ 21 before?
sshee \" . law H
22 JASON ORE{-H@INS_KE(, | ESQUIRE - Tel ephoni ¢ 22 A Alongtimeago, yes.
orcni ns \ . law H HH H
23 Hol't zmn - Vogel ’D;;psefi ak. Tor ehi nsky 23 Q Allright. Areyou familiar with the process,
r I 1ve, uli te H
24 Warrenton, Virginia 20186 24 1n genera_l?
25 25 A | think so.
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1 Q Okay. Soyou know that the court reporter has | 1 this proceeding?
2 to hear verbal answers, not shakes of the head or 2 A Correct.
3 waving the hands or anything. And if -- and if I'm 3 Q Tojumpinand kind of get to the point of why
4 not speaking loud enough, let me know. | will -- 1 4 you submitted this declaration, | see at paragraph 5,
5 will raise my voiceif you need meto. 5 you state: "My understanding is that the plaintiffs
6 A Sure 6 inthiscase seek to overturn the statute imposed of
7 Q And]| guesswith that, | imagine you 7 precinct-by-precinct, rotating system of ballot
8 understand the importance of taking an oath and 8 ordering."
9 speaking under -- speaking truthfully in depositions | 9 Isthat correct?
10 asif youwerein court; isthat correct? 10 A Correct. Yes.
11 A Absolutely. 11  Q Sowhat do you think iswrong with that?
12 Q Allright. Sowhenwasthelasttimeyouwere |12 A Itisn't so much theprocessitself asit is
13 deposed? 13 thefact that implementingit in the middle of an
14 A It would have been asthe assistant supervisor |14 election cycle produces a number of issuesregarding
15 of electionsback in 2004, 2005. It wasalawsuit |15 everything from internal scheduling with the elections
16 involving dismissal of a county commissioner for |16 supervisor, thetesting, the potential for using
17 falsifying voter registration documentation, otherwise |17 softwarein a manner in which it was never tested or
18 lying under oath about a number of things. 18 certified in the state of Florida, not to mention
19 Q Okay. And didyou testify at trial on that 19 voter education, poll worker education, and all of
20 case? 20 thiswhich truly cannot betouched or done whilewe
21 A | did. 21 arecurrently going through the primary election,
22 Q Andwhat was the result of that case? 22 which we have already, of cour se, produced ballots
23 A Hewasremoved from office, and although |23 for.
24 adjudication was withheld, thus allowing him to, years |24 So, you know, we literally cannot monkey
25 later, oddly enough, run against mefor supervisor of |25 around with the election management system whilewe're
Page 6 Page 8
1 elections, but ... 1 inthemiddle of an election, which doesn't give usa
2 Q Andhaveyou -- isthat theonly timeyouwere | 2 lot of time. Attheend of the August primary, we
3 ever -- you ever testified in a deposition before? 3 haveuntil September 4th to certify the election. The
4 A Correct. 4 state hasuntil September 9th to certify the election.
5 Q Allright. Andyou'vetestified in front of 5 Even the gubernatorial candidates have until
6 thelegidature; isthat correct? 6 September 9th to provide running matesto the state,
7 A | haveon numerousoccasions. Never infront | 7 which means, as supervisors, we arelikely to not see
8 of thelegidature proper, but certainly in front of a | 8 theballot certification of who thefinal namesareto
9 bunch of legislative committees and subcommittees. | 9 go on the ballot until the 10th.
10 Q Isthat testimony under oath? 10 By federal law, we have until September 22nd
11 A Not usually. 11 to get ballotsout the door to -- to absent military
12 Q Do you recal giving the testimony you gave 12 and overseas citizens, which does not give usmore
13 under oath? 13 than 12 daysto try and implement something completely
14 A Not off thetop of my head, no. 14 foreign to the way we have been operating herein the
15 Q Okay. I'dliketo show you what's been -- 15 stateof Florida, certainly sincel cametothe
16 what's going to be marked as Exhibit 1, whichisyour |16 €lections officein 1999.
17 declaration. 17 Q Soiswhat you're saying, if this had come up
18 (Exhibit No. 1 wasidentified for the record.) 18 two years ago, you could certainly implement this, no
19 MR. WERMUTH: Copies for everyone. 19 problem --
20 BY MR.WERMUTH: 20 A | might have still disagreed with the concept
21 Q Andwhen was this executed? 21 of doingit, asageneral rule. But at the sametime,
22 A Friday the 13th of July, 2018. 22 given plenty of timeto implement it outside of --
23 Q Sodo you recognize this declaration? 23 outside of a very condensed election schedule, and
24 A Yes. 24 given theample amount of timeto educate the voting
25 Q Thisisyour declaration that you submittedin |25 public, because that's probably the biggest challenge,
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it would certainly be something that's doable.

Q Okay. Isthere anything else that you see
that's wrong with it? You said you kind of have some
misgivings about certain aspects of it, even if you
had a bunch of time to -- to implement this process.

What else iswrong with it, in your opinion?

A I'vejust never particularly agreed with
ballot rotation. You can say the current processwe
haveisnot fair, and that's your opinion, and | will
agreethat it may not befair tothe peoplewho are
in -- getting their stuff put in second place. But is
it any more or lessfair to switch tothe-- to the
system that the plaintiffs have asked for in this
case, totheLibertarian Party, thereform party
candidate, or people with no party affiliation.

Now, of cour se, California does a ballot
rotation wherethey actually rotate all of the
candidates within a -- you know, within one ballot
stylein oneprecinct. Every candidate hasan
opportunity to be on the top of thelist, and | would
arguethat would be morefair. It would be also more
problematic to implement and harder to educate the
voting public on, but ...

Q Sohow is--what isyour understanding of
plaintiffs ballot rotation?
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changesto the election -- actual election tabulators
themselves, stuff that's beyond meto know all theins
and outs of what may be required, because| don't
know -- because we've never used thissystem in
Florida before -- what the capabilities of our current
system areto even implement it.

Q Let'scover alittle bit of your background.

S0 please state what your current position is.

A | am the supervisor of electionsin Okaloosa
County.

Q Andyou've beenin that position how long?

A | waselected in the primary in 2008 and took
officein 20009.

Q What was your first involvement in election
administration?

A | washired asthelT -- asthel T person by
my predecessor in January of 1999. My first real job,
in addition to running theinitial municipal elections
that we normally havein odd-numbered years, was
helping guide our county by working closely with the
Bureau of Voting Systems Certification on the Y 2K
certification for our -- for our then current election
management system and tabulators.

Q Thiswasright out of the gate. Y ou know, you
comeinin 1999 --
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A Wadll, the-- they simply call it
precinct-by-precinct rotation, which means at some
point, whether you -- whether the precincts are odd or
even, Republican or Democr at goesfirst, and they've
only asked for themajor party to bein consideration.

So, likel say, | mean, you -- you can say
that'sfair tothe major parties, but, you know, the
next lawsuit comes from the Libertarian Party who
doesn't get a chanceto befirgt.

Q Butingeneral, you think you could implement
what the plaintiffs are -- are requesting as relief in
this case, if you had ayear?

A My biggest concern isthefact that you are
asking software -- | don't even know if our software
is capable of doing what they are asking, which means,
if the softwar e vendor s, whether they be ES& S or
Dominion, or whoever isrunning the codethat is
behind Sequoia -- | think Dominion still ownsthat --
I mean, you have two certified voting system vendors
in the state of Florida, and | don't know what
capabilitiestheir software currently have to be able
to implement thisrotation without bringing in new
softwar e, which must be tested.

Florida hasa very stringent softwar e and
hardwaretesting policy. It may requirefirmware

© 00N O WNP

NNMNNRNNNRRRRRRRRRR
O DN WNROOOWNO®ONWNEPRO

Page 12

Baptism by fire.

-- and then you --

Welcometo the club.

Y2K. Okay.

So how long did you hold the position as the
IT person?

A | wasthelT person for five yearsbefore
being promoted internally to bethe assistant
supervisor of elections, where| served for another
fiveyears.

Q Okay. So arethose the only three positions
that you had, IT person -- or IT deputy, assistant --

A Weéll, therewas -- there was a one-year hiatus
while |l wasrunning for office dueto the opinion from
the office of special counsd and the bureau of the
Hatch Act Division at the Department of Justice where
| wasrequired toresign, but they allowed meto be
rehired asatemporary employee. So my titleat that
time was assistant to the supervisor of elections.

So | was an actual temporary employee for
bookkeeping and official record purposes while | was
running for office.

Q Okay. What specific responsibilities did you
have in each election administration job that you've
had?

O >Xr0 >
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A Sowhether | wasthelT person or whilel was
the assistant supervisor, although we had another IT
person that camein by 2006, | was still -- it was
still my primary job function to not only know how to
usethe election management system, how to do ballot
layout and design, how to use the election management
system, how to program the tabulators, how to test all
of these thingsfor the end-to-end testing required,
how to conduct thelogic and accuracy testing, how to
test the ballot styles against all of the different
machinesto ensure that the machinesthat were
supposed to read certain ballot stylesdid and that
they rejected ballot stylesthey were not supposed to
read, for every single election, federal, state,
local, for the duration of basically the better part
of ten years.

Q So--sol guesshow did your roles change, if
you needed -- if | understand it correctly, you're
saying that you basically had to know everything when
you were working asthe IT guy.

How did you -- how did your job roles change
as you transitioned to, | guess the assistant?

A Wadll, so although hewas new, you don't let --
for something thisimportant, you don't let the new
guy fly solo. Sol waseither over hisshoulder or
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organization.

Infact, | remember quite vividly being asked
by my then boss, or now -- prior to becoming my boss,
during my interview for the I T position, | was asked
how | would feel about doing that type of work asthe
IT person. And my answer remains: | would feel
foolish if | worked in an elections office and |
couldn't help somebody who camein do the most
rudimentary things anyonein the office should be able
to do, which is help somebody fill out a voter
registration form.

Q Wereyou involved in training election
workers?

A Absolutely. Asthe guy who programmed the
equipment, | had to train the election workers not
only in how to best set it up, what error messages to
be on the lookout for, how to respond to those error
messages, | had to createtraining aidsto that end.

| had totrain them on things not to do, like
if it came up and said, isit okay to format the
memory card -- sometimesit just needed to be reset.
And if you hit yes, and you reformatted the memory
card, then you just erased the memory card we were
going to be using on election day.

Sotherewasalot of -- alot of hands-on
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hands on the keyboard myself, attending the same
training classes that we sent him to to make surethat
he had no questions about how we had to construct the
database for each €lection, how we had to construct
the precinct and district liststhat areinside of
that database, all the way up to the million and one
gotchaswaiting for you in the election management
world trying to lay out and design ballots and test
the equipment.

Q Wereyou -- were you involved in voter
education?

A When | wasthelT person, not as much,
although | was frequently sent out with the person who
did voter outreach, whether it bein the high schools
or whether it be participating in voter registration
activities.

But in our office at that time, it was all
handson deck. So, for example, in the-- in the 2004
election where we had lines and lines of people that
were standing in lineto vote early, | would take a
clipboard and go out and conduct voter registration,
made sure people had their addresses changed and
updated beforethey got to the head of theline rather
than slowing the line down, which is something all of
usdid. It didn't matter whereyou werein the
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training of poll workers, yes.

Q Haveyou been an election administrator in any
other county?

A No.

Q How many people arein your office, or |
guess, when you started, how many people were in the
supervisor of elections office in Okal oosa County?

A Our numbershave fluctuated, of cour se, as our
population hasgrown. | don't havethe number to the
top of my head. | know our numbersused to be well
below 100,000 registered voters.

Q Oh, no. | meant people who actually work in
your office.

A Oh, I'm -- but | was going to say, when |
started, we had less than 100,000 registered voters,
and we probably had maybe 10 or 12 employees. At the
height of things, we were up to 16 to 18 employees
full-time or part-time, and now we're around the 14
mark aswe'verealized efficiencies and combined
certain job things.

Q So how many precincts are in Okaloosa County?

A 52

Q And how are they designated? How are they
numbered? Arethey numbered or lettered?

A 1through 52.
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1 Q Okay. And how do the precincts vary in the 1 Wewerepushed all theway back into a single

2 number of registered voters? 2 congressional district; whereas, prior to that we had

3 A Thesmallest of them haslessthan 250, the 3 two of them.

4 largest morethan 6,000. 4 Q Arethereany special purpose precinctsfor a

5 Q Andwhat accountsfor that rangein the 5 certain type of ballot, for instance?

6 precinct? 6 A I'mnotsurel understand your question.

7 MR. SHEEHY:: Object to the form. 7 Q Likefor absentee ballots or for UOCAVA

8 THE REPORTER: Who was that, please? 8 ballots?

9 MR. SHEEHY: Shawn Sheehy on behalf of the | 9 A Sothereisa special -- | guesswhat you may
10  intervenor-defendants. 10 bereferring towould be what we call our " car e of
11 BY MR.WERMUTH: 11 courthouse precinct,” which for usis 11A, which is
12 Q Do you know why there'sthat variationinthe |12 theprecinct wherethe majority of absent voterswho
13 population of these precinctsin your district? 13 do not own property and do not otherwise havetiesto
14 A Waeéll, asthe person whoredrew the precinct |14 aphysical addressare entitled to usethe-- our
15 boundariesin 2013, | can tell you that thesmallest |15 office address, which, because we used to bein the
16 of them isabuildingthat isan assisted-living 16 courthouse, we have sSimply remained as the courthouse.
17 facility, and we made it itsown precinct so that the |17 | don't -- | wouldn't say that thereisa
18 residentswould not haveto leaveto go vote, and that |18 special ballot stylefor them. The only thing they
19 accountsfor the smallest one. 19 areforbidden from receiving by state and federal law
20 Thelargest one encompasses an area that has |20 aremunicipal races. Even though the courthouse
21 very few buildingsthat may serve asa polling 21 itself islocated within Crestview, the precinct split
22 location. We have thought multipletimesover the |22 11A hasall of the-- they're entitled to all the
23 yearsabout breakingit into smaller pieces, but there |23 racesin all thejurisdictions except for City of
24 simply does not exist another building to accommodate |24 Crestview.

25 making two precinctsout of it, and rather than split |25 And | have approximately 3,000 votersthat
Page 18 Page 20

1 itintotwo and combiningit to the same polling 1 livein that courthouse, which are actually homeless,

2 location, we simply leaveit asonelarge polling 2 becausethe courthouseisunder construction.

3 place. 3  Q Soyou mentioned what the voter registration

4 Q Okay. Iseach of the precincts a separate 4 inyour county was back when you were the I T person.

5 geographic territory? 5 What's your current voter registration in

6 A No. 6 Okaloosa?

7 Q Soyou haveoverlap? 7 A Just short of 133,000.

8 A | havealot of overlap. 8 Q What percentage of those registered voters are

9 Q Doyou haveany -- what accounts for this 9 uniformed and overseas voters?

10 overlap? 10 A Nearly one-fifth.

11 A So, for example, in the north end of the 11  Q Whenyousay "UOCAVA," isn't that areference
12 county, around the city of Crestview, which isthe |12 to the Uniformed and Overseas Citizens Absentee Voting
13 county seat, we have 15 independent firedistricts. |13 Act?

14 And surrounding the unincorporated area of thecity |14 A Thatiscorrect. Sothat appliesto any

15 fire protection isprovided by the North Okaloosa Fire |15 person whois-- whoisa-- who wear s the uniform who
16 Digtrict. Insidethecity of Crestview, of course, |16 isabsent from thejurisdiction, whether they be
17 it'sprovided by the City of Crestview. 17 absent by living, you know, in atent in Afghanistan,
18 Those aretwo independent taxing authorities, |18 or whether they are absent by living on the beach in
19 and so every precinct in Crestview isdivided partly |19 Panama City, if they are my voter, and they wear the
20 inthecity and partly in the county. | have 20 uniform, and they are absent from my jurisdiction,
21 geographic splits-- not geographic splits, but splits |21 they are covered under the Uniformed and Over seas
22 along house district lines, splits along senate 22 Citizens Absentee Voting Act.

23 district lines, you nameit. 23 Q And arethose citizens -- are those UOCAV A
24 Theonly thing I'm not split by currently is |24 votersmostly in Eglin Air Force Base?

25 congressional districts, duetoredistrictingin 2012. |25 A Waell, Eglin Air Force Baseisthelargest Air
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1 Forcebaseintheworld. It'sactually comprised of | 1 just dependson -- just dependson theraceson the
2 threepieces. Eglin Air ForceBaseproper; Hurlburt | 2 ballot that aredriving what people come out and vote,
3 Fidd, which has a separate command; Duke Field, which | 3 but typically somewherein the 50 to 60 percent range.
4 ismainly areservesite, but also hometo the 7th 4 Q Soat60 percent, if you have 130,000 voters,
5 Special Forces Group, the Army Ranger Camp, and the | 5 you'relooking at, | guess, I'm not -- I'm alawyer
6 Navy Explosive Ordinance Disposal School, aswell asa | 6 because| don't know math, but --
7 Coast Guard station. Soweliterally haverepresented | 7 A And | don't do math in my head, because |
8 thereall five service branches. 8 don't liketo giveinaccurate numbers.
9 Q Soisitfair to assume that a substantial 9 Q Okay. Sothat's probably like 55,000; right?
10 portion of the people that vote UOCAVA balotsare |10 Or roughly 60,0007
11 located inthat -- isit just one precinct that covers 11 A Itwould beover 60, if it's 60 percent of
12 thisEglin Air Force Base, or isit -- are there 12 130.
13 multiple precincts? 13 Q Okay. So, yeah, it would be. Of course.
14 A Weéll, most of Eglin Air Force Baseisempty |14 120,000.
15 placestodrop test bombson. So, | mean, therearea |15 So how many voting sites where you have -- how
16 number of precincts-- Eglin hasitsown precinct, |16 many early voting siteswill you have in the 2018
17 which is23, for the peoplewho live on Eglin Air |17 €election?
18 ForceBase. But the peoplewho livein the 18 A Five
19 dormitoriesareactually in precinct 15, becausethat |19 Q Okay. So would you characterize your county
20 part of the baseistechnically within the city limits |20 aslike arelatively small county, by Florida
21 of thetown of Valparaiso. 21 standards?
22 But then absent memberswho don't havea (22 A | am almost exactly in the middle of therange
23 residence addressin the county arethe onesthat get |23 for what we consider a medium-size county. Maybejust
24 assigned to precinct 11. 24 totheplusside of the true mean of a medium-size
25 Q 11A, the courthouse? 25 county.
Page 22 Page 24
1 A Correct. 1 Q Soyourerightinthe middle --
2 Q Arethereregistered UOCAVA voters or 2 A Waeéll, wehavethem listed herein exhibit
3 individualswho get UOCAVA ballotsin every precinct | 3 whatever -- part of thisexhibit it isat the
4 in Okaloosa County? 4 beginning, whereit lists who all the small, medium,
5 A | can't confirm every precinct, but having 5 and large countiesareright here. So, | mean, there
6 just-- I still maintain the privilege of sendingout | 6 areway moresmall counties.
7 thee-mail ballotsto those who are ligible to 7 But like | said, with arange theway -- the
8 receivetheir ballotsby email. Havingjust last 8 way FSA, ashedetermined, it's 75,000 to 200,000;
9 week, Friday, finished the emailsfor over 1900 9 we'repretty closeto the middle.
10 e-mail ballots, | may not have hit all of those 10 MR. JAZIL: Would you mind just noting the
11 precincts-- in fact, I'm comfortable saying no, 11 page for the court reporter in the exhibit.
12 becausethat oneprecinct | mentioned that isthe |12 THE WITNESS: Thisisin the attachment -- is
13 assisted-living facility, | do not haveany current |13 thisattachment 2, | guess. That would be page 7,
14 uniformed or family memberswho are eligiblethat |14  whereit lists, a the bottom half of the page,
15 would, of course, beliving in that facility. 15  small counties, midsize counties, and large
16 So | never have anybody receive an e-mail 16  counties.
17 ballot from that location. So certainly noneof the |17 BY MR. WERMUTH:
18 UOCAVA voterswould be from precinct 48. 18 Q How do your voting systems match up to the
19 Q Possibly every other precinct? 19 rest of thefolksin -- or the rest of the supervisors
20 A But basically every other precinct, yes. 20 of electionsin Florida?
21 Q Whatisthe normal turnout in nonpresidential |21 A Again, in that same document, | would point
22 year eectionsin Okaloosa as a percentage of the 22 you tothevery end of it whereit doeslist who uses
23 registered voters? 23 what voting system, so you can kind of at least see
24 A Wetend, intheprimary, tobeinthe20to25 |24 whoisusingwhat vendor.
25 percent range. And inthegeneral election, it really |25 But as| mentioned, there are -- each vendor
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has multiple versions of different election management
systemsthat are still certified for usein Florida.

Wearecurrently an ES& S customer, fairly new. Prior
to that we were Dominion, slash, Premier, slash,

Diebold, slash, Global.

Q But with al those variations in technology,
you still have to meet the same basic standards;
correct?

A Precisaly, which iswherethevoting system
standardsfor Florida comein. They're based loosely
on the Voluntary Voting System Guidelinesthat were
created by the Technical Guideline Development
Committee, which isa subworking group of the Election
Assistance Commission.

They -- they have battled long and hard trying
to updatethe VVSG standards as a member of the
election assistance board -- Election Assistance
Commission's standardsboard. | am one of -- | am the
local representative from the state of Florida for the
EAC and chaired the VVSG review committee.

Weare-- they are still working on passing a
current version of the VV SG, so any voting system
standardsthat areout there currently are based
usually on the oldest standard, which | think date
back to 2004 to 2006.
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Q Okay. Soin Okaloosa County, isthe election
equipment that you use at early voting sites the same
equipment that you use at election day sites?

A Itisnow, yes, with our current system.

Q And how many voting machines do you have at
each voting site?

A One. Although we send a second one asa spare
tothe early voting sitesso that if there'sa
problem, they can continue operation.

Q Oh, so you have -- you have two machines at
each polling place, or you just have a spare that kind
of floats around?

A Wadll, now you specifically asked about early
voting sites ver sus --

Q Oh, | meant --

A Soat my precinctson election day, there's
only onetabulator aswell as one piece of ADA
accessible equipment. And then at each one of our
early voting siteswe send onetabulator to mainly be
used and a sparetabulator so that, should there be an
issue, becauseit'sa much longer -- it'snot a longer
day, but it'salonger period of timeto usethe
equipment, we just want spareson site so that they
can keep operating, just ssmply turn on a second
machineif need be.
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Q But al the various systems have to be able to
basically comply with Florida law; correct?

A Inorder to be certified, they haveto pass
the certification program that iswritten out.
Everyone who submits software for certification by the
Bureau of Voting Systems Certification, which ispart
of the Division of Elections. They put together a
test plan. They sit down and agreewhat isor isn't
testable out of the Florida standards, and then they
move forward from there with the actual test. At the
end of it, you either fix the problems, or your system
doesn't get certified.

And | did work, as| mentioned, with the
Bureau of Voting Systems Certification following being
part of the Y2K testing for our particular software.
Thethen director of that bureau asked frequently for
my assistance at other voting system certification
tests.

And my boss, as hisfriend, was very amenable
to loaning me out quite frequently to be part of those
testing teams. So | have worked with, inter mittently
over theyears, most of the various system vendors
that were certified at that time, Global, which became
Diebold later; ES& S; aswell as Sequoia Systems,
before they were acquired by other people.
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Q Soyou have about 100, | guess, 4 machines or
more in order to accommodate --

A | believe my number is 160, to include the
other sparesthat we keep in reservethat travel
around with troubleshooters on election day.

Q And dl of those machines are -- they meet the
criteria, the certifications required to be --

A | would benot allowed to purchase or use
them. On theacquisition report that | have to submit
to the Bureau of Voting Systems Certification upon
acquiring the voting equipment, | haveto specify the
firmwarelevelsused in thetabulators, aswell asthe
release levelsin the election management system as
part of that filing that'srequired by law.

If | file something that isnot certified in
the state of Florida, we will not be allowed to useit
to conduct elections.

Q So these machines are pretty valuable to you?

A Very much so.

Q Soyou keep careful track of the machines?

A (Nodding head up and down.) | do.

Q And each must be thoroughly tested to ensure
that all ballot styles are readable?

A That iscorrect.

Q Thereisgeneraly only one ballot style per
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1 precinct; correct? 1 that -- you're referencing the ballot order statute,

2 A Inageneral election, perhapscorrect. As 2 section 101.151, that "It provides that the candidate

3 I'vesaid, | havealot of splits. So, for example, 3 from the party that received the highest number of

4 thecoming general election -- well, let meusethe | 4 votesfor governor in the last election in which a

5 current primary. 5 governor was elected is placed first."

6 Soin aprimary election, thereare, of 6 S0 -- isthat a correct recitation of what you

7 course, ballot stylesbased on party affiliation. So | 7 said?

8 for thecurrent primary, therearecloseprimaryraces | 8 A Yes.

9 for both the Republican and Democratic Parties,as | 9 Q So -- so the ballot order statute contemplates
10 well asaballot stylefor peoplewith noparty or |10 possibly rotating the ballot order every four years;
11 minor party affiliation, so at least three per 11 correct?

12 precinct. 12 A I'msorry?

13 Wherel have splits, likein the city of 13 Q Theballot order statute, section 101.151,

14 Crestview, who havethreecharter referendain this |14 contemplates rotating the ballot order perhaps as

15 coming primary, thereare extra ballot stylesfor |15 often as every four years?

16 thoseprecinctsthat are split. They get six. 16 A Correct.

17 Fast forward to November 6th of thisyear, the |17 Q Soif aDemocrat is elected to governor this

18 county -- therewill beafiredistrict raceinthe |18 year, the ballot will -- the ballot order will change;

19 North Okaloosa Fire District that | mentioned 19 right?

20 surroundsthecity of Crestview. So although there (20 A Absolutely.

21 will not be a specific City of Crestview race, they |21 Q How would that change the order on your ballot

22 will get aballot stylewithout the North Okaloosa |22 system?

23 FireDistrict raceson it. Soin those precincts, 23 A Itwon't, because while you were doing the

24 therewill beat least two ballot styles. 24 ballot layout and design in the election management

25 Q Therewon't be more than one ballot order per |25 system, you sSimply make surethat the candidates are
Page 30 Page 32

1 precinct; will there? 1 placed in theorder in which they're going to appear

2 A Wadl, that would depend on how they would | 2 ontheballot based on that statute. And thereare

3 implement something likethat. |I'venever heard of a | 3 other factorsfor candidatesthat are -- that do not

4 precinct-by-precinct rotation for ballot rotation. | 4 belongtothe--tothemajor parties.

5 Theonly onel'm really familiar with isthe 5 So, for example, the other minor party

6 California moddl. 6 candidatesthat we seefor governor or for president

7 Q Soyou say inyour declaration in paragraph 3 7 that comefrom the Libertarian Party, the Constitution

8 that you're the president of the Florida State 8 Party, even the numbering or the order of people,

9 Association of the Supervisors of Elections; isthat 9 multiple people with no party affiliation, those
10 correct? 10 ordersaregiven to usasdetermined by the Division
11 A Correct. 11 of Elections based on whatever criteria they usefor
12 Q Andhow long have you been in that position? |12 those.

13 A For not quitetwo months. 13 Q Soyour current system in Okaloosa County is
14 Q Two months? Okay. And wereyou elected or |14 ready to change the ballot order --

15 appointed to that position? 15 A Itwould simply be a matter of assigning

16 A | waselected. 16 the-- 1 mean, when you're doing a ballot, you haveto
17 Q Wasit acontested election? 17 understand you're creating a database. And the
18 A Inour organization you run for -- thethree |18 database says, here'sraceone. What'sin race one?
19 officesthat areup for election are secretary, 19 | havefour candidatesin race one. Who's candidate
20 treasurer, and vice-president. Onceyou are 20 one? Candidate oneisJohn Smith. What party does he
21 vice-president, you become president-elect, and then a |21 belongto? | can just aseasily pull down and say he
22 year later from being president-elect, you become |22 belongsto the Democratic Party as| can say he
23 president. 23 belongsto the Republican Party.

24 Q Sol direct your attention to Exhibit 1, 24 Q $So getting back to where we started in this

25 paragraph 4, and the second sentence there, you say |25 deposition, talking about the criticism you have of
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1 the proposal that the plaintiffs have made, isit -- 1 candidate A inrace2. Theracefor candidate -- the
2 if I'm understanding you right, you're saying that 2 votesfor candidate B in race 1 were being assigned to
3 it'scompletely impractical to rotate the ballot order | 3 candidate B in race 2, all the way down, and then take
4 onaprecinct basis at this point, but you can rotate 4 that third raceand rall it back up tothefirst race.
5 it, according to the statute, the ballot order 5 Sointheir L&A testing, they never detected
6 statute? 6 thechange, and it wasn't until they started their
7 A Wadl, you havetounderstand that it'snota | 7 audit proceedingsthat they realized that there had
8 rotation; okay? Theway the system currently works, | 8 been a catastrophic failure of that system and that
9 oncel havelaid out theracefor governor, for 9 the paper ballotswere misrepresenting theresults
10 example, it doesnot change. | only doit once, and |10 when they wereread by thetabulator.
11 that once appliesto every ballot styleacrossevery |11 And truly that would be my concern with any
12 split wherethat race appearsin my county. 12 system that would require precincts to have completely
13 So | only doit once. So when you say 13 different ballot stylesfor aracethat issimilar. |
14 precinct 1'sballot hasto be different than 14 can't guaranteethat the voterswould read the ballot
15 precinct 2'sballot, I'm not sure how my softwareis |15 properly, which would lead to voter education issues
16 goingtodothat, becauseit'snever been tested, and |16 on too short of atimeto get voter education
17 it'snot certified todo that in Florida. 17 materialsready and out to the voters, aswell asthe
18 Q Okay. Now, I'm going to direct you to 18 potential, without knowing, having not tested the
19 paragraph 6 of your declaration, Exhibit 1 to this 19 database at all whether it will do thisor not, how
20 deposition. 20 that would actually function or what the potential
21 It states: "Based on my 20 years of elections 21 hazards may be.
22 experience, including 10 as a supervisor of elections, |22 But, | mean, that'smy biggest concern. And |
23 | believe changing Florida's ballot order system this |23 don't usetheterm " catastrophic failure" lightly.
24 closeto an election could lead to catastrophic 24 Imagine waking up November 7th to discover that
25 failures, far worse than the 2012 incident in Palm 25 everything that wereported on election night was
Page 34 Page 36
1 Beach County, where, due to the last-minute changes, | 1 completely false because of an error in the database
2 the printed paper ballots were not synced with the 2 dueto making changesto the software we did not have
3 central tabulation system, leading to amisreporting | 3 timeto fully implement, vet, or test.
4 of the election results.” 4 Q Do youknow which election results were
5 Is that your testimony today? 5 misreported in Palm Beach County?
6 A Correct. 6 A | spoketomy friend to makesurel had my
7 Q Please describe the failures you're talking 7 factsright about this, and | do not -- he did not
8 about in this paragraph. 8 remember the precise-- but it wasa municipal racein
9 A Sowhat happened in Palm Beach County wasthey | 9 one of their municipalities.
10 had to make alast-minute changeto their database. |10 Now the City of Palm -- Palm Beach County does
11 And so they had three municipal racesin that 11 multiple municipal racesthroughout theyear, so |
12 €lection, two candidatesin each race. 12 couldn't even tell you specifically which oneit was,
13 And because of the changethey madetothe |13 but | know it happened in the 2012 time frame.
14 database structure-- it wasnot detectableduring |14 Q You think it wasjust two village council
15 their logic and accuracy test, because at that time, |15 seatsin Wellington?
16 they simply assigned -- and I'm just pickingrandom |16 A Three.
17 numbershere, sol don't know what they actually (17 Q Three?
18 assigned. But theway weall did it back thenwas, |18 A Three. And now that you say Wellington, | can
19 you would have fivevotesfor candidate A, ten votes |19 neither confirm nor deny that.
20 for candidate B, five votesin the next race for 20 Q Soyouthink it was just three seats that were
21 candidateA, ten for candidate B. That way, whenyou |21 affected by this problem that you mention?
22 ranyour test deck for thelogic and accuracy test, |22 A Asfar asl know.
23 thesearetheresults| expect. 23 Q Andwhat election machines were they using in
24 What was actually happening wastheresults |24 Pam Beach County at the time?
25 for candidate A inracelwerebeingassignedto |25 A Sequoia.
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1 Q Isthat thetype of election system that you 1 Q Now isthe central tabulation system in the

2 usein Okaloosa County? 2 supervisor's office, or isthat -- it aggregates --

3 A lItisnot, but they do still currently use 3 A Wadl, thisiswhy | say -- | usetheterm

4 that system in Palm Beach at the moment. 4 synonymously with " election management system,"

5 Q Isthat system used by any other county? 5 becausethe 2002 -- well, actually Florida's 2001

6 A Nottomyknowledge, and not based onitem2 | 6 Election Reform Act requires precinct-based

7 herewhereyou can seetabulation system by vendor on | 7 tabulation. We're nolonger allowed to use central

8 page 55 of attachment 2 to Exhibit 1. 8 tabulation.

9 Q Soyou mention these were two municipal 9 Thus, what happened in Palm Beach County in
10 electionsor three municipal elections, you think, 10 2000, for example, everyone punched a card, stuck it
11 that were affected by this -- 11 inabox. Theboxesgo back to an election central
12 A Threeseatson the same municipal ballot. 12 facility wherethey areall then counted. Thevoter
13 Q That'sthree seats on the same municipal 13 hasnointeraction with how their ballot isor isnot
14 ballot. Arethose nonpartisan seats, do you know? |14 counted.

15 A | would expect they are. 15 The 2001 Election Reform Act in Florida, the
16 Q Andin nonpartisan elections, candidates are 16 2002 Help America Vote Act, that was patter ned
17 listed by alphabetical order; isthat correct? 17 somewhat after our Act, said the voter should have an
18 A True 18 opportunity to correct mistakeson their ballot before
19 Q Yousayinparagraph 6 in Exhibit A that there |19 they leavethepolling place. In thisparticular
20 were last-minute changesin the printed paper ballots. |20 instancethe votersdid not know their ballotswere
21 Do you know what specifically the changewas |21 not being tabulated properly, because they could not
22 in the printed paper ballot? 22 see-- | mean, they knew how they marked their paper
23 A Thechangewasnat tothe paper ballots. The |23 ballot. Florida law saysthe paper ballot isthe
24 changewasto the underlying database that madethe |24 official ballot of record.
25 votesthat were cast on the paper ballot not reported |25 Q So when you're talking about your election
Page 38 Page 40

1 properly tothe election -- to the tabulation or 1 management system, it's the election management system

2 central tabulation system. 2 inyour supervisor of elections officein your county?

3 | don't -- | don't specifically reference here 3 A Thatiscorrect.

4 that it wasthe database, but it wasthechangetothe | 4 Q Okay. There'snot some state level --

5 election programming in the election management syssem | 5 A Not in Florida.

6 that caused theerror. Itwasnotanerrorinthe | 6 Q Okay.

7 paper ballots. 7 A Thank God. Thereare statesthat do that,

8 MR. JAZIL: Fritz, just for the record, | was 8 though. South Carolinaisone of them.

9 going to object to form to that last question. | 9 Q Butin Okaloosa, you basically have all of
10  think you may have misread that clausein 10 your own election management systems?

11 paragraph 6. 11 A What -- what we call election central, which
12 BY MR. WERMUTH: 12 iswhere my election management system resides, which
13 Q What you were meaning to say isthat it was 13 isin my officein Crestview.

14 due to last-minute changes -- due to |ast-minute 14 Q Solooking at paragraph 6, again, you say the
15 changes, the paper -- paper-printed ballotswerenot |15 paper ballots were not synched with the central

16 synched with the central tabulation system. Soyou're |16 tabulation system.

17 sayingit'stheinteraction between the paper ballots |17 So do you need to have each ballot -- each

18 and the central tabulation system? 18 candidate on the ballot linked up with an assigned
19 A Yeah. It'sactually the program -- | say 19 spot in the voter -- voting tabulation software so

20 "central tabulation system" euphemistically or 20 that scanned votes get credited to the right candidate
21 synonymously with theterm " election management |21 bucket for electronic tabulation purposes?

22 system," which is, Florida, after 2002, Help America |22 A Currently that'sthe only way it works. So
23 VoteAct, requires precinct-based tabulation, not |23 you -- if you're familiar with -- | don't know if you
24 central tabulation, but the central tabulation system |24 guysare Floridavotersor not, but virtually anywhere
25 or the election management system specifically. |25 you may vote, you're going to see what we call timing
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1 marksdown theside of the ballot. Thosemarkshelp | 1 turnaround asl referenced at the beginning of this
2 thecomputer system draw agrid. 2 when | worried about thetime crunch, because from the
3 It knows wherethe ovalsthat you'refilling 3 timewe certify it to thetime we get the final with
4 inare, or if you'reusing a system whereyou connect | 4 thestate, weusually havelessthan 10 to 12 daysto
5 thearrows, wherethose spacesthat havearrows | 5 get everything ready and out the door and meet the
6 connected are. And thosetiming markstell it,you | 6 federal deadlines.
7 know, when | seeamark in thisparticular spotonthe | 7 Q Canyou load up that draft ballot into the --
8 ballot, thisisavotefor thefirst candidateinthe | 8 into the voting management system before the primary
9 firstrace 9 electionresultsarein?
10 And so what happened in Palm Beach County, |10 A | mean, it'slaid out in the election
11 again, was, because of last-minute changes, they went |11 management system, so I'm not sure what you're asking
12 in and tinkered with the election management system |12 meis.
13 and did not make surethat thenew ballots-- or that |13 Q Can you actually generate draft ballotsin the
14 theexisting ballots worked with the programming. And |14 system?
15 they did not realizethat it had been misassigned, and |15 A Until you finalize everything and until you
16 that'swhat led to the votes being misassigned. 16 know what racesyou'refinalizing, | mean, anything
17 Q Sodidthey tinker with it after they had done 17 you doisso completely unhelpful. You really do have
18 the-- 18 tohavethefinal ballot done beforeyou can actually
19 A Ballot layout. In fact, after they had 19 begin programming and testing.
20 already mailed out absentee ballots aswell. 20 Q That can't occur until after you get the
21 Q After they had done the logic and accuracy 21 certified results from the primary eection?
22 testing aswell? 22 A | mean, therudimentary layout that we do now
23 A No, it wasprior tothelogic and accuracy 23 issimply totry to predict how big our ballot is
24 test, because beforeyou get tothe L& A test, you |24 goingtobe. Our ballot printer needsto know what
25 basically freeze the database; we don't touch it after |25 size paper to order.
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thispoint. But the L& A test was not required by law
until at least -- or no earlier than ten daysprior to
the start of early voting. And if it'sa municipal
election, there may or may not be early voting, which
meansit could be as close asten days beforethe
election, by which time, of course, you've already had
to mail absentee ballotsto military folksor just
regular absentee mailouts, 35to 25 daysprior.

Q Okay. Sothisprocess of linking up the paper
ballots cannot start until you know who the candidates
are going to be in the general election, for instance?

A Wadll, that iscorrect. So, for example, in my
office we already have a rudimentary structurelaid
out for the general election. We know that there will
be a Republican candidate for governor; we know there
will be a Democratic candidates for governor. We know
who the other minor party and nonpartisan candidates
for governor are, although we do not have their
running mates yet.

| haveracesthat did not havea primary that
arelegidativein my legidative districts. |
already know who the two candidates for those races
are going to be, so those can already be input into
the database.

We do that because we have such a short

© 00N O WNP

NNMNNRNNNRRRRRRRRRR
O DN WNROOOWNO®ONWNEPRO

Page 44

When you get 13 constitutional amendments plus
local initiativesthat may end up on theballot, it's
nice to know ahead of time, am | going to need to buy
new ballot printersfor my early voting for ballot on
demand, because | need to print 17-inch duplex paper
instead of 14-inch duplex paper. Dol need to havea
second card completely and have my ballot printer know
to order twice asmuch as paper for me.

So that'sthe only reason that we would even
start a preliminary layout before we had the
information that goesin.

Q Yeah, but, | think -- | wanted to clarify that
you can't actually create the ballot until after the
results of the primary have been certified, and you've
received them; correct?

A Wadll, and in fact, | can't do it because of --
because of variationsin spelling or even in sometimes
the paperwork that they file. And | did specifically
reference the governor'srace because that is some
point of consternation for alot of supervisorsisthe
delay waiting for gubernatorial candidatesto pick
running mates.

They have paperwork that they haveto file
with the state, and that paperwork is-- that they
file dictates how their nameisspelled, if they're
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1 going to have a nickname associated with it, et 1 A Again,it'snot a matter of that asmuch asit
2 cetera, all of the stuff that we don't know. 2 isyou'reasking -- the plaintiffs are asking for the
3 | mean, so | may know they're going to pick, | 3 softwaretodo something we have never been ableto
4 you know, John Smith, but | don't know that hewants | 4 testtosee--and that it isnot currently certified
5 togoontheballot asJohn " Old Hickory" Smith. | 5 inthestateof Floridato do.
6 Until | get the certification from the statebasedon | 6 So | don't know what the capabilities of the
7 paperwork they filewith the state, | donot know | 7 softwareeven areat thispoint. If there'sa-- if
8 that. 8 there'safunctionality that could beturned on or if
9 Q Andyou cannot create the ballot until that 9 thereisnat, | don't know, because the way we have
10 point? 10 been -- the way the softwareis certified for usein
11 A Correct. 11 Florida does not anticipate rotating candidates, and
12 Q Solet's-- we've covered your background, so |12 soit'snever been tested. It'sa big question mark.
13 wedon't haveto look at paragraph 7. But lookingat |13 Wejust don't know.
14 paragraph 8 of your -- of Exhibit 1, thisiswhereyou |14 Q Weall, it does contemplate -- the ballot order
15 lay out some of the -- of the deadlinesthat were-- |15 statute contemplates changing the ballot order --
16 that we've been talking about. 16 A Absolutdy not. | know from four yearsprior
17 Soisit correct that the primary is on August 17 what theballot order isgoingto be. Asl mentioned,
18 the 28th? 18 you only lay each race out oncein our current system.
19 A Yes 19 Soregardlessof whether it goeson a precinct 1
20 Q Andyou haveto send out -- you have to mail 20 ballot or aprecinct 52 ballot in my jurisdiction, I'm
21 the UOCAVA ballots by September 22nd? 21 only going to lay the governor's race out once because
22 A Correct. 22 thereisnochangein theorder of those candidatesin
23 Q And you cannot prepare the ballotsimmediately |23 that race.
24 on August the 28th? 24 And it doesn't matter what the order is.
25 A | cannot -- | mean, | haven't even certified 25 Based on thecertification | get from the state, it's
Page 46 Page 48
1 my own election on August 28th, becausewehaveto | 1 thechanging of that order that presentsa problem.
2 giveanyonewho votesa provisional ballot at least | 2 Q So the changing on aprecinct basisisthe
3 two business daysto provide proof of digibility 3 problem?
4 beforethefinal determination tocount or not count | 4 A Thechanging on any basisat the last minute
5 can beused. 5 isgoingto betheprablem, yes.
6 Thoseresultsthat aredueby noonon Friday | 6 Q Solet'sgo back to the last time the ballot
7 following the August 28th election arewhat is 7 order changed.
8 considered by statute the first unofficial resultsof | 8 Were you working at the supervisor's officein
9 theelection. Thosearetheonly resultsthat can be | 9 Okaoosa County when Jeb Bush was elected governor?
10 used to determine whether therewill or will not bea |10 A | wasnot. | did not cometo the office until
11 recount. And then you have until thefollowing |11 January of '99.
12 Tuesday, exactly seven days after the August 28th |12 Q Okay. Arethe voting machinesyou're using
13 primary, to certify thefinal resultswhether thereis |13 now the same as they were back at that time?
14 or isnot arecount. 14 A They arenot.
15 But | promiseyou, thefaster we get those 15 Q Sowhen did you get your current systems?
16 resultstothestateif theresnorecount doesnot |16 A Our current system wasinstalled fiscal year
17 improve the speed with which we get theresultsback |17 '15, going into the'16 election. Sothe current
18 from the statefor thefinal ballot layout. 18 software and hardware we ar e using was pur chased and
19 Q Soinlight of thefact you can't begin 19 implemented for the 2016 election cycle beginning with
20 creating the ballot until you get the certified 20 thepresidential preferenceprimary in March.
21 election results, does knowing the ballot order, you (21  Q Soyou have state-of-the-art voting systems at
22 know, four yearsin advance, four weeksin advance, or |22 thispoint?
23 four daysin advance change the fact that you cannot |23 A | have one of the newest ones certified in the
24 create the general election ballot before you receive |24 state of Florida by the ES& S company. | don't
25 the certified results? 25 consider any of it state of theart.
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1 Q Butpresumably al of the supervisors of 1 ballot styles within a single precinct where precinct
2 electionsin Floridawere able to handle the changing | 2 boundaries do not perfectly align with electoral
3 of the ballot order that occurred as aresult of Jeb 3 district boundaries or smaller units of local
4 Bush being elected; correct? 4 governments, such as the hundreds of community
5 A Wadl, as| mentioned, the way -- the way 5 development districts established under chapter 190 of
6 optical scan layoutswork, it doesn't -- it doesn't 6 the Florida Statutes.”
7 essentially change. And think of itintermsof howa | 7 A Correct.
8 punch card ballot looks. 8 Q Isthat your testimony?
9 You -- you have a -- well, there'stwo 9 A Yes
10 different -- even two different versionsof punch |10 Q "Each ballot style must be proofread before
11 cards. Think about it in terms of the old lever 11 printing and then again after printing."
12 machines. You'reold enough toremember lever |12 Isthat correct?
13 machines; right? 13 A Yes
14 So in thelever machines, each machineina |14 Q "Incountiesthat do not have the capability
15 precinct wasthe ballot style, because you physically |15 to print ballotsin-house, initial proofs must be
16 hadto put labelsnext totheleverstosay, if you |16 proofread, sent off to a printer, returned from the
17 flip thislever, you'revoting for candidate X. 17 printer to be proofread again, and then ordered from
18 If therewasa split, theseraceswereover here, not |18 the printer.”
19 over here. You had to have a second machinefor |19 Isthat correct?
20 peopletousewith different labels next tothe 20 A Correct.
21 different things. 21 Q Now, sothenormisto have different ballot
22 Punch cardswork similarly the sameway. And |22 stylesin each precinct?
23 then, when you get into the electronic tabulation of |23 A Waell, that isone of the options afforded
24 those punch cardsiswhereyou run into problems, |24 supervisorsunder Floridalaw. Thelaw does not
25 becausethe-- the end programming hasto know if hole |25 requireustodoit by precinct, but it doesrequire
Page 50 Page 52
1 number 19isopen when thelittle electronicfinger | 1 absenteeresultsand early voting resultsto be
2 hitsthedrum that it'sbeing rolled over, it says, 2 reported back to the precinct.
3 hole19isopen. I, therefore seeavotein hole19, | 3 So prior tothat changein law, candidates
4 which equatesto candidate X. 4 would ask, | would liketo seealist of peoplein
5 And because of the way optical scan ballots 5 precinct -- you know, the absentee results from
6 work, thelayout of thegrid, asl said, theraceis | 6 precinct X. | would haveto say, | can't provide
7 only laid out onetimein each -- for -- for asmany | 7 that, becausethe absentee voteswere at that time
8 jurisdictionsasseetherace. Soit doesn't matter | 8 counted in onebig bucket called " absentee votes."
9 what order | put them in, it'sonly done once. 9 Therewasno way to tie an absentee ballot back,
10 So tell metomorrow that, for whatever reason, |10 because we did it by style, not by precinct.
11 the Democrat candidate should go on the ballot first, |11 L et me explain what | mean by that. My
12 and | will smply put the Democrat candidatefirst |12 current election isaprimeexample. | actually have
13 when | typeit in and put thelabel " Democrat" behind |13 12 ballot styles. | have 12 ballot stylesfor this
14 it and move on to whoever goes second. But it'sthe |14 election because four of those styles are Republican
15 changing between precinctsthat will causethe 15 styles; four of them for the Democratic Party; and
16 problem. 16 four of them arefor people with no party or minor
17  Q Sol direct you to paragraph 11 in Exhibit 1, 17 party affiliation.
18 and let'sjust go through this piece by piece. 18 So when we did everything by style and
19 So you say in the beginning: "Ballot 19 absenteesgot counted in one big bucket called
20 preparationiscritical, difficult, and a 20 absentees, all | needed to know in my voter
21 time-consuming task. In most countiesadifferent |21 registration database was, you, John Q. Public, you
22 ballot style must be prepared for each precinct.” 22 get ballot style1. In fact, you get ballot style 1,
23 Is that your testimony? 23 andyou'rein precinct 1; he getsballot style 1, and
24 A Yes. 24 he'sin precinct 2, because ther € sno boundary that
25 Q "Andin some casesthere may even be multiple |25 changestheracesyou two are seeingin the samerace.
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When we went to precinct style, now | haveto
change the coding in those timing marks | mentioned so
that the computer knows when you vote, you are voting
a ballot from precinct 1; and when you vote, you are
voting a ballot from precinct 2.

And so when | say therearedifferent -- soa
county is still permitted under current law to only do
it by style, not by precinct. But if they do, they
must know what precinct the early and absentee votes
belong to, because they either haveto rescan or
retabulate those to be able to produce for thereport
that goesto the legidatur e the results of those
early and absentee votes by precinct.

So for alargejurisdiction like Miami, for
example, wherethey still doit by style, it probably
means the difference between about 150 or 200 by style
ballot stylesor versions, versusif they did it by
precinct, probably even in a primary, something in the
order of 1900 to 2,000.

Q Now, when you were quoting the number of
ballot styles you havein this election, are you
talking about the primary election?

A I'mtalking about my current primary, yes.

Q Okay.

A | have-- | have50 -- | have 52 precincts. |
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Q How many ballot styles do you anticipate
having in the general election thisyear?

A 1'd haveto--1'd haveto crunch it. |
don't --

Q Would it be as many as 52 different ballot
styles?

A Oh, well, not -- because | doit by precinct,
it will for darned surebeat least 52. And because |
can tell you that each of the -- let's see, eight,
nine, 11, 12, 13. Each of thefive precinctsthat
compose the City of Crestview will also have a second
style because of the North Okaloosa Fire District
racesthat | mentioned, that will generate an
additional five ballot styles.

Wherever the splitsarefor my legidative
boundaries, the precinctsthat those crossthrough
would generate additional ballot stylesfor peoplewho
do get that race and people who do not get that race.

THE REPORTER: I'm sorry. Canyou slow down a
little bit.

THE WITNESS: | can try.

MR. JAZIL: Fritz, would now be agood timeto
take just afive-minute break? Whenever you think
is an appropriate stopping point. Sooner rather
than later.
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have four main different ballot styles: Peoplein the
unincor porated area of my county; peoplewho livein
the city of Crestview wherethere arethree charter
referenda; people who live in thetown of Cinco Bayou,
wherethereisacharter referendum; and people who
livein the Florosa Fire District, wherethey are
having a tax referendum.

So each one of those four itemsisa different
ballot style with different racesthat are presented
to the voters across -- because all of those are
nonpartisan races, across all of thethree different
ballot stylesotherwisethat | would have. Without
those, | would only have three stylesfor the whole
county.

But come November, | will probably have almost
as many, if not more, because of legislative
boundaries, other firedistrict racesand fire
district boundaries. So, for example, | know | havea
North Okaloosa Fire District referendum which |
already mentioned; | know | have a City of Destin, or
a Destin FireDistrict referendum; and | know | have
at least two different legidative races of thethree
legislative seatsthat | have that will provide splits
in certain precincts, each one of them generating a
different ballot style within that precinct.
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BY MR. WERMUTH:

Q Sol guess, just to recap, you're going to
have somewhere north of 52 unique ballot stylesin the
genera election?

A Wadll, and again, so not to hang up on
terminology, but thereisby precinct, and thereis by
style. Becausel doit by precinct, yes, | will
absolutdly have north of 52 different ballot styles,
because | do them by precinct, not by style.

Q Okay.

MR. WERMUTH: We can take afive-minute break.
(In recess from 4:08 to 4:17 p.m.)
BY MR. WERMUTH:

Q I'dliketo show you what's -- so let'sgo to

paragraph 12 of your declaration. It's Exhibit 1.

You say here that, "There are other variables
that can complicate the ballot preparation process.
If an unsuccessful primary candidate challenges an
election, the state election canvas board may certify
a candidate as awinner only for the court to overturn
that finding during the 13-day preparation window."

Just to recap, thisis the preparation window
between certification of the -- of the results of the
primary and the sending out of the UOCAVA ballots;
correct?
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A Correct.

Q Sodid|I accurately get your paragraph into
the record here?

A Uh-huh. Yeah.

Q Soyou say there, "Thereis achance that a
disappointed primary candidate may successfully
challenge results within that 13-day window."

How often does this happen?

A Wédll, | mean, | know lon Sancho referenced in
hisbrief the -- the Nader, non-Nader ballot issue.
L et me back up to this mailing to over seas ballot
thing to give you a little bit of perspective of what
used to happen in Florida prior to the removal of the
second primary.

Thelaw, by judicial consent order -- actually
it wasn't even thelaw. By judicial consent order,
Florida wasrequired to mail ballots not later than 45
daysprior to an election to absent and over seas
military. Sowhen we had a second primary, we had to
create ballotsfor the primary.

Easy todo; right? Everything'sdone. But
before we could even hold the primary, we had to come
up with a ballot to mail the over seas voter s before we
could even decide the second primary so that we had
something to mail them, what we called an advance

© 00N O WNP

NNMNNRNNNRERRRERRRRRRR
O DN WNRPROOOWNOOMWNEPRO

Page 59

what you mail them, or if you've got to mail them a
second something, but you, by God, better mail them
something.

So we created ballots without Nader's nameon
them and ballotswith Nader's name on them. The
ballots without Nader's name on them were delivered to
my house as Hurricane Ivan was making landfall --
because my houseis nearest theinterstate, and that's
the closest the ballot delivery guy was going to go
and get still try to get out of town beforethe
hurricane hit.

Two days later, more ballotswere delivered
without -- or with Nader'snameon it. And sowe
basically had to create two different databases and
create two different sets of ballotsto be ableto do
that. Sothat'sthe problem with doing something like
that isit forcesyou to create an entire separ ate
election database.

Now, in that instance, easy to recover from
because if Nader wins and gets his name on the ballot,
wejust continue using this databaseto test and
program elections. If Nader doesn't win, and isnot
on the ballot, we do the remaining ballot prep and
testing with thistotally separate database.

. But these are not two thingsthat can work
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ballot. Wemailed an advance ballot, and then, when
we got thefinal certification, we mailed them the
official second primary ballot.

But before we could hold the second primary to
determine who the final candidates werefor the
general election, we had to mail yet another advance
ballot to these voter s because we had to wait for the
certification.

So every voter in Floridawho wasn't a UOCAVA
voter -- and | myself was one when we were originally
registered in Pensacola. Likeall voters, | didn't
read the materialsthat came with my ballot -- or like
most voters-- and it just confused me. Why -- why am
| getting -- | thought | voted in this election
already. Why am | getting another ballot? We used to
mail every one of those voter sfive different ballots
for three elections.

So when it cameto the Nader, non-Nader issue,
which happened in -- | was not supervisor at thetime,
so I'm going to have to say 2006 maybe, whatever year
Hurricane lvan was. And the only reason that's burned
into my brain isbecause as Hurricane | van was making
landfall, the federal government, when wetold them we
had an ongoing lawsuit, said, wedon't care. Thelaw
says you mail these people something. Wedon't care
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together; they have to be separate entitiesin the
database structure.

Q So during that period of time -- now this
isn't the current system; correct?

A Thatiscorrect. Thiswasthe-- well, it was
another iteration of the second election management
system that we used since -- when | cametothe
office.

Q During that period you were producing -- it
sounds like you could produce quite afew ballots?

A Wadll -- but remember, like | said, we're
talking about, again, a finite and static picture of a
ballot wher e this doesn't move, and we had to create
separ ate databasesto be ableto do that.

And, you know, so, for example, the ballots
that were created without Nader'sname on it, if they
had been mailed, and somebody had returned one, there
would be no machine that could read them because
that'snot -- the ballot that waslaid out, whichever
one became official, cannot read those ballots because
they'refrom a different database.

So it'snot a matter of, | can -- | can't mix
and match, and it's not apples and oranges. Every
election has -- every election that you lay out in the
database has a specific D number, and that | D number
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isencoded into the memory devicesthat the tabulators
usetoread the ballots, and it will not read ballots
that do not belong to that system or to that database.

Q | guesswhat | was asking about was the fact
that you were generating ballots and multiple ballots
going through the entire process of laying them out,
proofreading them, proofing them again when they came
back from the printers during this period of time when
you had relatively quite short time turnarounds;
correct?

A I'd say that's correct.

Q Soyou've given me one example of when
somebody -- when a disappointed primary candidate sued
and had their name placed on the general election
ballot, and that's Nader; isthat correct?

A That'stheonly timel can recall it
happening.

Q Sothisisn't afrequent thing that happens?

A It'snot.

Q Andwas--

A And that doesn't mean that other supervisors
haven't encountered it locally. But, | mean, likein
my jurisdiction, where county commissioners, school
board members, sheriff, you know, other
constitutionals, et cetera, I've never run into this
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it would be -- it would be a violation of what the
certification standards arefor meto take and do
memory devices for odd-numbered precincts out of this
database, and memory devicesfor even-numbered
precincts out of this database, because when it came
timefor early voting and tabulating absentees, |
would not have a single memory device that could read
ballots from both databases.

So you're creating two separ ate static
pictureswhen you do that, as|'ve explained. It's
not a thing that moves within the one database.

Q Sowhat you're saying isyou could easily
create either -- either ballot; it's just the machines
can't -- can only read one?

A Exactly. When it cametimeto do absentee
ballots where we only used one device to count all the
absenteesthat comein, | could not program that
deviceto tabulate both sets of ballots; it wouldn't
work that way. And it wouldn't bereportable back to
the same database.

Y ou could only have it read one ballot order?
Correct.

Either one?

Oneiteration or the other.

Getting back, you mentioned that you have al

OO0 >0

©O© 0N O A~ WDNPRP

NNNNNNRERRRRR R B B
O RWNRPROOO®NO®UMWNLEO

Page 62

particular issuein my jurisdiction. Although we've
had some close recountsin primaries and stuff,
nothing that ever led to a full lawsuit.

Q Wasthere ever -- sorry. | didn't mean to
speak over you.

Was there ever atime that such a challenge
prevented you from finalizing ballotsin time for the
general election?

A No.

Q What difference would the ballot order make in
that situation?

A Wadll, again, so like |l said, when we did Nader
and non-Nader, we actually had to create two separate
databases. And soit wouldn't be-- it wouldn't work
to -- for the same election whereyou are simply
rotating the candidates, it wouldn't work to have two
separ ate databasesto do that, because part of the
voting systems certification standard isyou don't use
a second databaseto do anything with thefirst
database, because they're not supposed to be ableto
talk to each other. And in point of fact, they don't.

So | could not lay out, for example -- | mean,
| could. | could lay out an entire election database
wherethe Democratsarefirst. | could lay out an
entire database wherethe Republicans arefirst, but
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of these unique ballot styles on a precinct basis?

A Correct.

Q If there's so much variation in ballot styles,
then each precinct's ballot style will have to be
changed regardless of the ballot order within each
precinct; correct?

A Not surel'm understanding your question.

Q | mean, doesit matter if aunique ballot has
one order or another order?

A Weéll, thething that makesthe ballots unique
from styleto style, even within a precinct, are what
races are being presented, not the order the
candidates are being presented in.

So, again, when we lay out the database, if
I'm goingto do aracefor senatedistrict 2, it is
going to havethe senate district 2 candidatesin the
order prescribed by law, and there will be a ballot
stylein that precinct that doesn't get that race
becauseit'snot in senate district 2, but it'sin
precinct 12. And therewill beaballot stylein
precinct 12 that getsthat senate race because they
are.

The senaterace itself will appear in
district 13, whereit'sall within thejurisdiction,
and every ballot stylethat | would have there would
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havethat race on it in the exact same spot with the
exact same candidatesin the exact same order.

So, again, because you only lay each race out
once, and the programming, when you -- when you lay
out thedistrict divisionsin your database, and then
you tell it, | havearacein thisjurisdiction, the
computer, when it generates the ballot artwork,
actually putsthat racein every one of those
iterationswhereit belongsin theorder in which it's
laid out, and that order doesn't changein Florida.

So within therace, there'sa -- so let'stalk
about the database structure behind it just a little
bit, and maybe it will clarify it for you. So each
racein the database hasarace D number assigned to
it.

So good computer programming, nerd stuff, you
usually useit in increments of 10, so if something
hasto be added later or whatever, you have nine slots
therein the middle that hasn't been used yet;
whereas, if you do, you know, one, two, three, four,
five, six, seven, eight, nine, ten, and then something
comes along, and you've got to add aracein the
middle somewher e, you've got to basically throw it all
out and start all over. Soyou need room, 10, 20, 30,
40, 50, 60, however many races you have.
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that, because what our systemscurrently are certified
todoisastatic picture wherethe person in ballot
position 1 is always the same person.

| only lay that race out, no matter how many
candidatesarein it, and |I've seen -- trust me. The
first election | laid out for the 2000 election, |
think we had 11 presidential candidates and running
mates on that one, and it took the entirefirst
column. And back then, we had to put labels abovethe
actual pairs of candidates names, which was not an
easy feat in the Linux-based system that we used back
them. It wasatotal pain in the butt.

But | did design, according to the New York
Times, the best looking ballot in Florida for that
election.

Q Let'sgoonto paragraph 13 in Exhibit 1. You
say herethat, "Introducing precinct" -- "Introducing
a precinct-by-precinct ballot order rotation system
would add another layer of complexity and difficulty
to this process, as each supervisor would need to
prepare and proofread a greater variety of ballot
styles without sufficient timeto adjust” -- I'm
sorry -- "without sufficient time to adjust, this new
system about preparation would elevate -- would
elevate ballot preparation from a difficult task to a
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Then within each race, how many ovalsyou
have, the positions are assigned to a specific label,
and that label isthe candidate’'sname and -- the
party affiliation at that point in the general
election isjust alabel; it isnot a-- it has
nothing to do with the system, although |'ve got to
have them outlined so it knows what abbreviation to
put behind them. That'sjust another label.

So | could just as easily put the Republican
first and put a Democratic label behind him -- which
iswhy proofreading becomesimportant, because you
don't want to misassign party affiliation to the wrong
people. But when that oval getsfilled in, what gets
reported to thetabulator is, | voted for thefirst
oval in race number 10, and what that meansis
whatever | put the label thereto mean.

So when | change wher e the per son assigned to
oval 1istothebottom or to the second position, to
another ballot style, | don't know how the computer is
going to report that because we've never tested it; we
don't know. And | don't know what, or if there'seven
a possibility of our current software, becauseit's
never been tested, and it's never been certified to do
that.

I'm not even sureif it's capable of doing
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Herculean one."

Isthat your testimony today?

A Yes

Q Andyou say there'sagreater variety. But
isn't there already a different ballot style in each
precinct, as you say?

A Thereis, but again, each racethat islaid
out islaid out once. Sowhen | am proofing ballots,
for example, | only proof the governor'srace once,
because | know that it isgoing to be the same when it
appears. Whether it appearson ballot style 1 or
whether it appearson all 52, 1 know that the
governor'srace, because | proofed it for ballot
style 1, isnot going to change because we'r e not
telling the softwar e to movethat around. It'sa
static thing.

When you start moving multiple -- and bear in
mind, we're not just talking about onerace here. We
have -- if we're -- if, asthe plaintiffs are asking,
we're talking about multiple, every partisan race
would requirethisrotation, now you're talking about
not just having to make surel proof oneracethat
might change correctly, but every partisan race on my
ballot hasto change accordingly and be proofed
correctly, which iswhere the complexity or the added
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complexity of a greater variety of ballot stylesis
going to comein, because | would haveto make sure
each one of them was correct rather than proofing it
onetimelikel said.

So for the primary that we'recurrently in the
middle of, | said thereare 12 ballot styles. Oncel
proofed the U.S. Senate Republican primary race once
on ballot style 1 that covers, you know, precincts 1,
2,3,4,5,6,7, 10, 14, 15, 16, 17, 18, 19, 20, all
theway up to 52. Oncel'vedonethat once, | only do
it once.

| don't haveto golook at all those other
ballot styles, because | know the precinct number and
the encoding for what precinct that ballot belongsin.
That's a different function of the database beyond the
laying out of therace.

So theraceitself, again, isa static thing
that doesn't move, so | only have to proof that the
onetimethat | proof it. | make surethenameis
spelled correctly, because the computer usesthe same
label in the database, like | explained, you know.

The label that goeswith -- with race -- with
candidate 1 in race 10 is, you know, John Smith. That
will always be John Smith, no matter wherethat race
appearsin the database.
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it, and onewith all three Crestview referenda on it.

Q So getting back, so it's not a situation where
you're sitting at your computer looking at the ballot
layout and just proofing the first column once, the
second column once. Thereis more proofing --

A Not when it comesto the proofing of the
actual ballot proofsthat my ballot printer isgoing
to print, yes.

Q Okay. Soyou haveto --

A And/or the ballotsthat we print in-house,
because when we -- when we do our -- our initial
testing is done in-house because we do our absentee
ballots ourselves, but our precinct ballotsare
printed by an outside printer.

Q Soyou haveto proof every variation of those
ballots?

A Absolutely.

Q Byeye?

A Yeah. Wdll, it'snot just me; it's, you know,
teams of people. | don't rely on one set of eyesto
say everything looks good, because inevitably your
brain, asweall know from proofing our own college
papers, your brain readswhat it wantsto. And so you
have to make sure you have teams of peoplethat do it.

For us, there'sat least three sets of eyes
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Q | guessyou said, though, that part of the
process of proofreading was, you know, proofing it
before you sent it to the printers, proofing after you
sent it to the printers?

A Absolutely, because | haveto make surethat,
number one, the ballot printer -- now each one of our
ballots has a label that we put in the header. So
when | do get it back from the printer, our ballot
artwork file contains all of the ballot styles, but,
again, | only haveto proof each race onetime.

But when | get the ballots back from the
printer, now it becomesimperative that | check all 52
to make surethat | have theright races on each of
those 52 ballot stylesto make surethat the printer
somehow didn't screw up thefile, didn't mix my file
up with another county -- not that that's ever
happened, to my knowledge.

But there area number of thingsthat can go
wrong with a ballot proof that -- you check them all;
you don't just rely on -- so somebody'sgot togoin
and look and see, thisisprecinct 1. It should have
senate, governor, et cetera, et cetera, et cetera.
Oh, wait aminute. Here€'sprecinct 8. Thisisa
Crestview precinct. We should havetwo ballot styles
in precinct 8, one without the Crestview referenda on
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that look at it, and we make sure that each one of
those sets of eyesisworking from the same sour ce
documents.

So, for example, the certification we receive
from the state on the names and the spellings. When
it comesto the amendments, God help us, because
somebody hasto sit there and read it out loud with
every comma and piece of punctuation, whereit's
capitalized, whereit'snot capitalized, because you
don't want to miss any of those details.

Q And that's on each variation of the ballots
that you get?

A Yes

Q So areyou here suggesting today that changing
the ballot order by precinct would require more than
one ballot style per precinct?

A Again, without knowing what the softwareis
capableof, | can't say specifically what's going to
happen. I'm sayingthereislikely to be a greater
variety of ballot stylesthat would requiremore
careful proofing.

Q But you don't know for sure?

A Weéll, we've never tested the software, or if
the softwar e even hasthe capability. And if the
softwar e doesn't have the capability to do the type of
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rotation they're asking for, that meansthe software
companiesfor all the different iterations of
certified systemsin Florida haveto berewritten and
resubmitted.

That requires a source code review as part of
the Florida voting system certification standards. It
requiresatest plan to be put together. It requires
test plansto be executed, which can take upwar ds of
90 daysif everythingisflawless and perfect when
they bringit in. And then revisionsto that, and
then any change startsthings up.

So, you know, if you find a big giant holein
this softwar e that -- whenever they change something,
if you've never experienced that from a programmer --
for example, our voter registration database used to
bein-house. We had two county guysthat did our
whole AS/400-based voter registration database.

And when they wroteusa Windows version,
instead of the old black-and-green screen version,
every timewe said, hey, can you fix this, they would
fix thisand then it would cause 12 other problems
with the software.

So any timethey bring in software for
certification in Florida, they go through the source
codereview. And then if they have to make changes,
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A I'm sayingit shouldn't generate more, but it
depends on how they want to do the rotation. And
short of just saying precinct rotation, | don't know
what that means.

So wherel havetwo ballotsin precinct 11,
for example, will one of those ballot stylesbe
required to have one person first, and will the other
one berequired to havethe other person first, or
will all ballotsin that precinct be required to have
the same per son first.

Q Clarify --

A I'm not familiar with the concept of precinct
rotation.

Q Precinct 1 hasthe Democrat listed first in
al of the partisan elections, and precinct 2 hasthe
Republican listed first in al of the partisan
eections. In that instance, there would only be one
ballot stylein precinct 1; correct?

A Yes

Q Andonly one ballot stylein precinct 2;
correct?

A Depending on other splits, but yes.

Q Okay. | just wanted to clarify that. So --
okay.

Let's move on to paragraph 14. So you say
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the sour ce codereview hasto be done again, because
you have to make surethat they only changed what you
asked them to change; they didn't stick anythingin
therethat doesn't belong there.

Then at the end of the day, when it'sall
compiled and used, it hasto betested thoroughly to
include -- up to and including a 10,000 mass ballot
count test to make sure that the softwar e and hardware
will be ableto handleit.

Sometimesthat can require not only a change
of the election management softwarethat isinstalled
on the serversthat run the election management
system, but also firmwar e softwar e that needsto be
reprogrammed onto the microchips of the actual
tabulator s themselves, which in most counties, because
of maintenance agreementswith the vendor, must be
done by the vendor and cannot be done by the counties.

Q Okay. Well, | guesswhat I'm asking is
that -- we're talking about the ballot style in each
precinct. So there's -- so that -- just to be clear,
are you claiming that changing the ballot order by
precinct would require more than one ballot style per
precinct --

A | did not say that.

Q I'masking. Soyou're nhot?
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here: "Any delay in sending out overseas ballotsin
order to comply with the new ballot ordering system
could also be aviolation of federal law. The Uniform
and Overseas Citizens Absentee Voting Act makesit a
crime to knowingly deprive uniformed and overseas
citizens of their right to vote absentee by mail," and
you cite statute.

A Yes

Q Isthat your testimony today?

A Yes

Q That it -- that this could be aviolation of
federal law if we reorder the precincts --

A Wadll, | cantell you that the stateis
required to report to the Federal Voting Assistance
Program, which isthe branch of the Department of
Defense that over seesthe administration of the UOCAVA
Act, what WIPSO [phonetic] -- thispast Saturday was
the deadline for UOCAVA mailing for the primary
election. We had to certify by 9:00 a.m. Monday from
our county to the state how many UOCAVA ballotswe
mailed and what UOCAVA ballotswere late.

Now, in my jurisdiction, we mailed them nine

daysprior tothat, so none of ourswerelate; 6,502
ballots left Okaloosa County on time, which iswhat |
report to the state, and the states haveto report to
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1 thefeds. If astateisdelinquent in mailing things, | 1 firstin the partisan elections, and in precinct 2 the

2 they aresubject to whatever punitiveaction theU.S. | 2 Republicans arelisted first. So there'sonly one

3 Department of Justice wantsto take. 3 ballot style in each precinct in that example.

4 Q So getting back to -- you know the precincts 4 A Yes

5 that are going to require UOCAVA ballots. Yousaid | 5 Q Soyou -- consistent with having unique --

6 they're basically all of them except for the 6 unique ballot stylesin each precinct, don't you

7 assisted-living facility; correct? 7 dready need to carefully proofread those ballots?

8 A Essentially. 8 A Wedo, but -- but for different reasons.

9 Q Andyou aready need to prepare unique ballot | 9 So -- so we carefully proof the ballots, but, again,
10 stylesfor most, if not al precincts; correct? 10 we-- you know, when you're -- now you'retalking
11 A Yesand no. Again, likel said, the 11 about the difference between ballot proofsto a
12 ballots-- so -- so now you're comminglingin that |12 printer or ballot proofsout of my system, because
13 question theidea of precinct-based balloting system |13 it'stwo different animals.

14 versusa style-based balloting system; okay? 14 Q Yeah, I'mtalking about ballot proofs out of
15 So what makes -- the difference between 15 the printer.
16 precinct 1 and 2 right now theway wecurrently doit |16 A Ballot proof out of my -- okay. Hold on. So
17 isvirtually nothing, except a dlightly fatter block |17 ballot proofsfrom my -- that | have -- the artwork
18 in some of the timing marks down the left-hand margin |18 that |'ve submitted to my printer, and they are
19 of my ballot to say thisisprecinct 2'sballot versus |19 returning to me ballot proofs?
20 thisisprecinct 1'sballot. I'vechanged theorder |20 Q Yeah.
21 of that, that changesother things. And so, again-- |21 A Or theballot proofsthat | made, my initial
22 Q|- 22 run of what my different ballot stylesare?
23 A --when you say, isthere only going to be 23  Q Theballot -- the ballotsthat avoter is
24 one, yes. But when you changethat order, you're (24 going to get on the day of the election if they go to
25 changing -- we don't know what happensin the database |25 precinct 1 or go to precinct 2.
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1 behind that. 1 A Sothosewill be my -- those will bethe

2 Q Okay. ButI'm not talking about the database 2 actual ballotsprinted by my ballot printer.

3 at thispoint; I'm talking about preparation of the 3 Q Afteryou've carefully proofed every single

4 balot -- 4 one of those versions; right?

5 A Wadl, theballot isafunction of the 5 A Oncealready, yes.

6 database, | mean, so-- | mean, wehavetotalk --we | 6 Q Sothedifficulty'saready there, correct,

7 can't not talk about the database because the software | 7 with the proofing, that you have to proof every single

8 iswhat dictateswhat appearson the piece of paper | 8 ballot --

9 and theway wedoit, whether it'sby style or by 9 A Waell, but likel said, currently what we proof
10 precinct. 10 is--you know, the picture doesn't change drastically
11 Q Butthinking of it asaballot style issue 11 between precincts, and so what we'relooking for are
12 then, and the fact that you have one ballot stylein 12 thedifferencesin those different styles. And all
13 the precinct, according to the examplethat | gave-- |13 thiswould doisjust add alayer of complexity to it
14 A Waell, let'ssay with my 52 precincts, | am 14 that we currently don't have.

15 goingto have, under the current system, 78 different |15 Q Now you say in paragraph 15 of your

16 ballot stylesbased on splitsin the number of 16 declaration, Exhibit 1, and I'm paraphrasing

17 precincts. Will that number changewith arotation |17 basicaly, if anew system is put in place this close
18 system? Without knowing what the rotation systemis |18 to the election, supervisor of elections may be unable
19 goingtolook like, | can't say with any veracity yes |19 totimely prepare UOCAVA ballots.

20 oOr no. 20 Y ou cannot prepare ballots until after the

21 My suspicion would be maybe, but | really 21 primary; correct?

22 can't say for certain, becausel'venever seenthe |22 A Correct.

23 softwaredothat, and | don't know what it entails. |23 Q And that's one month away?

24 Q What about the example that | gave you, 24 A Yes

25 though, wherein precinct A the Democratsarelisted (25 Q Okay. What's to stop you from setting the
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ballot order on arotation basis before the primary?

A | don't know that my software can currently do
it or what the functionality would be. | have no
training for my staff of how to incor porate ballot
rotation, if the softwar e even hasthe functionality
todoit. Wedon't know, because the softwar e was
never tested or envisioned to be used that way in
Florida, so the Bureau of Voting System Certification
hasn't certified that functionability.

If the current software does not do it, there
isabsolutely not enough time between now and November
to implement new softwar e acr oss five differ ent
softwar e platfor ms from two different companies. Even
if the bureau doubled the size of the people they had
working in the bureau, thereisnotime.

Q Let'sgoto paragraph 17. You say at
paragraph 17 of Exhibit 1. "By statute, | am required
to prepare asample ballot and publishitina
newspaper of general circulation in Okal oosa County
before the election day."

Isthat true?

A Yes
Q Yousay: "My practiceisto publish this
notice 18 days before the election.”

Isthat correct?
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attend early voting isthe impetus behind it.

Once upon atimethelaw allowed usto do
either/or. We could either mail sample ballotsto
every residence or publish in a newspaper of general
circulation. During aminor changein the statute,
somebody lost that little two-letter word " or," and
now we'rerequired to do both.

Thead that | publish currently iswhat we
call a compaosite sample ballot. So again, because
we'relooking at a static picture, | have a picture
of, here'swhat it lookslike with all the candidates
in the order that everybody isgoing to see. And
then, where there may be different races, we do
insertswith insetsin the ad to say, thisraceis
goingto go hereif you livein these precincts. This
raceisgoingto go hereif you livein these
precincts.

Thiswill require meto at the very least
doublethe number of sample ballot adsthat | haveto
produce, not to mention the composite that | now
currently do, which isa similar construct that is
simply sent to every residencein my jurisdiction.

| would haveto beforced to seriously
consider going to a precinct-specific sample ballot
for that mailing, which would mean generating however
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A Yes

Q "If arotational ballot order systemis
mandated after this date" -- and do you mean there 18
days before the election?

A Right.

Q -- "the sample ballot may not accurately
reflect the ballot voters see on election day."

Isthat correct?

A Yes

Q "Evenif ballot order is changed before this
date, | would have to prepare more varieties of sample
ballotsin order to properly inform the electorate.”

A Correct.

Q Right. Sois 18 days before the election a
hard-and-fast deadline to publish a sample ballot?

A Itisnot. Thelaw requiresthat it be
published in a newspaper of general circulation. We
typically -- thereason | say 18 daysis because we
publish it around thetimethat early voting starts,
usually about the week before, just becausethat's
when -- | mean, people who have already been mailed an
absentee ballot, for example, have already seen the
ballot, so a sample ballot means nothing to those
people. But asfor the people who are going to seeit
on election day and for the people who are going to
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many different versions of it we have ballot styles
for based on the households.

Q Sodoyou plan this year to mail out the
sample ballot 18 days before the election?

A Yes

Q About October 19th; isthat correct?

A Thereabouts, yeah.

Q Isn't that amost a month after you sent out
the UOCAVA ballots?

A Certainly, and it's about -- about 12 days
after we sent the domestic absentees out, but
that's-- again, the importance for the sample ballot
isnot for the people who arereceiving the physical
ballotsthat they've already gotten, becauseit's
pointlessto send those people a sample ballot because
they've alr eady seen the actual ballot.

Q Canyou point meto any requirement to produce
more than one sample ballot?

A Wadll, thisiswhat I'm saying. Sothereare
jurisdictions out therethat already mail to the
households precinct-specific sample ballots. | am not
one of those. So for meit very much complicatesthe
process, because right now we make one generic ballot
that can be usable by anybody, and that's what we send
out to every household.

Accurate Stenotype Reporters

(21) Pages 81 - 84



JAC%{}R-CV-OOZGZ-MW-CAS Document 55-2 Filed 07/20/18 Page 24 of 68

PAUL LUX
DETZNER July 18, 2018
Page 85 Page 87

1 Thiswill require meto seriously consider 1 Q Okay. Soyou could use those as samples;

2 havingto changethat toasmany as| haveballot | 2 correct?

3 styles. That'show many different versionsof this | 3 A Well --

4 document I'd need tocreate. By "1," | meanmy poor | 4 Q For each of the precincts?

5 staff member who would have to do this. 5 A Waeéll,asampleballot -- and again, without

6 Q Wadll, | mean, you said before that you have 6 knowing what you receive from your voting

7 UOCAVA votersin every precinct except for the 7 jurisdiction -- a sampleballot isnot just a picture

8 assisted-living facility; correct? 8 of theballot, because thelaw has other thingsthat

9 A Right. Butl'vealsojust told you that wedo | 9 we'rerequired to provide -- what your voting options
10 not mail sample ballotsto people who havealready |10 are, what your optionsarefor voting by mail, how to
11 received ballots. 11 properly mark theballot, if you need assistance at
12 Q Wadll, I guesswhat I'm saying isthat you 12 thepolls, all of those different things.
13 aready know what the ballot isfor al of your 13 And, of course, while admittedly that does not
14 precincts with the exception of the assisted-living 14 change, you can see from pages 6 -- | say page 6, but
15 facility by the deadline to send out the UOCAVA 15 it'sdouble, two pages on a page, so thisis6, 7, and
16 balots; correct? 16 8. You can seethat every pagethereisan insert of
17 A Well, of coursewe have to know what the 17 red, it tellsyou that, you know, thisisonly for a
18 ballot stylesare goingto be. Do you guysreceive |18 specificjurisdiction.
19 sampleballotswhereyou'reat? 19 And then likein the bottom right-hand corner
20 Q Wedo. 20 of what ispage 6 of the document -- well, whatever
21 A Arethey specificto your precinct, or are 21 page-- thefourth page, but it'slabeled page 6, you
22 they different? 22 can seethat every one of those insets on the facing
23 Q Wadll, let's stay within me asking the 23 page of page 7, those -- each one of thoseillustrates
24 questionsand -- 24 adifferent ballot style.
25 A Wdl, I'mjust trying to giveyou the -- | 25 So, again -- sotherearejurisdictionswhere
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1 mean, think about it yourself, from your own voting | 1 thepicturethat appearshereisnot a composite

2 perspective, what you receivein themail asavoter | 2 sampleballot, which iswhat you're looking at.

3 education tool. | don't know what that is, whichis | 3 Rather, it is specific to theindividual precinct that

4 why I'm just curiouswhat you guysreceivesothat | | 4 that voter isgoingto get.

5 canillustratefor you the differencesthat it would | 5 And soif you live at my addressin Crestview,

6 mean to me, for example. 6 andyou'rein precinct 45, the picturethat'shereis

7 Soif you'refrom ajurisdiction that already 7 actually going to be your precinct 45 ballot.

8 doesthat -- 8 Q Soon--

9 Q I handyouwhat has been marked as Exhibit2. | 9 A But | donot dothem that way. | do composite
10 | shouldn't have covered up -- 10 sampleballots.
11 (Phone interruption.) 11  Q Butasanexample, on pages6, 7, and 8 of
12 MR. SHEEHY:: | haven't heard anybody say what |12 Exhibit 2, you could insert the actual ballot for each
13 Exhibit 2is. 13 precinct and perhaps mark it with the label "sample,"
14 MR. WERMUTH: Well get to that. 14 but you could do that --
15 (Exhibit No. 2 wasidentified for the record.) 15 A Andthat'swhat I'm saying. Sowhen | say it
16 BY MR.WERMUTH: 16 will add alayer of complexity towhat | currently
17 Q | wasshowing you Exhibit No. 2. Thisisa 17 do-- and I'm only speaking for me; | can't speak for
18 copy of the Okaloosa County Sample Ballot for the |18 countiesthat already do thisprecinct by precinct --
19 General Election of November 8th, 2016; is that 19 we create one document with a composite sample ballot.
20 correct? 20 That meansevery voter who picksup thisballot is
21 A Yes 21 goingto seetheracefor president and vice-president
22 Q | guesswhat I'm getting at isthat you 22 inthat exact order, and it doesn't change, because
23 aready have the fina ballots by the time of the 23 everyone seesthe same picturefor that race.
24 UOCAVA mail-out; correct? 24 The U.S. Senateraceisgoing to look that way
25 A Absolutely. 25 regardlessof what ballot style you pick up,
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regardless of what precinct you belong to. Theonly
places whereit changes, wherewe'veillustrated in
red, these ar e places wher e you may see something
different depending on thejurisdiction that you live
in.

But the stuff that remainsthe samefor
everybody doesn't change; thus our ability to createa
composite sample ballot rather than -- soin order to
change this means| haveto changethe artwork that
doesthisto the number of ballot stylesthat | have
in order that each voter specifically knows what
they're going to be voting on.

Q Could you produce more than one sample ballot
if you wanted to?

A Absolutely.

Q And could, for instance, you insert two
different samplesinto this one mailer?

A Perhaps. | mean, certainly it'sjust a matter
of adding mor e pagesto a document, so, | mean, |
can't say that it would be that, but it would not be
good servicetothevotersin order to make surethey
under stood the differ ence between the ballot styles
that they might see.

Q Or couldn't you simply just put alittle label
at the top of the sample ballot and say, the order of
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per cent back to those municipalities.

So wetry to conduct those elections as
economically as possible, because their budgetsare
not the same asour county budget. So when we do
their ballots, it isan abbreviated version of that
document. But, again, there's only one specific one
that is sent to the whole -- to each city in that
instance.

Q Isthereonline accessto sample ballots?

A Yes, courtesy of the Military and Over seas
Voter Empower ment Act, we all have what we call aMAIS
system or a MOVE Act implementation system that allows
for precinct-specific sample ballotsto be posted on
our websites.

Q Soif avoter goesto your website and inputs
their -- do they have to input their voter
registration number to get a sample ballot?

A They havetoinput certain pieces of datato
get themselves pulled up in the system so that they
can view sample ballots, yes.

Q Butif they did that, they would be ableto
view the real sample ballot, the one that they're
going to use on election day?

A Absolutely.

Q Okay. Meaning what's going to be presented to

©O© 0N O A~ WDNPRP

NNNNNNRERRRRR R B B
O RWNRPROOO®NO®UMWNLEO

Page 90

candidates may be different on the ballot that you see
on election day?

A Sure. And | refer you to my earlier statement
about voterswho don't read the materials we send
them, because truly -- | mean, voter education for
something that doesn't change is easy because the
votersare used to theway thingsare. But when
something changes, you really have to do something to
get their attention.

Simply adding another pageto thisto say,
Well, some of you may get this one, but, hey, some of
you who arereading it thisfar may get the other one
instead.

Q Haveyou ever produced more than one sample
ballot?

A When we do municipal elections, of coursethe
sample ballots we send to theindividual
municipalities are different, but that is one of those
known-going-in things, and we do produce a much
smaller version of the sample ballot for those
jurisdictions, because we --

The statute allows municipalities to conduct
their own elections by special act. Wedo the
municipal electionsfor eight of our nine
municipalities, and we pass the cost of those 100
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them in their precinct, essentially what they're going
to be bubbling in on the day of election, without --

A Yes

Q --variations?

Let'slook at paragraph 18. You say here --
thisis paragraph 18 in Exhibit 1: "As supervisor, |
am also responsible for training elections staff and
volunteers. If the ballot ordering system is changed,
| would need to retrain all staff and volunteers prior
to election day."
Isthat correct?

A Yes

Q "Also, significant changes to these procedures
require filing updated security procedures which, by
law, cannot be submitted later than 45 days prior to
the start of early voting."

A Correct.

Q Isthat your testimony?

A Yes

Q Whenyou say "all staff and volunteers,” who
are we talking about?

A We'retalking about my immediate staff members
who would haveto learn to use new software and learn
how to adapt to make surethat theright ballot styles
wer e going out to theright voters. When | --
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Q Doaing like high-level staff and deputies at
the SOE's office?

A | don't have a demar cation between high level
and not high leve, but, | mean, you'retalking about
everybody, because everyone at some point in the
process comesin contact with it.

And then when | mention the volunteers, | say
volunteers, yes, like everyone else, we pay our poll
workers, but | still consider them volunteers. Now
you'retalking about 4- to 500 different people.

Q Now, ispolling staff different from polling
volunteers?

A When | say " election staff,” I'm talking about
my staff. When I'm talking about " volunteers,” 1'm
talking about poll workers.

Q Isthere anybody else that you'd haveto
train?

A Wadll, | mean, | also employeeand train
troubleshootersto know what's going on with the
voting equipment, if it goeswrong or if it's behaving
in waysit's not supposed to. So those
troubleshooter swould also have beto trained or
retrained.

Q Solet'stakeitinorder. Soas-- as
regards the staff at your office, what training
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people in your -- in your main office in the
supervisor of elections and folks at the early voting
Sites.

So who's @t the early voting sites asfar as
your staff?

A Weéll, some-- | mean, we employ through atemp
agency. Most of the early voting workersare also
poll workers, but certainly | do not employ 400 people
to man five early voting sites.

So typically it isthe precinct clerk and
assistant clerksarethe onesthat work at our early
voting sites, with the exception of my main officein
Crestview, whereit isactually my front counter staff
who run the early voting site over thefront counter.

Q When somebody comesinto an early voting site,
avoter, and they are asked for identification, the
person at the early voting site presumably takes the
identification; right?

A Uh-huh.

Q And handsthe voter, if they're qualified to
vote, a ballot; correct?

A Correct.

Q Andthat ballot isaballot for that
individual voter's precinct?

A Yes, yeah.
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regarding ballot order would need to be done at
each -- at that level?

A Wadl, | mean, literally you have the person or
personswho arein charge of the original ballot
layout and design who would haveto beretrained. You
have the people who proof those ballots that would
haveto beretrained.

And then you have the people who are
responsible when that voter walksin and getsa ballot
over the counter, whether it beto carry away asa
vote-by-mail ballot or whether it be during early
voting -- and my officein Crestview and Shalimar are
both early voting sites-- whether it be that, they
need to know how to make sure that people ar e getting
theright ballot styles, which, again, the computer
system does aid them significantly in that portion of
it once we've established and done all the proofing
and verification of the ballot stylesasthey're
assigned.

But they still need to be cognizant of the
fact that the ballots are going to be different and
make surethat the votersare under standing that
they're getting different ballot stylesasthey're
handing them out.

Q Sol guessyou made adistinction between
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Q So that will have been completely proofed.
That will have been aballot that's preset before the
election worker ever touched it?

A True

Q Andwhat training is required for that poll
worker to hand the ballot to the individual voter who
shows up?

A Weéll, now you'retalking about needing to make
sure-- it tipsfrom there over to voter education.
So, for example, votersarerequired when they enter a
polling location to be provided an opportunity to have
a demonstration about voting or to -- or to review a
sample ballot, which, again, asa composite, that's
easy to do.

But if we wereto changethis midstream, |
would need to make sure my staff knew to not only rely
on the computer system to regurgitate the appropriate
ballot, but to verify that it'stheright ballot that
goeswith that precinct beforethey hand it to the
voter and explain to the voter at the same time what
the differencein their ballot isfrom what they may
be expecting.

Q Don't they aready have to check whether
they're handing out the right ballot to the voter who
comes in the door?
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1 A Wadll, somost of our early voting sitesuse a 1 Q Let'sgo back to the example we talked about
2 ballot-on-demand system, where the voter checksin, | 2 where, you know, we'rein precinct 1, and precinct 1
3 andtheballot printson aprinter attached tothe | 3 hasthe Democrat listed first in partisan races, and
4 main system right there. So, again, you know, the | 4 precinct 2 hasthe Republican listed first in partisan
5 computer system isproofed to makesurethat it's | 5 races.
6 printingtheright ballot styles. Not that it's 100 6 Pretty straightforward setup; would you agree?
7 percent, sometimes mistakes occur, but very, very, | 7 A | would, with the caveat, again, that's
8 very seldom. 8 working under the presumption that the software we
9 In that instance -- irrespective of that, the 9 currently useto dothe ballot layout and design will

10 votersaresimply handed the ballot that belongs--1 |10 accommodate it.

11 mean the-- theballot clerk in that instance knowsto |11 BY MR. WERMUTH:

12 look at theballot stylenumber and say, here'syour |12 Q Okay. Let'sassumethat it can for this

13 ballot, and here'show you get to the voting booths. |13 example. Okay?

14 If we make changes like this, we have to 14 Now, in that instance, avoter comes into the

15 changethat narrative, which meanswe haveto make |15 early voting site, presents their identification; it's

16 surethey now know not only to make surethat they're |16 distributed a ballot, and their ballot has the

17 getting theright ballot style printed from the 17 Democrats listed first in each of the partisan races.

18 machine, just to make sure the machinesaren't making |18 Areyou telling me that a voter services

19 mistakes, but also that they'reinforming thevoter of |19 person at your behest would be instructed to alert

20 what thechangesare. 20 that person that thereis a Democrat listed first on

21 Q Soyourejust adding alayer of something 21 theballot rather than a Republican listed first?

22 that they don't currently do? 22 A Itwould beto alert them to the fact that the

23 A Retraining. 23 way the ballot may have been presented to them has

24  Q No, | mean the message that they're conveying |24 changed.

25 tovoters. You're adding alayer in your example that |25 Now if I had been doing ballot rotation for 20

Page 98 Page 100

1 you just gave me-- correct meif I'mwrong. But 1 years, it wouldn't make a difference, because
2 you're saying that right now avoter comesinto an 2 wherever -- however that rotation might change over
3 early voting site, hands over their identification, 3 the-- over theintervening years, whether Democrats
4 and amachineright next to them printsout aballot, | 4 arealwaysin odd precinctsor even, whether
5 andthebalot clerk simply looks at the number at the | 5 Republicansarein odd precinctsor even, whether we
6 top and handsit to the person without conveyingany | 6 start adding Libertariansto the mix, and now it
7 information other than, thank you for voting? So 7 rotatesevery third precinct or whatever, it would be
8 that'swhat happens now; correct? 8 something the voterswould already be accustomed to.
9 A Correct. 9 But I'm saying if you're changing this

10 Q Andnow you're saying, if there was a new 10 midstream in the middle of an election cycle,

11 ballot order, you would voluntarily and unilaterally |11 absolutely. You havetoinform thevoter that there

12 provide more information to voters? 12 arechangestotheballot that they're used to being

13 A | think it would be a poor -- it would be a 13 presented.

14 completedisservicetothevoterstodoanythingless. |14 Q You just said midstream, but the general

15 Q Butthat'san option -- 15 €lection ballot hasn't gone out; hasiit?

16 A Wdl-- 16 A | think midstream in thefact that wearein

17 Q --that you're putting into the mix? 17 themiddle of -- of the election cycle, and you can

18 A | would say it would be a necessity. You 18 bifurcatethe primary and the general election all you

19 don't change stuff likethat on a voting population |19 would like, but it's one election cycle.

20 without tellingthem. And even if you tell themin |20 Q But in the primary, aren't the candidates

21 printin asample ballot that you mail them, if you |21 listed by alphabetical order?

22 tell them on a sampleballot on your websitewhich |22 A Correct.

23 they may or may not view, you have absolutely noidea {23 Q Inthe general they're listed according to the

24 that you'vereached them up tothat point, which is |24 ballot order statute; correct?

25 whereyou havetodoit again, and again, and again. |25 A Correct.
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1 Q Sothey'relisted differently between those 1 Sowewould simply --
2 two elections at least; correct? 2 Q Butyoudon't haveto say anything really;
3 A Butnotinamanner in whichthevotersare | 3 right?
4 unaccustomed to seeingit. | know thevoterspay | 4 A Correct.
5 attention toit, because| frequently get phonecalls | 5 Q There'sno obligation involved?
6 from peoplewho arefrom the DemaocraticParty | 6 A There'salot of things| do that are good
7 wondering why the Republicans are alwaysfirst. | 7 customer servicefor my votersthat the law doesn't
8 Q Sohow many times have you been asked and 8 requiremetodo. That'soneof thereasonswhy I'm
9 received reports asking about the order of candidates | 9 still supervisor.
10 onaballot? 10 Q Butif youwereto voluntarily do it, al it
11 A | would say, just anecdotally, | could 11 would be is amatter of explaining to poll workers,
12 probably put my finger on maybe a dozen phonecalls, {12 hey, when somebody comesin, let them know that the
13 just about with every general election. 13 ballot order might be different on their ballot from
14 Q Andareadl those requests, you know, why is |14 what they're accustomed to or what the sample showed
15 the Republican on the ballot first? 15 them?
16 A Yes ldon't--I hardly ever get a 16 A Let metell you why that'sa severe
17 Republican calling asking why the Republicansareon |17 oversimplification. It soundseasy, and on the face
18 theballot first. 18 of it, it would appear to be easy, and any clear
19 Q Soyouretaking to votersin that instance 19 thinkingindividual would think, what'sthe big deal.
20 who are very clear on who they're voting for; correct? |20 In Floridarecently, within thelast four to
21 A Sure. 21 six years, they changed the law about asking peopleto
22 Q They're not going to be confused at al who 22 recitetheir address. | have poll workerswho have
23 the Democrat is on the ballot or who the Republicanis {23 been poll workers since before my bosstook office, so
24 ontheballot? 24 they'vebeen poll workersfor 20 plusyears.
25 A Widl, until you get that voter who mistakenly |25 Every one of those poll workers| still fight
Page 102 Page 104
1 fillsin the second oval becausethat'swherethey're | 1 tooth and nail every election to stop them from asking
2 used tothe Democrat being who discovered they just | 2 peopleto recitetheir address, because the law no
3 voted for Republican, and oncethat ballot goesin the | 3 longer allowsfor that to happen.
4 tabulator, | can't get it back. That'swhat wewould | 4 Q Soall thetraining in the world --
5 betryingtoavoid, and that would bethereasonfor | 5 A Sowhen | say they would haveto beretrained,
6 pointing out the changesto thevotersaswe're 6 sayingit onetimeand thenit'sall over, isn't
7 handing them the ballots. 7 everybody happy now, isnot how it would work. And
8 Q Yeah, but then it would be simply a matter of 8 that'snow how it -- that would not be -- it just --
9 saying, hey, take alook at the ballot order? 9 it'san oversimplification of -- of what would happen,
10 A ldon'ttake--1 don't take umbragewith the |10 yes.
11 fact that if weimplement thisyearslater, it becomes |11 Q Well, the example you're giving meis people
12 acommon practicefor peopleto actually start paying |12 who are apparently untrainable?
13 attention to and reading their ballot to be sure 13 A No. Theseare-- again, these are pall
14 they'revoting correctly; | don't seethat asa 14 workerswho get into habits, and it'shard to change
15 challenge. | seeit asa challenge changingtheway |15 people'shabits. I'm just saying, for good customer
16 wehave donethingsin the middleof an election |16 service purposes, what you're proposing
17 cycle. 17 oversimplifies. When | say they would need to be
18 Q Butinthisexample, aren't we only talking 18 retrained, | mean they would need to beretrained.
19 about telling the voter, hey, the ballot order may be |19 Q But | guessyou're creating the obligation to
20 different than what you're accustomed to? 20 train them voluntarily?
21 A It'san oversimplification, but yes. 21 A Soif thiswere something | had 12 months or
22 Q Butthat'sal you'rereally conveying? 22 18 monthstorall out, totally changesthe equation.
23 A | wouldn't go sofar asto point out that in 23 Q Uh-huh.
24 some casesthe Democrat isgoing to befirst, because |24 A Totally changesthe equation.
25 | don't liketo put any political biastotheprocess. (25 Q It wouldn't be any problem at all?
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1 A | wouldn't say it wouldn't beaproblem. I'm | 1 Q Andareyou awareif there's any mention of
2 sayingit would give me ampletimeto educatethe | 2 theballot order in that polling place procedures
3 dectorateand thevolunteers, andtoretrainand to | 3 manual?
4 emphasizeand totrain again and totrain again. The | 4 A | am not.
5 law requiresthat they have at least threehoursof | 5 Q Would you flip to page 18 of Exhibit 3.
6 training before each election. And you'rebasically | 6 A All right.
7 goingtotakethetrainingthat they'vebeenreceiving | 7 Q Do you see the reference to voting machines?
8 for every election they've worked for the last 20 8 A I'vegot column 2, voting system operation?
9 yearsand tell them, now you'regoingtodo something | 9 Q Yes. Isthere any procedure for polling staff
10 different. 10 or volunteersto code the machines?
11 Y ou would think that would stand out in 11 A No.
12 people'sminds. But when you havealineof people |12 Q Poll workers only need to be able to turn on
13 out thedoor and down the hall -- which we pray for on |13 and operate the machines; right?
14 €lection day, because we likeabigturnout -- all of |14 A They need to know how to turn it on; they need
15 that goesout of their head, and they fall right back |15 to know how turn it off. They need to know
16 intotheir same habits. 16 rudimentary troubleshooting procedures, i.e., if a
17 Q I'dliketo show you what is marked as 17 ballot jams, the procedure that you go through to
18 Exhibit 3. That's the Polling Place Procedures 18 clear aballot jam; they need to know if the machine
19 Manual, June 2014, from the Florida Division of 19 stopstaking ballots; theimmediate stepsto allow
20 Elections. Isthat correct? 20 voting to continue using the auxiliary bin versus, you
21 Can you take alook at that? Have | properly 21 know, arethereremedial stepsthat they can take
22 described it? 22 without summoning a troubleshooter.
23 (Exhibit No. 3 wasidentified for the record.) 23 They need to know how to shut it down at the
24 A ThisisthePolling Place Procedure Manual. |24 end of the night. They need to know how to transmit
25 That isadocument developed by administrativerule, |25 theresultsfrom that machine at the end of the night,
Page 106 Page 108
1 yes 1 all of which are covered in our very specific poll
2 BY MR.WERMUTH: 2 worker manual, which iswhy my manual is about three
3 Q | gaveyoutheright version. So -- 3 timesthesize of thisone.
4 A Butthisisthe June'14 version, which tells 4 Q But none of those things that they are
5 meitisprobably not the most current version, 5 required to do have anything to do with coding the
6 becausel believethereisa'16 version out there 6 ballot order of the -- of the ballots or reading the
7 from beforethe'16 elections. 1'd havetolook at | 7 code of the ballots?
8 thewebsiteto makesure, but | don't know. 8 A No, becauseas!'vetold you, that hasto do
9 Q Sothismanua or theonejust likeitis 9 with the election management system itself, which is
10 something that you give the polling staff and 10 not covered in the polling place procedur e manual,
11 volunteers; right? 11 because the election management system used to lay out
12 A Thismanual is something that thelaw requires |12 ballots has nothing to do with polling places
13 | haveat least one of in my polling locations. My |13 directly.
14 poll worker manual isthicker than this, containsmuch |14 Q Basically the functions of laying out the
15 more detail specific to the operations of my polling |15 ballot realy are something that you and your highly
16 places. Thereason | provide one of these manualsto |16 trained deputies do?
17 my polling place isbecause the law requiresmeto. |17 A Correct.
18 Q Okay. Sothe manual that you have at your 18 MR. JAZIL: Isnow agood time to take another
19 polling place, doesit discuss the ballot order? 19  break, by chance?
20 A Itdoesn't haveto, becausethereisno change |20 MR. WERMUTH: Sure.
21 totheway theballot isordered. 21 (In recessfrom 5:22 to 5:30 p.m.)
22 Q Sother€snotraining at all on that -- on 22 BY MR.WERMUTH:
23 theballot order in your current manual that you put (23 Q We're back on the record.
24 out at the polling places? 24 Soisit fair to assume that you don't deploy
25 A Correct. 25 polling staff or volunteers who are completely
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1 ignorant of the standard ballot features? 1 imperativethat the people who aretrained to work
2 A Wadl, I --1 can say, again, that the law 2 thereknow how many different ballot stylesthereare
3 requiresthat they receive aminimum of threehoursof | 3 among the precinctsthat are assigned to that polling
4 training before each election. Sothelaw also 4 location. So although | do have 52 precincts, | have
5 requiresthat new poll workersreceiveaminimumof | 5 42 polling locationsto serve those 52 precincts.
6 fivehoursof training beforetheir first election. 6 Q So--soyouinform your staff already about
7 Now bear in mind, we haveto cover thegamut | 7 thepossibilitiesor, inthis case, specifically --
8 of alot of thingsduringthat time. Wehavetocover | 8 A Whenever they --
9 issueswith ADA accessibility and access. Wehaveto | 9 Q -- whenever it can be --
10 train them not only on the electronic voter check-in |10 A -- whenever they have multiple ballot styles.
11 station; they haveto betrained on making surethe |11 They alwayswant to know how many ballot stylesthey
12 right ballotsareissued. 12 have.
13 They haveto betrained on helping voters, 13 Q Andyou inform them of that?
14 assisting votersusethe ADA equipment; settingup (14 A Yes.
15 regular voting booths, tearing all of that stuff down, |15 Q Asastandard practice now?
16 putting it away; accounting for ballotsduringthe |16 A Absolutdly.
17 election day, both interim and at theend, becauseany |17 Q And you could do that with the ballot order?
18 person other than theclerk and assistant clerk who |18 A Absolutely. I'm not sayingit couldn't be
19 carriesthetitleinspector can be asked todoany of |19 done. I've never said to my point in any of thisthat
20 theingpector positions, which iseverything from |20 it can't bedone; it'sthetiming of the
21 greeter, totheunit clerk, to the ballot clerk, to 21 implementation of it being done, and even the ability
22 theperson standing by the ballot box to ensurethat |22 of the softwareto doiit.
23 it isoperating correctly and all pointsin between. |23 Q So whether the Republican candidates are
24 So -- sothere areliterally five different 24 listed first on the ballot or second on the ballot,
25 jobs, and we havetofit in all of that stuff, plus 25 the candidates will still have the label R-E-P after

©O© 0N O A~ WDNPRP

NNNNNNRERRRRR R B B
O RWNRPROOO®NO®UMWNLEO

Page 110

sensitivity training, et cetera, in the middle of all
of that too.

So it is-- it'scomprehensive. Soup to nuts,
if you will. Sol won't say -- so give me your
guestion again, because | fed likel've strayed off
of your answer.

Q Isitfair to assume that you do not deploy
polling staff and volunteers who are completely
ignorant about the standard ballot features?

A | would say that's afair assessment.

Q So staff and volunteers are informed, for
instance, that ballots can and do vary by precinct;
correct?

A | am always careful to tell precinctsthat
have multiple ballot styles how many that they can
expect to have, because thereisalevel of complexity
that goes along with that. In addition tothat --
excuse me.

In addition to that, we have multiple
locations wher e we have, because of space
considerations and other things, collocated precincts
within the same polling place, one space particularly
that containsthree different precinctsin that
location.

And soin that instance, it's even more
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their names; correct?

A Yes

Q Okay. And surely the staff and volunteersyou
deploy to voting sites are capabl e of informing anyone
who asks that the label R-E-P after a candidate's name
means they are a Republican candidate, and the |abel
D-E-M reflects a Democratic candidate?

A Usually the only times we get questions about
party labels on ballots are onesthey don't recognize.
For example, the Libertarian Party doesnot likethe
old abbreviation L-1-B behind their name for whatever
reason, sothey use L-B-T now. And the-- likethe
Constitution Party of Florida that uses C-P-F. People
go, what the heck does C-P-F mean, and they just don't
Know.

So, | mean, the party abbreviations, although
publicly available on the Division of Elections
website, is not something that even my poll workers
really keep in their head. But | think most people
who under stand written English understand R-E-P means
Republican, and D-E-M means Democr at.

Q You don't get many questions about that, or
you don't get any questions that you know of about
that from voters?

A Not usually.
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1 Q Wiédl, canyou think of an example? 1 A Absolutely. I'm just saying euphemistically,
2 A Wwdl, | mean, | have-- | have had peoplecall | 2 that presumption isnot based in fact.
3 and ask mewherethe party abbreviationscomefrom, | 3 Q Soif somebody just reads the name, sees the
4 who decideswhat they are. | can simply point themto | 4 label, they can tell they're voting for a Republican
5 theDivision of Electionswebsite to the pagewherein | 5 or Democrat; right?
6 they list what all of the party abbreviationsare. 6 A Iftheyreadthelabel. And I can't gotothe
7 Much more complicated processwhen wehad more | 7 voting booth with them and read it, and that'sthe
8 minor political parties, becausethat seemedtobe | 8 problem.
9 wheremore people'sinterest lied in what someof the | 9 Q Areyou presuming that they just don't read
10 minor partieswere. Now that we've whittled theminor |10 them?
11 partiesdown to afairly reasonable number, you know, |11 A | am telling you that thelion's share of my
12 | don't get asmany questionsabout it as| did, say, |12 voterswho are Republican are so used tothe
13 eight yearsago. 13 Republican being first on the ballot that if | don't
14 Q Butyou can't recall aninstance where anybody |14 tell them theballot order has changed, there will be
15 asked you, what does DEM mean or REP? 15 voterswho go to the voting booth and will fill in the
16 A Not asit relatesto your ballot, but | have 16 first oval expecting it to bethe Republican,
17 had that question come up from peoplewhen they |17 especially in racesthat are down the ballot.
18 receivetheir voter information card, which is 18 I'm not talking about therace for governor
19 required tolist their political party affiliation. 19 and not theracefor U.S. Senate. But | can assure
20 And because! had people who did not know what the |20 you the further down the ballot you get, thereare
21 abbreviations meant, we actually changed theformat of |21 going to be votersthat by rote vote for thefirst
22 those cardsto spell out the entireword, or wordsof |22 person becauseit'swhat they've always done.
23 their party affiliation rather than usethe 23 If you don't inform those voters, you've done
24 abbreviation that the state uses. 24 thosevotersaterrible disservice.
25 So it has happened, but not in that direct 25 Q Soif anyone happensto ask a polling staff or
Page 114 Page 116
1 context with the ballot itself or candidateson a 1 volunteers about the order of candidates on the
2 ballot. 2 ballot, can't the staff or volunteers smply refer the
3 Q Sopresumably voters can go in there and can 3 voter to the onsite supervisor?
4 seethat, you know, the -- if the ballot order 4 A Sure
5 changes, and it says DEM first and REP second, 5 Q Yeah?
6 presumably they're going to know that by itsreading; | 6 A Theclerk. Absolutely. That would bethe
7 right? 7 person to which they directed the questions, yes.
8 A And euphemistically you can put theword 8 Q Orthey could call the supervisor of
9 "assume' whereyou usetheword "presume,” andweall | 9 elections office?
10 know what euphemism followstheword "assume.” | can |10 A Sure.
11 tell you that exactly what happened in Palm Beach |11 Q Or that'sonly if a staff member doesn't know
12 County in 2000 was exactly that presumption. 12 right off the bat what the ballot order is; right?
13 The second oval, or the second holetopunch (13 A Well, most of thetimethe precinct clerks, if
14 on their ballot with the butterfly design was not the |14 it'sa question about ballot order, they usually refer
15 second candidate on the ballot, which wasthethird |15 them to me anyway, because usually thereisalayer to
16 hole. Soto say that people could follow that and |16 thequestion. It'snot smply a matter of what isit,
17 know what they were doing, yes, but a cautionary tale: |17 it becomesa matter of why isit, and they don't --
18 You'recrossing over into somedangerousterritory. |18 they're not necessarily equipped with the why.
19 Q Doesyour ballot look anything like the 19 Q Sojust going back, you were saying that it
20 butterfly ballots that you were just talking about? 20 would be an utter disservice to not tell voters that
21 A Becauseit'snot germaneto an optical scan |21 the Democrat's now listed first on the ballot instead
22 based voting system, no. 22 of the Republican.
23 Q Sothecandidateis clearly, you know, listed 23 Do you think it's your duty to inform voters
24 inposition 1, in position 2, and they havetheir own |24 of the position on the ballot of --
25 bubbles next to them? 25 A Not specifically by party. But | can tell you
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1 that | havejust as many Democrat votersin my county | 1 ballots. This person's going to receive one ballot.

2 that would befilling in the second oval, presuming | 2 A | understand. But I'm just saying, asa

3 they werevoting for Democr ats, who would becheesed | 3 parallel construct to what you're asking me, I'm

4 off to discover that they voted for a Republican. 4 telling you you can't presume what a voter isgoingto

5 Q Sokind of just saying, hey, watch out. Don't 5 dowhen they gointo avoting booth, and we're not

6 votefor that Democrat in position number 1; isthat | 6 allowed to goin thevoting booth with them.

7 what you're -- 7 Q Right now you don't tell voters anything about

8 A That would not be how my poll workerswould | 8 theballot order --

9 phraseit, no. 9 A Becausethevoter who used to bein precinct 1
10 Q Butyou'vetakenit upon yoursef to 10 who now moved into precinct 2's ballot order doesn't
11 voluntarily inform voters of a difference in ballot 11 changewhen they do that right now.

12 order because you don't want that result to occur? 12 Q Soyou don'ttell the-- you don'tinform

13 A | don't want my votersto mistakenly vote, 13 votersright now of the ballot order?

14 because, again, votersare creatures of habit. 14 A No.

15 Q Sofirst you're going to assume they don't 15 Q Why couldn't you post anotice at polling

16 readtheballot. They just auto pilot in there, first 16 ditesthat informs both staff and voters that the

17 ontheballot, vote for that; first in the next race, 17 ballot order may differ from their sample ballots?
18 votefor that; first in the next race, vote for that. 18 A | amcertain if thisisimplemented, we will
19 They don't -- they don't think twice about who's 19 haveto post a noticethat explainsthat. | am just
20 actualy listed there? 20 ascertain that the same voterswho don't read
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A Wadll, you're asking meto presume what voters
think, and | won't go there, because voters do things
that you and | could never imagine, and truth is
stranger than fictions.

Q Butit'sthat assumption --

21
22
23
24
25

anything elsel've posted at the polling site on the
big board of thingsthe law requires meto post will
also not read that.

| have a big sign that says photography is
forbidden in the polling place, and | can't tell you
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A When you seeit, you go, why would they do
this? That'swhy you be as clear asyou can in the
voter instructionsto make surethe votersare not
making errors; or if they are, that they have the
opportunity to correct the errorsbefore they leave
the polling place.

Q Butit'sapresumption that the voters aren't
reading the ballots that would cause you to warn them
of aballot order change?

MR. JAZIL: Object to the form there, just for
the record.

If you understand the question, please go
ahead and answer.

A | mean, it'sa-- anytimeyou presumewhat a
voter isthinking, you'retreading on danger ous
ground, because as| said, votersdo all kinds of
crazy stuff, and they do not read instructions.

| told you earlier when | was an absentee
voter in Pensacola, and | received all those advanced
ballots, | wasn't looking at the ballots-- | wasn't
looking at theinstructionsthat came with it to
explain why | wasreceiving five ballotsfor three
elections. | thought, what'swith these stupid
election people --

Q We'renot talking about a profusion of
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the number of times my poll workers have had to stop
people from taking ballot selfiesin the polling place
or picturesin the polling place with their cell
phones, because the law prohibits photography, despite
the sign that says you may not take any type of
pictureinside a polling place.

Q Doesthe law require you to -- to cater to
those individuals who don't read by informing them of
the ballot order?

A Thelaw doesn't specifically address anything
about ballot order, and so thereisnothingin the
noticesthat | currently provide under law that
referencesthat. | am simply saying, regar dless of
what you post in a polling place, there will always be
people who don't read the notices and are not informed
of it based on thewritten notice alone.

Casein point, even if a candidate is removed
from a ballot, the law requires usto post in each
voting booth a special notice that saysthis person
has been removed from the ballot, and by golly, |
still get ballots wher e people vote for people who
have been removed from the ballot for whatever reason.

So, again, when you presumethat the voter is
going to read, under stand, and what they're going to
do with that notification, it's-- it'sjust that,
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1 it'spresumption. 1 section 101.657 in an election in which they areto
2 Q Soyouthink votersjust go in, kind of auto 2 takeeffect.”
3 pilot and mark thefirst candidate on alist? 3 A Right.
4 MR. JAZIL: Object to the form. 4 BY MR.WERMUTH:
5 MR. SHEEHY: Object to form. 5 Q Sowhat doesthis statute have to do with
6 THE WITNESS: Which meanswhat? | dontknow | 6 informing staff and volunteers of the variationsin
7 what that means. 7 ballot order?
8 BY MR. WERMUTH: 8 A Waell, | would point you to the previous
9 Q Proceedto answer. 9 paragraphs, paragraph 2, whereit says-- I'm sorry,
10 MR. JAZIL: If you understand the question, 10 let'sskip paragraph 2 and go to 3, where it mentions
11 please go ahead and answer it. 11 that therulesthat the state promulgates --
12 A I'msayingyou'reaskingmetopresumewhata (12 Q | think -- but I'm looking at what you cited
13 voter isthinking, and | can't tell you what voters |13 inyour -- in your declaration. So you've cited in
14 arethinking. | cantell you that | have seen voters |14 your declaration, paragraph --
15 that comein with the slate cards from both palitical |15 A | stand by that, but you're asking meto tell
16 partieswho arerotely fillingin ovals based on 16 you what the security procedurescontained. Thisis
17 what'son their slatecard. Tome, that saysthey're |17 the section that says, any changesto my security
18 not reading anything. 18 proceduresarerequired to befiled 45 days prior,
19 BY MR. WERMUTH: 19 which isexactly what that says.
20 Q Buttheexampleyou weretelling mewasjust |20 Now, what would changein my security
21 somebody coming in and not looking at the name onthe |21 proceduresiswhat |I'm trying to get acrossto you.
22 ballot and just marking the first on the list. 22 Itisenumerated in therulethat thislaw
23 A Right. 23 promulgates, but it isnot enumerated in the law
24 Q Soyou think that's something that can 24 itsdf, merely therequirement, but thereare
25 commonly occur? 25 referencestoit, including in paragraph 3, whereit
Page 122 Page 124
1 A Absolutely. 1 talksabout procedures of voting, including write-in
2 Q Soyoureferenced in paragraph 18 that, "Also 2 voting, counting, tabulating, recording votes and
3 significant changes to these procedures requirefiling | 3 voting systems used, adopt -- down under (4)(b) --
4 updated security procedures by -- which, by law, 4 written proceduresto ensure accuracy and security in
5 cannot be submitted later than 45 take dayspriorto | 5 their county, including proceduresrelatingto early
6 thestart of early voting." 6 voting.
7 A Correct. 7 Every one of those things could conceivably be
8 Q Allright. I'vegot acopy -- and | guess we 8 touched, not specifically by my desire to make sure my
9 don't haveto mark it as an exhibit because it's the 9 votersare given accurate information, but more
10 law, but I've got a copy of the statute. 10 specifically by changesto how ballotsarelaid out
11 I guess I'm wondering, what security 11 and how ballots aretabulated.
12 procedures are you talking about in thisparagraph, |12 Q Butright in this paragraph, paragraph 18,
13 because, | mean, what does this statute have to do 13 you'retalking about security procedures.
14 withinforming staff and voters of variationsin 14 A Yes
15 ballot order? 15 Q Security procedures, according to the statute,
16 A It'snot staff specifically. But what I'm 16 arethe-- themselves. And then you're talking about
17 sayingis, and | don't know -- 17 other procedures up here --
18 MR. JAZIL: Fritz, wouldyoumindif | geta |18 A Soif you could pull up therulethat is
19  copy of that? | don't have a copy. 19 referenced by thisthat the security procedureswill
20 MR. WERMUTH: Sure. The statute, it'sFlorida |20 be produced from, you will understand thereisan
21 Statute 101.015(4)(c): "Each supervisor of 21 itemized list of thingsthat security procedures must
22 elections shall submit any revisionsto the 22 contain . And that will giveyou a better
23 security procedures to the Department of Stateat |23 understanding of why | referenced that as something
24  least 45 days prior to early voting commence -- 45 |24 that potentially, by changing a ballot ordering
25  daysbefore early voting commences pursuantto |25 system, could need to be changed and requirea
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1 statutory deadline of 45 days beforefor metohave | 1 your security procedures.

2 security procedures done and updated. 2  Q I guessmaybel'm--1'm--

3 Q Soyourejust saying could in acosmic sense; 3 A Ifyoudon't understand what'sin my security

4 you don't have any idea whether the security 4 procedures, the only person sitting here at the table

5 procedures -- 5 that knowsthey need to be changed isme. And if |

6 A Canwepull uptherule? 6 can'tillustratethat for you --

7 MR. JAZIL: Object to form. 7 Q Yeah, but what's going to cause you to have to

8 BY MR. WERMUTH: 8 change your security procedures?

9 Q No, I'mtalking about this statute. I'm 9 A Changingtheballot order rotation, the way we
10 talking about this statute. 10 handleballots, the way we order ballots. Anything
11 A AndI'vetold you exactly what | referenced |11 that hasto do with the ballots, anything that hasto
12 thereisthechangesthat would be made, and the |12 do with the tabulation of ballots, all of that stuff
13 content of what isin those security proceduresis |13 potentially can be changed based on whatever was
14 outlined by therule promulgated by the statute. |14 implemented. And any changeto that security
15 Q Yes, but what do those security procedures 15 procedureprior toitsuserequiresthat it befiled
16 haveto do with informing the staff and volunteersof |16 inthestate 45 daysprior.

17 variationsin ballot order? 17 Q Butyou don't know if those security

18 A It may not have anything to do with it 18 procedures need to be changed?

19 specifically as-- asthese -- and thismay just bea |19 A | can tell you that changing what they're

20 very poor choice of placefor meto drop that 20 proposing to changewill require changesto my

21 statement inthere. It could just aseasily havebeen |21 security procedures.

22 astandalone paragraph by itself. I1t'snot 22 Q If changes are made precinct by precinct in

23 necessarily directly related to thefirst part of the |23 ballot order?

24 paragraph. 24 A If changesare madetotheway ballotsare

25 Q Soyou have -- you don't know whether or not |25 laid out and the way ballots are designed and the way
Page 126 Page 128

1 therewould be any need to -- to file updated security | 1 that ballotsare-- | mean, everything to do with

2 procedures? 2 ballotsisin the security procedures, so when you

3 MR. JAZIL: Object to form. He'sanswered the | 3 changethat, you're changing the security procedures.

4  question asit relates to changes in the ballot 4 Q Justif you go to a precinct-by-precinct

5  order statute. 5 ballot rotation, you think the -- well, did you say --

6 MR. FUGETT: | want to state for the record 6 A I'msayingthisisprobably a poorly-placed

7 that the witness has asked the opposing counsel to | 7 referenceto the security procedure changes that would

8  pull up hisstatute that's referenced in 8 bereferenced, becauseyou'retryingtotieit tothe

9  101.015(4)(c), and opposing counsel hasnot done | 9 earlier -- the beginning sentence, which talks about
10 that. 10 training €lection staff and volunteers, which may or
11 BY MR. WERMUTH: 11 may not require changesto the security procedures.
12 Q Allright. But you can answer the question, 12 But | can tell you that changing the way you
13 standing objections. 13 tabulate ballots and the way ballots arelaid out and
14 A Sogivemethequestion again. Would anything |14 designed will change security procedures.

15 need to be changed in the security proceduresasit |15 Q So early voting for the general election isn't
16 relatestotraining staff? 16 set to start until October 22nd, 2018, at the

17  Q Youdon't know heretoday if anythingwould |17 earliest; correct?

18 need to be changed? 18 A May | reference my calendar real quick?
19 A Yes | cantell you that security procedures |19 Q Sure. Or 15 days before the election.

20 will need to be changed, but not specifically asit |20 A That'stheearliest it can start. If that's
21 relatestothat subject. 21 theday, yes.

22 Q What security procedures need to be changed? |22 Q And 45 days before that is September 7th,
23 A | told you if we could pull up therulethat 23 2018; right?

24 ispromulgated from this statute, | can showyou (24 A Yes.

25 precisey what therule specifiesarethecontentsof (25 Q Soif you feel compelled to change the written
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procedures, what more do you think is needed to notify
the polling staff and volunteers that ballot order may
be -- may vary by precinct?

A Wadll, again, that's -- that's mixing apples
and oranges. So thechangesto the security
proceduresare not necessarily relative to changesto
polling place procedures.

Q But if you wanted to change the polling place
procedure -- the security procedures, you'd still have
timeto do it until September 7th; right?

A That -- that would bethe deadline. But,
again, so remember, you -- to changethem, you're --
you're operating under the assumption that my software
will currently do it asit iscertified by the state,
and that any changeto that software, if changes need
to bemade, or if recertification needsto occur, or
if any change to the firmwar e needsto occur, none of
that can be done until after the August 28th primary
is concluded, because you cannot change my operating
system and my software versionswhilel'm in the
middle of an active election.

Q | know you want to add all that stuff in. But
I'm just saying, to comply with this statute and
submit your security procedures 45 days before early
voting commences, you could do that within thistime
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second on all the ballotsin Okaloosa County, you
could do that right now?

A Correct.

Q Youcoulddoit, setit up and runit?

MR. JAZIL: Object to form.

A Yes. Again, because we'retalking about a
static picturethat doesn't change between precincts.
BY MR. WERMUTH:

Q And dl these administrative burdens you're
talking about wouldn't come into play?

A I'm not saying that therewouldn't be some,
but not to that level.

Q Nothing you couldn't handle right now?

A If -- if wewerenot rotating things,
whatever -- whatever change-- | mean, you could tell
meto list them in reverse alphabetical order, and |
will list them in reverse alphabetical order.

Q Andyoudbeabletodoit --

A | would still have to provide massive
education for the voters so they understand it'sin
reverseorder, just asa courtesy to thevoters so
they under stand what they're looking at.

Q Sowhat if all the precincts have the same
ballot order; in other words, if all 52 precinctsin
Okaloosa County have a ballot order with the Dslisted
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frame?

A When would | learn what theimplicationsare
of thechangeif | can't --if | can't test the
change? Becausethat'swhat it comes down to. |
can't writeaprocedurel don't know, and | can't test
what | don't know until | have the new software, if
new softwareisrequired.

And until I do all of that, I'm not going to
writeaprocedure, and | can't do any of that while
I'm in the middle of an active election. Because if
there's any softwar e change or firmwar e change
required, | absolutely cannot start trying to
implement it until the August 28th primary is
concluded on September 4th.

Q Soyou're saying that ballot order changes on
a precinct-by-precinct basis, the example | gave you
would require this whole parade of horribles; correct?

A Whole parade of what?

Q Horribles. You know, the example of al of
the changes that you just mentioned a moment ago --
changes to the security procedures, to the design
elements.

But asit stands right now, if Judge Walker
said, you know, change -- change the ballot order to
the Democrat listed first and the Republican listed
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first, can the software's current functionality allow
you to create ballots like that, and count and
tabulate the votes from that accurately?

A Yes

Q Andthat'sthe case for the software in each
and every county in Florida; right?

A | haveto assume so, because they're currently
doing that.

MR. SHEEHY': Object to the form.
MR. ZEHNDER: What was the witness's answer?

A | said | haveto assume so, sincethey're
currently doing it with the current order.

BY MR. WERMUTH:

Q It'syour understanding that every county has
the software right now to set the ballot order, either
R'sfirst or D'sfirst; right?

A Yes

Q For al partiesand racesin the precinctsin
those counties?

A Yes

Q AnNd setting that ballot order, whether it's
the D first or the R first, doesn't add the additional
administrative issues about which you're concerned;
right?

A Incorrect.
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1 Q Sowhatis-- 1 training. It would be something | could easily

2 A Youwould still have a voter education that 2 incorporateinto my sample ballotsif you werejust

3 you would haveto -- asaservicetothevoter. The | 3 changingtheorder in my county.

4 lawisn't goingtorequirethat it beprovided, but | 4 Q If youwereto know by the end of the month,

5 it'spoor -- it'sjust poor customer serviceand poor | 5 you'd still okay; right?

6 servicetoyour voterstonot let them knowwhen | 6 A Correct.

7 something has changed. 7 Q If youwereto know by the end of August,

8 Q Andinthat regard, it'sjust telling them the 8 youd still be okay?

9 ballot order has changed? 9 A It could bedone, absolutely.
10 A Well, my sampleballots, for example--inthe |10 Q If supervisors-- okay. Let'sgo to
11 exampleyou have outlined, my sampleballot, which is |11 paragraph 19 of your declaration, Exhibit 1. You say
12 acomposite sample ballot, would resemblewhat the |12 therethat, "If supervisors lack the timeto educate
13 voter was handed when they went tovote, versusa |13 votersand train staff regarding any changes, it could
14 sampleballot that may list the Republican first or |14 be chaos."
15 the Democrat first, and then they get thereand find |15 Isthat correct?
16 out that that'snot thevalid order. Whenthose |16 A Yes
17 thingsdon't change, then presumably yes. 17  Q "A voter may arrive on election day expecting
18 Q Andisit aso correct that the softwarein 18 to see something resembling a published sample ballot
19 each county allowsfor the ballot order tobesetin |19 or the same ballot order they have seen on Florida's
20 that specific county precinct-wide? 20 ballotsfor decades.”
21 A No. 21 Isthat correct?
22 Q County-wide? 22 A Yep.
23 A County-wide, yes. Precinct-wide, | can't 23 Q "Thiscouldlead to delay as voters
24 verify that. 24 familiarize themselves with the new system and hunt
25 Q Inother words, each software systemis 25 for particular candidates."

Page 134 Page 136

1 separate, and that one county can haveaballot order | 1 Isthat what it says?

2 that has the Republicans first, and another county can | 2 A Correct.

3 haveaballot order of D'sfirst; right? 3 Q That'syour testimony today?

4 A Absolutely. Although, you know, you wouldbe | 4 A Yep.

5 not doing thingsuniformly acrossthe state, which| | 5 Q "Voter intent may be frustrated if voters are

6 believewaspart of the heartburn with Bushv. Gorein | 6 confused by the new format and cast votes for somebody

7 thefirst place wasthat thingswerenot being done | 7 other than their preferred candidate.”

8 thesameacrossthe state. 8 Isthat correct?

9 Q Leon County software would allow for 9 A Correct.
10 Republicansto belisted first in all partisan races 10 Q "And staff may not be fully trained on the
11 inall precincts, and Okaloosa softwarewould allow |11 changes, making them unable to help."
12 for Democratsto belisted first in all partisanraces |12 Y ou stand by this paragraph today?
13 inall precincts; right? 13 A ldo.
14 A Yes 14 Q Sowhat doyou mean by "chaos' in this
15 Q Andwhen would you need to know whenthat |15 paragraph?
16 ballot order is, in your county? 16 A Wadl,it'sjust that. | mean, a polling place
17 A | would haveto-- | mean, | could tell you 17 on any given election day when everything isrunning
18 thesamething| tell everybody when they say when the |18 smoothly isjust avery ordered form of chaos. It
19 last timel can get something on theballot that's |19 doesnot take much to cause panicin a poll worker.
20 goingtochange my ballot, and that is, | need toknow |20 It doesnot take much to cause panicin voters.
21 assoon aspossible sothat | can make whatever plans |21 It does not take much for voterswho fedl that
22 need to be made. 22 they have been somehow disenfranchised by choicesthey
23 Q Butif you knew right now, you'd be okay? 23 madeon aballot toimmediately call the pressand
24 A If ] knew right now, it would be, you know, |24 start afirestorm over something that, if the voter
25 something | can incorporate easily into my poll worker |25 had read and followed the instructionswe provided,
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1 would have been avoided by them reading and following | 1 A Weéll, theorder of which candidates have
2 theinstructions. 2 appeared on the ballot has not changed since George
3 Sowhen | say " chaos," | absolutely stand by | 3 Bush was-- George Bush. Since Jeb Bush was elected
4 thefact that it could cause chaos. 4 governor, the Republicans have been first on the
5 Q Soareyou suggesting that changing -- in my 5 ballot. For thedecadesprior tothat, under the same
6 example, you have the ballot order in precinct 1 with | 6 statute, the Democratswerefirst on the ballot, and
7 the Republicans listed first in the partisan elections | 7 that did not change for decades.
8 down the ballot consistently, and you havein 8 Q Therearecommonly different candidates on
9 precinct 2, you have the Democratslisted firstinall | 9 each election cycle, right, on the ballot?
10 the partisan races down the ballot, do you think that |10 A Meaning what?
11 differencein ballots would cause chaosinthe polling |11 Q Oh, different candidates, you know. Naobody
12 place? 12 ever seesthe same ballot in, say, the 2016 election
13 A | believetheword | used is" could,” and | 13 and the 2018 e ection; right?
14 stand by that. 14 A Correct.
15 Q Youknow, they would haveto shutdownthe |15 Q There'sgoingto be variationsin ballot?
16 polls? 16 A Wadéll, ascandidates come and go, absolutely.
17 A Thatisnot what | said when | said "chaos." |17 Weall have our favorite local perennial candidates
18 And in the examplethat you asked metoiterate, | did |18 that show up on alot of ballotsall thetime.
19 not reference shutting down the polls. Pollshaveto |19 Q Asthedifferent offices are up for
20 beshut down by God. You don't just shut a poll down. |20 reelection --
21 Even when we've had hurricanesthat have |21 A Sure.
22 completely obliterated polling places, thepollsopen |22 Q -- and different people are there? District
23 ontime. Whether you'rein aGP Medium tent in |23 boundaries change; don't they?
24 somebody's parking lot, or whether you'reina |24 A Absolutely. By statute.
25 building that you haven't ever used asapollingplace |25 Q Yeah. Likewhen redistricting occurred,
Page 138 Page 140
1 before, thelast thing anyone ever, ever doesever is | 1 people are now in different districts, different
2 cancel an election or reschedule an election. 2 senate districts, different house districts,
3 I'm hereto tell you, there have been alot of 3 potentialy different congressional districts?
4 academic discussions about reschedulinggeneral | 4 A Yep.
5 elections, and the answer is, the U.S. Constitution | 5 Q Obviously every ballot over the decades has
6 sayswhen the general electionsare held, and you have | 6 been different than the ballot in the election before
7 toholdtothat. It doesn't say, unlessyou don't 7 it?
8 wanna, or if it could be problematic, you can change | 8 A Sure.
9 itor moveit around. It'sjust not permissible. 9 Q Areyouaware of any right of avoter to have
10 Q Soyou'rejust assuming that something 10 the same ballot for decades?
11 horrible could happen, chaos could ensue -- could? |11 A It'snot amatter of having the same ballot
12 A Could. 12 for decades. | would refer to the statute that lists
13  Q Couldn't alot of things happen? 13 thevoter'srightsand responsibilities. It saysthe
14 A Absolutely. Bomb threatscould becalled in. |14 voter hasaright for their ballot to be accurately
15 People could walk into a polling place with aweapon |15 counted.
16 that -- you know, there'sasign that saysyou'renot |16 Q Do Republican voters have aproperty right in
17 allowed to bring afirearm into a polling place. Any |17 the ballot order?
18 number of things could happen, absolutely. 18 A A propertyright?
19 Q That could al just happen because of this 19 Q Yeah. Dothey -- | mean --
20 ballot order change between precincts? 20 A Under thecurrent statute, Republican
21 A I'msayingthat the potential existsfor chaos |21 candidatesarelisted first, yes. It'snot a property
22 tobecreated. 22 right. If theelectoratein Florida this November
23 Q You say the ballot has been the same for 23 electsa Democratic gover nor, the Democrats will be
24 decades. There are commonly different candidateson |24 listed first for the next four years.
25 theballot in each election; right? 25 Q Sol'mjust saying, with the voters, you know,
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1 Yyou're saying that they're going to potentialy -- 1 rotating themajor political parties. And so, again,
2 you're suggesting that they're going to be deprived 2 asl| mentioned very early on, if it comesto passthat
3 of -- of an accurate vote if there's achangein the 3 thenext lawsuit isfrom the Libertarians, et cetera,
4 balot order? 4 and we start having to rotate candidates by precinct
5 A Thepotential exists, absolutely, and we've 5 based on whatever political party they're affiliated
6 already discussed that point. 6 with, or whereevery precinct gets a different person
7 Q But dothey have aright to have the ballot 7 first until you've exhausted the number of choiceson
8 listedin--inthat order? 8 theballot, absolutely you could end up where a system
9 A Wadl, there'salaw that saysthe order it's 9 whereby they haveto hunt for the candidate they're
10 listedin, yes. 10 lookingfor rather than going to the place that
11 Q Soyou think the voters have aright to have 11 they'refamiliar with finding for their particular
12 that -- 12 candidate.
13 MR.JAZIL: Thequestion'sbeen asked three |13 Q Yeah, but there won't be hunting if we're just
14 times, Fritz, and he's given the same answer three |14 talking about the major party candidates switching
15  times. 15 order?
16 BY MR.WERMUTH: 16 A lcan't--1can't presumethat.
17 Q Want to answer it one more time? 17  Q Widll, you can't presume that people are going
18 A Theré'salaw that tellsmewhat order toput |18 to haveto hunt either; right?
19 themin; that istheorder that thevotershavebecome |19 A Sure.
20 accustomed toseeingitin. Thevoter hasarightto |20 Q Soyou're only presuming that they'll have to
21 havetheir ballot accurately counted. 21 hunt. You're not going to presume that they won't
22 If you rearrangethe order of those 22 haveto hunt?
23 candidates, the potential existsfor a voter to 23 A Weéll, when you change the ballot order,
24 mismark their ballot and not realizeit until they've |24 they're goingto haveto pauseto reevaluate what
25 left the polling place. 25 they'relooking at, absolutely, even after --
Page 142 Page 144
1 Q Hypotheticaly, if the governor's seat changed 1 Q Wadl, after --
2 hands every four years, would that result in chaos? 2 A --even after voter outreach.
3 A Probably not. It would result in alot of 3  Q Now, are -- are the voters going to haveto
4 questions. And if aDemocrat wins, | promiseyou the | 4 hunt for a particular party; are they going to haveto
5 first partisan election that comesalong wherethe | 5 hunt for the governor in this -- in this scenario
6 Democratsarelisted first, | will probably get 6 you'retalking about?
7 hundreds of phone calls from Republicanswonderingwhy | 7 A That would be up tothevoter. Again, |
8 theDemocratsarelisted first on the ballot. 8 can't -- can't tell you what'sin a voter's mind when
9 Q Would there be delay at the polls? 9 they'rein thevoting booth or what their rationaleis
10 A No. 10 or what their purposeis. | would argue that,
11 Q No? Would there be -- 11 irrespective of wheretheir candidateison the
12 A Because my sample ballotswon't change. The |12 ballot, if they know what they're doing, and they are
13 instructions| haveto providetothevoter don't |13 aninformed voter, that they will actually look for
14 change. 14 thenamethey'revotingfor.
15 Q Inparagraph 9, you also indicate that voters 15 But again, aswe've seen in multiple
16 may hunt for particularsif the ballot order is 16 elections, using the same standard, voterswho are --
17 different in thiselection? 17 who -- anything changes that messesthem up, heaven
18 A You mean paragraph 19? 18 knowswhat they're going to do.
19 Q Yeah, paragraph 19. You say: "Thiscould 19 Q Presumably when you send out a sample ballot
20 leadto delay asvoters familiarize themselveswith |20 you could put a conspicuous notice on it that informs
21 the new system and hunt for particular candidates." |21 votersthat the order of candidates in partisan races
22 A Right. 22 candiffer by precinct, that the Republican or
23 Q What are they hunting for? 23 Demacratic candidates may be listed either first or
24 A Wadll, | did not -- at thetime | wrotethis, 24 second; right?
25 wasnot of the mind that you were only talkingabout |25 A Wealready answered that. Yes.
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1 Q Andif youlook back at example -- at 1 proper ballots are sent to the proper precincts;

2 Exhibit 2; correct? 2 right?

3 A Uh-huh. 3 A Waell, we absolutely endeavor to. | can tell

4 Q Now, inyour sample ballot in there at pages 6 4 vyou therearejurisdictionswherethat doesn't happen.

5 and 7, youinclude alot of notices about variations 5 Q Butif youtook aballot of adifferent ballot

6 intheballot; correct? 6 styleand sent it to the wrong precinct, wouldn't that

7 A Sure 7 other precinct reject the ballot?

8 Q Allright. Soyoucould dothesamethingand | 8 A Yes

9 haveit -- and have that -- and have areferenceto 9 Q Sothat'sanother way --
10 theballot order, and those sample ballots -- 10 A Infact, it would reect all the ballots.
11 A Absolutely. 11  Q Yeah. Soyoudfigureit out pretty quickly
12 Q -- potentially would change? 12 if you -- if you sent a ballot to the wrong precinct;
13 A | canalsotell you that every election | get 13 correct?
14 dozensof phone callsfrom peoplewho mark that entire |14 A Yeah.
15 sampleballot, and then call my officewonderingwhy |15 Q Yes. What isyour rate of human error?
16 they didn't get all theracesthey marked onthe |16 A Oursispretty low, | haveto say, and that's
17 sampleballot, becausethey didn't read thered 17 because we do most thingsin-houserather than
18 lettersthat explain what precinctsthose belongto. |18 outsourcing. Most of thetime| see mistakesthat are
19 MR.WERMUTH: Arewe at Exhibit 4 now? |19 madewhen it comesto ensuring the correct ballot
20 THE WITNESS: Yes. 20 stylegoestothecorrect place, | usually discover it
21 (Exhibit No. 4 wasidentified for the record.) 21 when | read into the news story that it was done by an
22 BY MR.WERMUTH: 22 offsite-- by athird-party vendor.
23 Q | show you what's been marked as Exhibit 4. 23 Q How often are ballots sent to the wrong
24 It'sthe 2018 Guide for Voters of Okaloosa County? |24 precinct in Okaloosa County?
25 MR. JAZIL: Thisis4 you said? 25 A Inmy county? Almost never.

Page 146 Page 148

1 MR. WERMUTH: Yeah, it's Exhibit 4. 1 Q Doyourecal --

2 BY MR.WERMUTH: 2 A Certainly not on amassive scale. | mean,

3  Q Youcould put anoticein thisguide; right, 3 we'venever like sent, you know, all thevotersin

4 totak about ballot order? 4 precinct 2thewrong ballot, or vice versa, and

5 A Absolutely. 5 usually it'srelated to something else.

6 Q Allright. Butthereisno mention of ballot 6 Q Why would that be -- why would it be more

7 order in this guide; correct? 7 likely to send the ballots to the wrong precinct if

8 A Correct. 8 theballot order was different?

9 Q Andagain, polling staff and volunteers are 9 A Maybenot inherently so, but, | mean, the
10 generally capable of reading and understanding such |10 potential always exists. Again, when you make changes
11 polling notices? 11 totheway thingsarebeing done and to what -- the
12 A Absolutely. My polling staff? Yes. 12 picturepeople areused to looking at, it changes any
13 Q Wadll, let's move on to paragraph 20 in your 13 number of things, and you can't really quantify it.
14 Exhibit 1 there. 14 Q But, again, the ballots differ by precinct;
15 It says: "Changing the ballot order in the 15 correct?
16 system also introduces another variable to the 16 A Uh-huh. Sure
17 €lection preparation process, increasing therisk of |17 Q Soif you actualy did that, and sent the
18 human error. Errors could be madein preparing 18 ballotsto the wrong --
19 ballots, ensuring the correct ballots go to the 19 A | mean, likeright now, if | wereto show you
20 correct precinct, providing voters with a correct 20 asampleballot from -- or a copy of the ballot from
21 ballot at the voting site, and providing instructions |21 precinct 1, Republican, Democrat, or nonpartisan; and
22 tovoters." 22 show you a ballot from precinct 2, Republican,
23 Again, ballots vary by precinct; correct? 23 Democrat, or nonpartisan, your naked eye wouldn't be
24 A Yes. 24 ableto determinethe difference, with the exception
25 Q Youmust aready track and assure that the 25 of thelabd in the upper right-hand corner.
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1 Q Butonceyou stuck one of thoseinthe machine | 1 precinct rotation is something the softwar e will even
2 of thewrong precinct, it would kick it out? 2 do; andif it is, it's something that Florida has
3 A Absolutely, but not at early voting. Why the | 3 never tested and certified, which meansajudicial
4 puzzled look? 4 order ordering us, if the software doesn't need to be
5 Q Wadl, of courseit wouldn't happen at early 5 changed, to usethat functionality that has never been
6 voting because early voting -- 6 tested, wearetill being ordered by a court to
7 A Earlyvotingarerequiredtoread all the 7 violate the section of the law that sayswe should
8 different ballots styles. 8 only employ softwar ethat has been certified and
9 Q All thedifferent ballots. So whenyou goto 9 tested.
10 anearly voting site and give your driver'slicenseto |10 Q Yousay inthelast line: "There may not be
11 the person behind the counter and get your ballot, 11 enough time to update the software to obtain state
12 it'sgoing to go into the -- it's going to go into the 12 approval,” but you're not saying that there will not
13 machine; correct, and be read? 13 be enough time.
14 A Right. 14 A I'msaying-- well, | can tell you
15 Q And sothereisn't any misdelivery of ballots 15 unequivocally that since | cannot touch my management
16 tothewrong precinct in that case? 16 system while | have an active election going on, and |
17 A Correct. 17 cannot certify the August primary until September 4th,
18 Q Okay. Let'sgo to paragraph 22. We're 18 and I'vegot to have new softwareinstalled and tested
19 getting closeto the end, | will tell you. 19 between -- between September 4th and September 22nd,
20 A Only afew more pages. 20 when | haveto put ballotsout thedoor tothe
21 (Discussion off therecord.) 21 military, I'm telling you that'svirtually impossible.
22 BY MR.WERMUTH: 22 Q Butintheexample I've given you of having,
23 Q Allright. Sowereback on the record. 23 you know, precinct A with al of the -- al of the
24 I would like to refer you to paragraph 22 of 24 Republican candidates listed first in the partisan
25 Exhibit 1. It says here, and correct meif I'mwrong, |25 races, and precinct 2 with all the Democratslisted in
Page 150 Page 152
1 that: "Changing the ballot order could also render 1 the partisan races, you're not suggesting that that
2 voting equipment unusable under state law. Florida | 2 would take avery long time to get the software
3 law requires each county to use voting equipmentand | 3 update --
4 softwarethat is approved by the Department of State. | 4 A | don't think I've ever suggested that. 1've
5 See section 101.5605, Florida Statute. 5 told you repeatedly that type of a change, number one,
6 "Anytime a change is made to an approved 6 | don't know if the software can do; number two, if
7 system, including to its software, the department must | 7 the software cannot, will require recertification.
8 reapprovethe system. It cantakeupto 90 daysfor | 8 Alternately, even if it could do that, the
9 the department to decide whether to approve or 9 software hasnever been tested to that end, which
10 disapprove of the system. If aballot order is 10 would requirethe Bureau of Voting Systems
11 changed now, there may not be enough timeto update |11 Certification to create atest plan for five different
12 the software and obtain state approval prior to 12 platforms, and some of those platformsare old legacy
13 €lection day." 13 systemsthat may not even have the ability to doit,
14 Did | read that correctly? 14 but | do not know that.
15 A Yes 15 I'm telling you that if any software changeis
16 Q Soyou're saying that achange in the ballot 16 reguired -- and let mejust explain to you, when | say
17 order could, not that it would, also render the voting |17 " software change," we, under one of our old systems,
18 equipment unusable? 18 asked for areport to bechanged. Instead of the
19 A Waeéll, asl've stated multiple times, the 19 report doing this, can't we get areport that tellsus
20 Floridalaw prohibitsus, asl referencein this 20 this. Wehad to wait until an entire new software
21 paragraph, from using softwarethat isnot certified. |21 releasewasreleased and certified in order to get
22 That includesthe softwarethat runsthe election |22 that changeto something fairly smpleasareport,
23 management system, aswell asthefirmwarecontained |23 becauseyou absolutely, for security purposes, do not
24 on thechipsinsidethe actual tabulatorsthemselves. |24 useuncertified software.
25 At thispoint | do not know if the proposed 25 Q Andhow long did it take to get that
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1 certification? 1 toanyonefrom the Bureau of Voting System
2 A Mot certificationswith the Department of 2 Certification who actually write and implement the
3 Statecan take-- 90 daysishonestly avery --avery | 3 test plansand do the codereviews, because I'm not a
4 unrealistic number. | can't imaginethem doing 4 code monkey.
5 anything faster than 90 days certainly. M ost 5 | mean, as| alwaystell people when we're
6 certificationstake upwards of four to six months, and | 6 talking about changing computer code, it's easy for me
7 typically -- 7 toask avendor, can | make this screen blueinstead
8 Q Youthink four to six monthsthey'd definitely 8 of green. To methat soundslike a pretty easy thing,
9 haveit done? 9 but tothem it may mean 10,000 lines and three months
10 A Maybe. | mean, bear in mind, I'm talking 10 of writing code to make that happen. | don't know.
11 about five different system platforms, each one |11 1'm not a code guy.
12 requiring asourcecodereview. | defer totheBureau |12 Q Soyou don't know how long it's going to take?
13 of Voting Systems Certification chief for timelines |13 A Nobody does. Until they see the finished
14 better than my guess. But just knowing what | know, |14 product and create the test plan, even the Bureau
15 and having worked with the Bureau of Voting Systems |15 doesn't really know.
16 Certification asmany timesas| did, notonthe |16 Q Butyou had changes like that occur between
17 development of thetest plan, but the actual physical |17 the 2016 and the 2017 election?
18 execution of thetest plan, even that can takemonths. |18 A No. | said between the 2016 general in
19 Q Whenwasthelast time you sought approval of |19 November and the 2018 municipalsin March.
20 the department for achangein the approved voting |20 Q Okay. Areyou aware of whether the voting
21 system under Florida Statutes 101.56057? 21 machinesthat you use are used in different states?
22 A Mepersonally? 22 A They areabsolutely used in different states.
23 Q Yes 23 Q A whole bunch of different states?
24 A Wedon't -- wedon't request changesof the (24 A | would presume so.
25 state. Thechangesare madeby thevendor, and the |25 Q With different ballot ordering schemes?
Page 154 Page 156
1 vendor requests certification by the state. The 1 A | wouldpresumeso. | don't keep up that much
2 vendor isforbidden from selling uncertified software. | 2 with what'sgoing on in other states and what
3 They can't even give me a patch to existing 3 equipment they'reusing, but | understand that ES& S
4 software unlessthat patch hasgonethrough the Bureau | 4 sellsequipment in all 50 states, yes.
5 of Voting Systems Certification and been approved. | 5 Q Do you think they sell equipment out in
6 Q Sowhen wasthelast time the vendor that you 6 Cadlifornia?
7 work with submitted a -- sought the approval -- 7 A You know, the state of California has
8 A Wemadechanges-- 8 decertified so much equipment over theyears, |
9 Q --of thedepartment for a change? 9 hesitateto even make a wild stab at what iscurrently
10 A Wemade changes between the 2016 general |10 certified in the state of California. | would defer
11 election and the 2000 -- the March electionsin 2018. |11 tothe Secretary of State'swebsite or their Division
12 Q Andhow long did it take to get the approval 12 of Elections, or | could call my friend Neal in Orange
13 of thevendor? 13 County.
14 A You mean the approval of the Bureau? 14 (Discussion off therecord.)
15 Q Yeah. How long didit takethevendortoget |15 BY MR. WERMUTH:
16 theapproval of the Bureau or department? 16 Q Let'sjust look at paragraph 23 in Exhibit 1.
17 A Likel said, because alot of those changes 17 Yousay: "Changing the ballot order also impairs
18 arenot thingsthat we specifically request, it --it |18 supervisors ability to test voting equipment.”
19 varies, depending on what they're changing and how |19 Isthat correct?
20 much source code hasto bereviewed and what changes (20 A Yes.
21 aremade. 21 Q "By law we arerequired to thoroughly test the
22 When you'retalking about changing the 22 logic and accuracy of all voting equipment at least
23 functionality to this degree of what the system is |23 ten days before early voting begins.”
24 currently programmed to do, | don't know what the |24 Correct?
25 potential ramificationsfor that are. Again, | defer |25 A Yes.
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1 Q "Thisprocessinvolves programming not fewer | 1 haveto be accumulated.
2 than two pieces of voting equipment per precinct, one | 2 So we would need to make surethat everything
3 optical scan tabulator, and one ballot marking device | 3 accumulatescorrectly, and that all theresultsare
4 for voterswith disabilities." 4 correct, which, of course, we do anyway. But there
5 Isthat correct? 5 would just bethat onelayer of concern and paranoia
6 A Yes 6 when you change something like that in the middle of a
7 Q "And after programming, each device must 7 cycle.
8 thoroughly -- must be thoroughly tested to ensurethat | 8 Q That'stesting on the back end of the process;
9 all ballot styles are readable and accurately 9 right, what you just mentioned?
10 tabulated." 10 A When you say " back end" ?
11 Isthat correct? 11 Q Whenyou get dl of the ballotsin, checking
12 A Yep. 12 for accuracy?
13 Q "Themore balanced styles we would haveto 13 A I'mtalking about pre-L&A testing-- I'm
14 incorporate into this process, the larger test deck of |14 talking about logic and accuracy testing and pre-L& A
15 balance becomes, and the longer the processtakes." |15 testingin thisparagraph.
16 Isthat correct? 16 Q But asfar asthe machines are concerned,
17 A Yes 17 you've got to test them anyways; right, for each
18 Q "Implementing arotating ballot order system |18 ballot style?
19 would create significantly more ballot stylesto 19 A Wédl, thelaw requiresa public L&A test of no
20 program and test." 20 fewer than 10 machines. But asa matter of course
21 That's your position today? 21 with the new equipment, we test 100 per cent of them.
22 A | believe so, yes. 22 Q Soyoull test each of those systems required
23 Q Now -- and we're going back to thisexample of |23 inthe ballot order example | gave you?
24 two different ballot -- ballot orders between 24 A Yes
25 precinct 1 and precinct 2, wherethe Republicansare |25 Q Let'smove on to paragraph 24.
Page 158 Page 160
1 listed first in the partisan electionsin precinct 1, 1 A Darn. | would hopingwe'd skip to 25.
2 and the Democrats are listed first in the partisan 2 Q Well get there.
3 racesin precinct 2. 3 It says herethat: "Miami-Dade County offers
4 Now, once you have -- | mean, because there's 4 anillustrative example of the chaos that could result
5 avariation in each of the precincts, you've got to 5 from achangein ballot order at thistime."
6 test those ballotsin each machine at every precinct; | 6 Isthat correct?
7 correct? 7 A Yes
8 A Yes 8 Q "Voting equipment in Miami-Dade County is
9 Q Soyou're not going to have to test more 9 coded by ballot style, not ballot precinct -- not by
10 ballots; you're not going to have to test more 10 precinct.”
11 equipment because of this ballot order examplethat | |11 Isthat correct?
12 gaveyou? 12 A Yep.
13 A Weéll -- and at thetime of thiswriting, the 13 Q "Inother words, the equipment does not
14 presumption | was operating under, | did not know what |14 recognize the precinct of the voter who submitted the
15 specifically was meant by the" precinct rotating |15 ballot."
16 system." Soif thereare--if part of that scheme |16 Isthat correct?
17 would involve changing that ballot order for each |17 A Yes.
18 stylewithin a precinct wherethereweremultiple |18  Q "If the court imposes a precinct-by-precinct
19 styles, yes, it would create issues. 19 ballot rotation, the county would need to reprogram
20 But asyou've constructed it with our 20 and test voting machines for all 854 of its precincts
21 conversation today, | would haveto say you'reright, |21 before election day."
22 that it would not create additional ballot styles. |22 A Correct.
23 It'snot goingto -- it's not going to requirethat 23 Q You said before that you haven't administered
24 theprocessisn't more carefully administered, because |24 electionsin any other county but Okalooss; is that
25 at theend of that testing, every -- all theresults |25 correct?
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1 A True 1 10, however many hundred therearein Miami to get

2 Q Soyou've never administered an election in 2 thisone style, this one goesto everybody. When you

3 Miami-Dade County? 3 changethat and you say, Okay, precinct 1'sgoing to

4 A I'venever administered an election in 4 get thisone, but precinct 2isgoingto get a

5 Miami-Dade County, but because we used to usethesame | 5 different one, what makesit different now in Miami

6 by-style-not-by-precinct methodology that they usein | 6 aretheracesthat appear on the card, not the order

7 Miami-Dade, I'm familiar with what that meansfor an | 7 of the candidates.

8 election administrator. 8 Theorder of the candidatesis afixed,

9 Q Sothesystemyou havein Okaloosais 9 finite, static image that doesn't change from precinct
10 different from the system -- now it's different -- 10 toprecinct or styleto style.

11 A It'sprobablyidentical. | don't know. | 11 So when you tell Miami, precinct 1 getsthis,

12 don't know whether thereareany -- | presumethey're |12 and precinct 2 getsthat, they don't havea" that,"

13 an ES& Scounty, but | don't know; | would haveto |13 becausethat raceisstatic, and the order those

14 look. 14 candidatesareinisstatic. In order totdl it,

15 But as| mentioned earlier, the choice between |15 thisstatic image now needsto have the other person

16 by styleor by precinct ismade at each jurisdiction |16 listed first, meansthey haveto say this static image

17 level. Thevast majority of Florida'sprecincts-- or |17 belongsto precinct 2, not to precinct 1, which forces

18 of Florida'scountiesdo it by precinct, but thereare |18 them to goto a by-precinct style.

19 jurisdictionsthat prefer to still doit by style. 19 Not saying they couldn't doit. I'm saying

20 Q Uh-huh. 20 they currently don't doit, and to changetothis

21 A Andin order for them toimplement a 21 methodology for them would be an administrative

22 precinct-by-precinct rotation, thereisabsolutely no |22 nightmare at this point, even at this point would be

23 wiggleroom. They would haveto gotoaby-precinct |23 an administrative nightmare.

24 administration, which isnothing they have ever done, |24 Q So -- but you said that you, in Okaloosa

25 and they've never doneit that way. 25 County, used to -- used to be on ballot style versus
Page 162 Page 164

1 Q Wieéll, let'schange my hypothetical | gave you 1 precinct; right?

2 earlier where precinct 1 is the Republicans listed 2 A Absolutely. Andin apurist form, what we

3 firstin the partisan elections, and precinct 2 is the 3 used toget inaprimary in Okaloosa County, on

4 Democrats listed first on the ballot in each of the 4 average, was about threeballot styles; onefor the

5 partisan elections. Instead of using those as 5 Republicans, onefor the Democrats, one for

6 precincts, use those as ballot styles, so meaning that | 6 nonpartisans. That wasit, three by style.

7 Miami ballot style 1 would have -- would have the 7 Now add a few more here and therefor races

8 Republican listed first on the partisan races, and 8 hereor therefor cities, firedistricts, whatever,

9 ballot style 2 would have the Democrats listed first 9 but by and large, three styles. When wewent to a
10 inthe partisan elections. 10 by-precinct system, we went from needing to worry
11 Follow me so far? 11 about thelayout for three ballot stylesto testing
12 A | seewhereyou'regoing, but I'vealready -- |12 156 ballot stylesin a primary, three of each,

13 | can already tell you why it'snot going to work, but |13 Republican, Democrat, and nonpartisan for each of the
14 go ahead. 14 52 precincts.

15 Q Wadll, inthat scenario, what would stop 15 It took usalong timeto work thetweaks out
16 Miami-Dade County from rotating the ballot order by |16 and to make sure everything went smoothly, to make
17 styleversus precinct? 17 surethingswerereading right. It wasnot an

18 A Exactly what I've already described for you, |18 overnight or a 10-day or a 30-day implementation. It
19 thedifference between thosetwo things. Sowhenyou |19 took us monthsto do that.

20 doit by style, thisimage of thisballot that I'm 20 I can only imaginewhat it would take Miami
21 holding right here -- and for those on the phone, I'm |21 for 854 precinctsto just flip a switch one day and
22 not actually holding aballot image; I'm just holding |22 start doing it the other way. You'retalking about --
23 up one of the pieces of paper. 23 you want to talk about having toretrain staff; you
24 But this ballot image does not change. 24 want totalk about havingtoretrain or reeducate; if
25 Whether you'rein precinct 1,2, 3,4,5,6,7,8,9, |25 you do outsidevendors, for what ballot style goes
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1 CERTI FI CATE OF REPORTER
1 where, you've completely changed the landscape from > STATE oF FLOR DA
> Miami with this, completely. S SO o e 3
3 And you want totalk -- I mean, Miami . _
4 unfortunately isused to chaosresultingin elections, | 4 !+ SARAHB. GLROY, Registered Professional Reporter,
5 not necrily alwaystheir fault. But at the end of 5 and Notary Public, do hereby certify that the foregoing
6 theday maklng thischangein Miami would have 6 proceedings were taken before me at the tine and place
7 seriousconsequencesfor Mlaml belng ableto 7 therein designated; that a review of the transcript was
8 accurately conduct theelection, in my opinion. 8 requested, and that the foregoing pages nunbered 1
9 MR. WERMUTH: Can wetake afive-minute break? 9 through 166 are a true and correct record of the
i 10 aforesaid proceedings.
10 | may bewrapping up. p Y
11 MR. JAZIL: Sure. 11
12 (|n recess from 6:40 to 6:49 pm) 12 | further certify that | amnot a relative, enployee,
13 MR.WERMUTH: Wereback ontherecord. And|l |13 attorney or counsel of any parties, nor am| a relative
14 have no further questionsatthis point. 14 or enployee of any of the parties' attorney or counsel
15 MR. JAZIL: Wewill read. Thank you. Anyone |15 connected with the action, nor am! financially
16  onthe phone have any questions? 16 interested in the action.
17 MR. SHEEHY: No. Thisis Shawn Sheehy on |17 DATED t hi s day of July, 2018.
18  behalf of theintervenor defendants. We don't have |18
19  any questions. 19
20 (The deposition was concluded at 6:50 p.m.) 20 ol 8. Mbu
21 21 o
SARAH B. G LROY
22 22 sbri nkhof f @ontast . net
23 23 850. 878. 2221
24 24
25 25
Page 166 Page 168
1 CERTI FI CATE OF OATH 1 ERRATA SHEET
Under penalties of perjury, | declare that | have read
2 2 the foregoing transcript of ny deposition and hereby
subscribe to same, including any corrections and/ or
3 %EYO:G:FII:(E](?JI\IDA g 3 amendnents listed bel ow.
4 4
5 5 Signature Dat e
6 I, the undersigned authority, certify that said 6 PAGE LI NE CORRECTI ON AND REASON FOR CHANGE
desi gnat ed wi tness personal |y appeared before ne and was
7 duly sworn. 7
8 8
W TNESS ny hand and official seal this day
9 of July, 2018. 9
10 10
11 QL B ALy 11
12 - ¢ 12
SARAH B. G LROY
13 Notary Public, State of Florida |13
Conmi ssion_No: FF 076231
14 Expires: February 2, 2022 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
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ACCURATE STENOTYPE REPORTERS
2894- A Renington G een Lane
Tal | ahassee, Florida 32308

850- 878- 2221

July 19, 2018

Mohammad O Jazil, Esquire
n azi | @gsl aw. com

re: July 18, 2018, deposition of Paul Lux
Dear M. Jazil:

I'"ve included an errata sheet as the previous page of
this attachment. The witness shoul d nake changes on the
errata sheet. Let ne know if you have questions.
Thanks for your help in this matter.

The original of this transcript has been forwarded to
the ordering party, and your errata, once received,
will be forwarded to all ordering parties for
inclusion in the transcript.

Si ncere
Berlh B Alrdey,
SARAH B. G LROY, Court Reporter

cc: Fredrick Wernuth, Esquire
Shawn Sheehy, Esquire

Wi ver:

|, , hereby waive the reading and
signing of ny deposition transcript.

Deponent signature Dat e
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