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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION

NANCY CAROLA JACOBSON, TERENCE
FLEMING, SUSAN BOTTCHER,
PRIORITIES USA, DNC SERVICES
CORPORATION/DEMOCRATIC
NATIONAL COMMITTEE, DSCC a/k/a
DEMOCRATIC SENATORIAL
CAMPAIGN COMMITTEE, DCCC, a/k/a
DEMOCRATIC CONGRESSIONAL
CAMPAIGN COMMITTEE,
DEMOCRATIC GOVERNORS
ASSOCIATION, and DEMOCRATIC
LEGISLATIVE CAMPAIGN COMMITTEE,

Plaintiffs,

vs. CASE NO:  4:18-cv-262-MW

KENNETH DETZNER, in his official
capacity as the Florida Secretary
of State

Defendant.
and

NATIONAL REPUBLICAN SENATE
COMMITTEE and REPUBLICAN
GOVERNORS ASSOCIATION,

Defendant-Intervenors.
                                           /

THE DEPOSITION OF: PAUL LUX

AT THE INSTANCE OF: The Plaintiffs

DATE: July 18, 2018

TIME: Commenced at 3:02 p.m.
Terminated at 6:50 p.m.

PLACE: Law Offices
119 South Monroe Street

Tallahassee, Florida
REPORTED BY: SARAH B. GILROY, RPR, CRR, CBC
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 1  The following deposition of PAUL LUX was taken on oral
2  examination, pursuant to notice, for purposes of
3  discovery, and for use as evidence, and for other uses
 4  and purposes as may be permitted by the applicable and
5  governing rules.  Reading and signing is not waived.
6                          *   *   *
7         THE COURT REPORTER: Do you solemnly swear or

 8     affirm the testimony you are about to give in
 9     this cause will be the truth so help you God?
10         THE WITNESS: I do.
11  Thereupon,
12                          PAUL LUX
13  the witness herein, having been first duly sworn, was
14  examined and testified as follows:
15                     DIRECT EXAMINATION
16  BY MR. WERMUTH: 
17     Q   Hello, sir.  My name is Fritz Wermuth.  I'd
18   like to introduce myself and ask you your name.
19     A   I am Paul Lux.
20     Q   Hi, Paul.  Have you had your deposition taken
21   before?
22     A   A long time ago, yes.
23     Q   All right.  Are you familiar with the process,
24   in general?
25     A   I think so.
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 1     Q   Okay.  So you know that the court reporter has
 2   to hear verbal answers, not shakes of the head or
 3   waving the hands or anything.  And if -- and if I'm
 4   not speaking loud enough, let me know.  I will -- I
 5   will raise my voice if you need me to.
 6     A   Sure.
 7     Q   And I guess with that, I imagine you
 8   understand the importance of taking an oath and
 9   speaking under -- speaking truthfully in depositions
10   as if you were in court; is that correct?
11     A   Absolutely.
12     Q   All right.  So when was the last time you were
13   deposed?
14     A   It would have been as the assistant supervisor
15   of elections back in 2004, 2005.  It was a lawsuit
16   involving dismissal of a county commissioner for
17   falsifying voter registration documentation, otherwise
18   lying under oath about a number of things.
19     Q   Okay.  And did you testify at trial on that
20   case?
21     A   I did.
22     Q   And what was the result of that case?
23     A   He was removed from office, and although
24   adjudication was withheld, thus allowing him to, years
25   later, oddly enough, run against me for supervisor of

Page 6

 1   elections, but ...
 2     Q   And have you -- is that the only time you were
 3   ever -- you ever testified in a deposition before?
 4     A   Correct.
 5     Q   All right.  And you've testified in front of
 6   the legislature; is that correct?
 7     A   I have on numerous occasions.  Never in front
 8   of the legislature proper, but certainly in front of a
 9   bunch of legislative committees and subcommittees.
10     Q   Is that testimony under oath?
11     A   Not usually.
12     Q   Do you recall giving the testimony you gave
13   under oath?
14     A   Not off the top of my head, no.
15     Q   Okay.  I'd like to show you what's been --
16   what's going to be marked as Exhibit 1, which is your
17   declaration.
18          (Exhibit No. 1 was identified for the record.)
19          MR. WERMUTH: Copies for everyone.
20   BY MR. WERMUTH: 
21     Q   And when was this executed?
22     A   Friday the 13th of July, 2018.
23     Q   So do you recognize this declaration?
24     A   Yes.
25     Q   This is your declaration that you submitted in
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 1   this proceeding?
 2     A   Correct.
 3     Q   To jump in and kind of get to the point of why
 4   you submitted this declaration, I see at paragraph 5,
 5   you state:  "My understanding is that the plaintiffs
 6   in this case seek to overturn the statute imposed of
 7   precinct-by-precinct, rotating system of ballot
 8   ordering."
 9          Is that correct?
10     A   Correct.  Yes.
11     Q   So what do you think is wrong with that?
12     A   It isn't so much the process itself as it is
13   the fact that implementing it in the middle of an
14   election cycle produces a number of issues regarding
15   everything from internal scheduling with the elections
16   supervisor, the testing, the potential for using
17   software in a manner in which it was never tested or
18   certified in the state of Florida, not to mention
19   voter education, poll worker education, and all of
20   this which truly cannot be touched or done while we
21   are currently going through the primary election,
22   which we have already, of course, produced ballots
23   for.
24          So, you know, we literally cannot monkey
25   around with the election management system while we're
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 1   in the middle of an election, which doesn't give us a
 2   lot of time.  At the end of the August primary, we
 3   have until September 4th to certify the election.  The
 4   state has until September 9th to certify the election.
 5          Even the gubernatorial candidates have until
 6   September 9th to provide running mates to the state,
 7   which means, as supervisors, we are likely to not see
 8   the ballot certification of who the final names are to
 9   go on the ballot until the 10th.
10          By federal law, we have until September 22nd
11   to get ballots out the door to -- to absent military
12   and overseas citizens, which does not give us more
13   than 12 days to try and implement something completely
14   foreign to the way we have been operating here in the
15   state of Florida, certainly since I came to the
16   elections office in 1999.
17     Q   So is what you're saying, if this had come up
18   two years ago, you could certainly implement this, no
19   problem --
20     A   I might have still disagreed with the concept
21   of doing it, as a general rule.  But at the same time,
22   given plenty of time to implement it outside of --
23   outside of a very condensed election schedule, and
24   given the ample amount of time to educate the voting
25   public, because that's probably the biggest challenge,
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 1   it would certainly be something that's doable.
 2     Q   Okay.  Is there anything else that you see
 3   that's wrong with it?  You said you kind of have some
 4   misgivings about certain aspects of it, even if you
 5   had a bunch of time to -- to implement this process.
 6          What else is wrong with it, in your opinion?
 7     A   I've just never particularly agreed with
 8   ballot rotation.  You can say the current process we
 9   have is not fair, and that's your opinion, and I will
10   agree that it may not be fair to the people who are
11   in -- getting their stuff put in second place.  But is
12   it any more or less fair to switch to the -- to the
13   system that the plaintiffs have asked for in this
14   case, to the Libertarian Party, the reform party
15   candidate, or people with no party affiliation.
16          Now, of course, California does a ballot
17   rotation where they actually rotate all of the
18   candidates within a -- you know, within one ballot
19   style in one precinct.  Every candidate has an
20   opportunity to be on the top of the list, and I would
21   argue that would be more fair.  It would be also more
22   problematic to implement and harder to educate the
23   voting public on, but ...
24     Q   So how is -- what is your understanding of
25   plaintiffs' ballot rotation?
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 1     A   Well, the -- they simply call it
 2   precinct-by-precinct rotation, which means at some
 3   point, whether you -- whether the precincts are odd or
 4   even, Republican or Democrat goes first, and they've
 5   only asked for the major party to be in consideration.
 6          So, like I say, I mean, you -- you can say
 7   that's fair to the major parties, but, you know, the
 8   next lawsuit comes from the Libertarian Party who
 9   doesn't get a chance to be first.
10     Q   But in general, you think you could implement
11   what the plaintiffs are -- are requesting as relief in
12   this case, if you had a year?
13     A   My biggest concern is the fact that you are
14   asking software -- I don't even know if our software
15   is capable of doing what they are asking, which means,
16   if the software vendors, whether they be ES&S or
17   Dominion, or whoever is running the code that is
18   behind Sequoia -- I think Dominion still owns that --
19   I mean, you have two certified voting system vendors
20   in the state of Florida, and I don't know what
21   capabilities their software currently have to be able
22   to implement this rotation without bringing in new
23   software, which must be tested.
24          Florida has a very stringent software and
25   hardware testing policy.  It may require firmware
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 1   changes to the election -- actual election tabulators
 2   themselves, stuff that's beyond me to know all the ins
 3   and outs of what may be required, because I don't
 4   know -- because we've never used this system in
 5   Florida before -- what the capabilities of our current
 6   system are to even implement it.
 7     Q   Let's cover a little bit of your background.
 8          So please state what your current position is.
 9     A   I am the supervisor of elections in Okaloosa
10   County.
11     Q   And you've been in that position how long?
12     A   I was elected in the primary in 2008 and took
13   office in 2009.
14     Q   What was your first involvement in election
15   administration?
16     A   I was hired as the IT -- as the IT person by
17   my predecessor in January of 1999.  My first real job,
18   in addition to running the initial municipal elections
19   that we normally have in odd-numbered years, was
20   helping guide our county by working closely with the
21   Bureau of Voting Systems Certification on the Y2K
22   certification for our -- for our then current election
23   management system and tabulators.
24     Q   This was right out of the gate.  You know, you
25   come in in 1999 --
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 1     A   Baptism by fire.
 2     Q   -- and then you --
 3     A   Welcome to the club.
 4     Q   Y2K.  Okay.
 5          So how long did you hold the position as the
 6   IT person?
 7     A   I was the IT person for five years before
 8   being promoted internally to be the assistant
 9   supervisor of elections, where I served for another
10   five years.
11     Q   Okay.  So are those the only three positions
12   that you had, IT person -- or IT deputy, assistant --
13     A   Well, there was -- there was a one-year hiatus
14   while I was running for office due to the opinion from
15   the office of special counsel and the bureau of the
16   Hatch Act Division at the Department of Justice where
17   I was required to resign, but they allowed me to be
18   rehired as a temporary employee.  So my title at that
19   time was assistant to the supervisor of elections.
20          So I was an actual temporary employee for
21   bookkeeping and official record purposes while I was
22   running for office.
23     Q   Okay.  What specific responsibilities did you
24   have in each election administration job that you've
25   had?
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 1     A   So whether I was the IT person or while I was
 2   the assistant supervisor, although we had another IT
 3   person that came in by 2006, I was still -- it was
 4   still my primary job function to not only know how to
 5   use the election management system, how to do ballot
 6   layout and design, how to use the election management
 7   system, how to program the tabulators, how to test all
 8   of these things for the end-to-end testing required,
 9   how to conduct the logic and accuracy testing, how to
10   test the ballot styles against all of the different
11   machines to ensure that the machines that were
12   supposed to read certain ballot styles did and that
13   they rejected ballot styles they were not supposed to
14   read, for every single election, federal, state,
15   local, for the duration of basically the better part
16   of ten years.
17     Q   So -- so I guess how did your roles change, if
18   you needed -- if I understand it correctly, you're
19   saying that you basically had to know everything when
20   you were working as the IT guy.
21          How did you -- how did your job roles change
22   as you transitioned to, I guess the assistant?
23     A   Well, so although he was new, you don't let --
24   for something this important, you don't let the new
25   guy fly solo.  So I was either over his shoulder or
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 1   hands on the keyboard myself, attending the same
 2   training classes that we sent him to to make sure that
 3   he had no questions about how we had to construct the
 4   database for each election, how we had to construct
 5   the precinct and district lists that are inside of
 6   that database, all the way up to the million and one
 7   gotchas waiting for you in the election management
 8   world trying to lay out and design ballots and test
 9   the equipment.
10     Q   Were you -- were you involved in voter
11   education?
12     A   When I was the IT person, not as much,
13   although I was frequently sent out with the person who
14   did voter outreach, whether it be in the high schools
15   or whether it be participating in voter registration
16   activities.
17          But in our office at that time, it was all
18   hands on deck.  So, for example, in the -- in the 2004
19   election where we had lines and lines of people that
20   were standing in line to vote early, I would take a
21   clipboard and go out and conduct voter registration,
22   made sure people had their addresses changed and
23   updated before they got to the head of the line rather
24   than slowing the line down, which is something all of
25   us did.  It didn't matter where you were in the
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 1   organization.
 2          In fact, I remember quite vividly being asked
 3   by my then boss, or now -- prior to becoming my boss,
 4   during my interview for the IT position, I was asked
 5   how I would feel about doing that type of work as the
 6   IT person.  And my answer remains:  I would feel
 7   foolish if I worked in an elections office and I
 8   couldn't help somebody who came in do the most
 9   rudimentary things anyone in the office should be able
10   to do, which is help somebody fill out a voter
11   registration form.
12     Q   Were you involved in training election
13   workers?
14     A   Absolutely.  As the guy who programmed the
15   equipment, I had to train the election workers not
16   only in how to best set it up, what error messages to
17   be on the lookout for, how to respond to those error
18   messages, I had to create training aids to that end.
19          I had to train them on things not to do, like
20   if it came up and said, is it okay to format the
21   memory card -- sometimes it just needed to be reset.
22   And if you hit yes, and you reformatted the memory
23   card, then you just erased the memory card we were
24   going to be using on election day.
25          So there was a lot of -- a lot of hands-on
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 1   training of poll workers, yes.
 2     Q   Have you been an election administrator in any
 3   other county?
 4     A   No.
 5     Q   How many people are in your office, or I
 6   guess, when you started, how many people were in the
 7   supervisor of elections office in Okaloosa County?
 8     A   Our numbers have fluctuated, of course, as our
 9   population has grown.  I don't have the number to the
10   top of my head.  I know our numbers used to be well
11   below 100,000 registered voters.
12     Q   Oh, no.  I meant people who actually work in
13   your office.
14     A   Oh, I'm -- but I was going to say, when I
15   started, we had less than 100,000 registered voters,
16   and we probably had maybe 10 or 12 employees.  At the
17   height of things, we were up to 16 to 18 employees
18   full-time or part-time, and now we're around the 14
19   mark as we've realized efficiencies and combined
20   certain job things.
21     Q   So how many precincts are in Okaloosa County?
22     A   52.
23     Q   And how are they designated?  How are they
24   numbered?  Are they numbered or lettered?
25     A   1 through 52.

Min-U-Script® Accurate Stenotype Reporters (4) Pages 13 - 16

Case 4:18-cv-00262-MW-CAS   Document 55-2   Filed 07/20/18   Page 6 of 68



JACOBSON V
DETZNER

PAUL LUX
July 18, 2018

Page 17

 1     Q   Okay.  And how do the precincts vary in the
 2   number of registered voters?
 3     A   The smallest of them has less than 250, the
 4   largest more than 6,000.
 5     Q   And what accounts for that range in the
 6   precinct?
 7          MR. SHEEHY: Object to the form.
 8          THE REPORTER: Who was that, please?
 9          MR. SHEEHY: Shawn Sheehy on behalf of the
10      intervenor-defendants.
11   BY MR. WERMUTH: 
12     Q   Do you know why there's that variation in the
13   population of these precincts in your district?
14     A   Well, as the person who redrew the precinct
15   boundaries in 2013, I can tell you that the smallest
16   of them is a building that is an assisted-living
17   facility, and we made it its own precinct so that the
18   residents would not have to leave to go vote, and that
19   accounts for the smallest one.
20          The largest one encompasses an area that has
21   very few buildings that may serve as a polling
22   location.  We have thought multiple times over the
23   years about breaking it into smaller pieces, but there
24   simply does not exist another building to accommodate
25   making two precincts out of it, and rather than split
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 1   it into two and combining it to the same polling
 2   location, we simply leave it as one large polling
 3   place.
 4     Q   Okay.  Is each of the precincts a separate
 5   geographic territory?
 6     A   No.
 7     Q   So you have overlap?
 8     A   I have a lot of overlap.
 9     Q   Do you have any -- what accounts for this
10   overlap?
11     A   So, for example, in the north end of the
12   county, around the city of Crestview, which is the
13   county seat, we have 15 independent fire districts.
14   And surrounding the unincorporated area of the city
15   fire protection is provided by the North Okaloosa Fire
16   District.  Inside the city of Crestview, of course,
17   it's provided by the City of Crestview.
18          Those are two independent taxing authorities,
19   and so every precinct in Crestview is divided partly
20   in the city and partly in the county.  I have
21   geographic splits -- not geographic splits, but splits
22   along house district lines, splits along senate
23   district lines, you name it.
24          The only thing I'm not split by currently is
25   congressional districts, due to redistricting in 2012.
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 1   We were pushed all the way back into a single
 2   congressional district; whereas, prior to that we had
 3   two of them.
 4     Q   Are there any special purpose precincts for a
 5   certain type of ballot, for instance?
 6     A   I'm not sure I understand your question.
 7     Q   Like for absentee ballots or for UOCAVA
 8   ballots?
 9     A   So there is a special -- I guess what you may
10   be referring to would be what we call our "care of
11   courthouse precinct," which for us is 11A, which is
12   the precinct where the majority of absent voters who
13   do not own property and do not otherwise have ties to
14   a physical address are entitled to use the -- our
15   office address, which, because we used to be in the
16   courthouse, we have simply remained as the courthouse.
17          I don't -- I wouldn't say that there is a
18   special ballot style for them.  The only thing they
19   are forbidden from receiving by state and federal law
20   are municipal races.  Even though the courthouse
21   itself is located within Crestview, the precinct split
22   11A has all of the -- they're entitled to all the
23   races in all the jurisdictions except for City of
24   Crestview.
25          And I have approximately 3,000 voters that
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 1   live in that courthouse, which are actually homeless,
 2   because the courthouse is under construction.
 3     Q   So you mentioned what the voter registration
 4   in your county was back when you were the IT person.
 5          What's your current voter registration in
 6   Okaloosa?
 7     A   Just short of 133,000.
 8     Q   What percentage of those registered voters are
 9   uniformed and overseas voters?
10     A   Nearly one-fifth.
11     Q   When you say "UOCAVA," isn't that a reference
12   to the Uniformed and Overseas Citizens Absentee Voting
13   Act?
14     A   That is correct.  So that applies to any
15   person who is -- who is a -- who wears the uniform who
16   is absent from the jurisdiction, whether they be
17   absent by living, you know, in a tent in Afghanistan,
18   or whether they are absent by living on the beach in
19   Panama City, if they are my voter, and they wear the
20   uniform, and they are absent from my jurisdiction,
21   they are covered under the Uniformed and Overseas
22   Citizens Absentee Voting Act.
23     Q   And are those citizens -- are those UOCAVA
24   voters mostly in Eglin Air Force Base?
25     A   Well, Eglin Air Force Base is the largest Air
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 1   Force base in the world.  It's actually comprised of
 2   three pieces:  Eglin Air Force Base proper; Hurlburt
 3   Field, which has a separate command; Duke Field, which
 4   is mainly a reserve site, but also home to the 7th
 5   Special Forces Group, the Army Ranger Camp, and the
 6   Navy Explosive Ordinance Disposal School, as well as a
 7   Coast Guard station.  So we literally have represented
 8   there all five service branches.
 9     Q   So is it fair to assume that a substantial
10   portion of the people that vote UOCAVA ballots are
11   located in that -- is it just one precinct that covers
12   this Eglin Air Force Base, or is it -- are there
13   multiple precincts?
14     A   Well, most of Eglin Air Force Base is empty
15   places to drop test bombs on.  So, I mean, there are a
16   number of precincts -- Eglin has its own precinct,
17   which is 23, for the people who live on Eglin Air
18   Force Base.  But the people who live in the
19   dormitories are actually in precinct 15, because that
20   part of the base is technically within the city limits
21   of the town of Valparaiso.
22          But then absent members who don't have a
23   residence address in the county are the ones that get
24   assigned to precinct 11.
25     Q   11A, the courthouse?
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 1     A   Correct.
 2     Q   Are there registered UOCAVA voters or
 3   individuals who get UOCAVA ballots in every precinct
 4   in Okaloosa County?
 5     A   I can't confirm every precinct, but having
 6   just -- I still maintain the privilege of sending out
 7   the e-mail ballots to those who are eligible to
 8   receive their ballots by e-mail.  Having just last
 9   week, Friday, finished the e-mails for over 1900
10   e-mail ballots, I may not have hit all of those
11   precincts -- in fact, I'm comfortable saying no,
12   because that one precinct I mentioned that is the
13   assisted-living facility, I do not have any current
14   uniformed or family members who are eligible that
15   would, of course, be living in that facility.
16          So I never have anybody receive an e-mail
17   ballot from that location.  So certainly none of the
18   UOCAVA voters would be from precinct 48.
19     Q   Possibly every other precinct?
20     A   But basically every other precinct, yes.
21     Q   What is the normal turnout in nonpresidential
22   year elections in Okaloosa as a percentage of the
23   registered voters?
24     A   We tend, in the primary, to be in the 20 to 25
25   percent range.  And in the general election, it really
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 1   just depends on -- just depends on the races on the
 2   ballot that are driving what people come out and vote,
 3   but typically somewhere in the 50 to 60 percent range.
 4     Q   So at 60 percent, if you have 130,000 voters,
 5   you're looking at, I guess, I'm not -- I'm a lawyer
 6   because I don't know math, but --
 7     A   And I don't do math in my head, because I
 8   don't like to give inaccurate numbers.
 9     Q   Okay.  So that's probably like 55,000; right?
10   Or roughly 60,000?
11     A   It would be over 60, if it's 60 percent of
12   130.
13     Q   Okay.  So, yeah, it would be.  Of course.
14   120,000.
15          So how many voting sites where you have -- how
16   many early voting sites will you have in the 2018
17   election?
18     A   Five.
19     Q   Okay.  So would you characterize your county
20   as like a relatively small county, by Florida
21   standards?
22     A   I am almost exactly in the middle of the range
23   for what we consider a medium-size county.  Maybe just
24   to the plus side of the true mean of a medium-size
25   county.

Page 24

 1     Q   So you're right in the middle --
 2     A   Well, we have them listed here in exhibit
 3   whatever -- part of this exhibit it is at the
 4   beginning, where it lists who all the small, medium,
 5   and large counties are right here.  So, I mean, there
 6   are way more small counties.
 7          But like I said, with a range the way -- the
 8   way FSA, as he determined, it's 75,000 to 200,000;
 9   we're pretty close to the middle.
10          MR. JAZIL: Would you mind just noting the
11      page for the court reporter in the exhibit.
12          THE WITNESS: This is in the attachment -- is
13      this attachment 2, I guess.  That would be page 7,
14      where it lists, at the bottom half of the page,
15      small counties, midsize counties, and large
16      counties.
17   BY MR. WERMUTH: 
18     Q   How do your voting systems match up to the
19   rest of the folks in -- or the rest of the supervisors
20   of elections in Florida?
21     A   Again, in that same document, I would point
22   you to the very end of it where it does list who uses
23   what voting system, so you can kind of at least see
24   who is using what vendor.
25          But as I mentioned, there are -- each vendor
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 1   has multiple versions of different election management
 2   systems that are still certified for use in Florida.
 3   We are currently an ES&S customer, fairly new.  Prior
 4   to that we were Dominion, slash, Premier, slash,
 5   Diebold, slash, Global.
 6     Q   But with all those variations in technology,
 7   you still have to meet the same basic standards;
 8   correct?
 9     A   Precisely, which is where the voting system
10   standards for Florida come in.  They're based loosely
11   on the Voluntary Voting System Guidelines that were
12   created by the Technical Guideline Development
13   Committee, which is a subworking group of the Election
14   Assistance Commission.
15          They -- they have battled long and hard trying
16   to update the VVSG standards as a member of the
17   election assistance board -- Election Assistance
18   Commission's standards board.  I am one of -- I am the
19   local representative from the state of Florida for the
20   EAC and chaired the VVSG review committee.
21          We are -- they are still working on passing a
22   current version of the VVSG, so any voting system
23   standards that are out there currently are based
24   usually on the oldest standard, which I think date
25   back to 2004 to 2006.

Page 26

 1     Q   But all the various systems have to be able to
 2   basically comply with Florida law; correct?
 3     A   In order to be certified, they have to pass
 4   the certification program that is written out.
 5   Everyone who submits software for certification by the
 6   Bureau of Voting Systems Certification, which is part
 7   of the Division of Elections.  They put together a
 8   test plan.  They sit down and agree what is or isn't
 9   testable out of the Florida standards, and then they
10   move forward from there with the actual test.  At the
11   end of it, you either fix the problems, or your system
12   doesn't get certified.
13          And I did work, as I mentioned, with the
14   Bureau of Voting Systems Certification following being
15   part of the Y2K testing for our particular software.
16   The then director of that bureau asked frequently for
17   my assistance at other voting system certification
18   tests.
19          And my boss, as his friend, was very amenable
20   to loaning me out quite frequently to be part of those
21   testing teams.  So I have worked with, intermittently
22   over the years, most of the various system vendors
23   that were certified at that time, Global, which became
24   Diebold later; ES&S; as well as Sequoia Systems,
25   before they were acquired by other people.

Page 27

 1     Q   Okay.  So in Okaloosa County, is the election
 2   equipment that you use at early voting sites the same
 3   equipment that you use at election day sites?
 4     A   It is now, yes, with our current system.
 5     Q   And how many voting machines do you have at
 6   each voting site?
 7     A   One.  Although we send a second one as a spare
 8   to the early voting sites so that if there's a
 9   problem, they can continue operation.
10     Q   Oh, so you have -- you have two machines at
11   each polling place, or you just have a spare that kind
12   of floats around?
13     A   Well, now you specifically asked about early
14   voting sites versus --
15     Q   Oh, I meant --
16     A   So at my precincts on election day, there's
17   only one tabulator as well as one piece of ADA
18   accessible equipment.  And then at each one of our
19   early voting sites we send one tabulator to mainly be
20   used and a spare tabulator so that, should there be an
21   issue, because it's a much longer -- it's not a longer
22   day, but it's a longer period of time to use the
23   equipment, we just want spares on site so that they
24   can keep operating, just simply turn on a second
25   machine if need be.

Page 28

 1     Q   So you have about 100, I guess, 4 machines or
 2   more in order to accommodate --
 3     A   I believe my number is 160, to include the
 4   other spares that we keep in reserve that travel
 5   around with troubleshooters on election day.
 6     Q   And all of those machines are -- they meet the
 7   criteria, the certifications required to be --
 8     A   I would be not allowed to purchase or use
 9   them.  On the acquisition report that I have to submit
10   to the Bureau of Voting Systems Certification upon
11   acquiring the voting equipment, I have to specify the
12   firmware levels used in the tabulators, as well as the
13   release levels in the election management system as
14   part of that filing that's required by law.
15          If I file something that is not certified in
16   the state of Florida, we will not be allowed to use it
17   to conduct elections.
18     Q   So these machines are pretty valuable to you?
19     A   Very much so.
20     Q   So you keep careful track of the machines?
21     A   (Nodding head up and down.)  I do.
22     Q   And each must be thoroughly tested to ensure
23   that all ballot styles are readable?
24     A   That is correct.
25     Q   There is generally only one ballot style per
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 1   precinct; correct?
 2     A   In a general election, perhaps correct.  As
 3   I've said, I have a lot of splits.  So, for example,
 4   the coming general election -- well, let me use the
 5   current primary.
 6          So in a primary election, there are, of
 7   course, ballot styles based on party affiliation.  So
 8   for the current primary, there are close primary races
 9   for both the Republican and Democratic Parties, as
10   well as a ballot style for people with no party or
11   minor party affiliation, so at least three per
12   precinct.
13          Where I have splits, like in the city of
14   Crestview, who have three charter referenda in this
15   coming primary, there are extra ballot styles for
16   those precincts that are split.  They get six.
17          Fast forward to November 6th of this year, the
18   county -- there will be a fire district race in the
19   North Okaloosa Fire District that I mentioned
20   surrounds the city of Crestview.  So although there
21   will not be a specific City of Crestview race, they
22   will get a ballot style without the North Okaloosa
23   Fire District races on it.  So in those precincts,
24   there will be at least two ballot styles.
25     Q   There won't be more than one ballot order per

Page 30

 1   precinct; will there?
 2     A   Well, that would depend on how they would
 3   implement something like that.  I've never heard of a
 4   precinct-by-precinct rotation for ballot rotation.
 5   The only one I'm really familiar with is the
 6   California model.
 7     Q   So you say in your declaration in paragraph 3
 8   that you're the president of the Florida State
 9   Association of the Supervisors of Elections; is that
10   correct?
11     A   Correct.
12     Q   And how long have you been in that position?
13     A   For not quite two months.
14     Q   Two months?  Okay.  And were you elected or
15   appointed to that position?
16     A   I was elected.
17     Q   Was it a contested election?
18     A   In our organization you run for -- the three
19   offices that are up for election are secretary,
20   treasurer, and vice-president.  Once you are
21   vice-president, you become president-elect, and then a
22   year later from being president-elect, you become
23   president.
24     Q   So I direct your attention to Exhibit 1,
25   paragraph 4, and the second sentence there, you say
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 1   that -- you're referencing the ballot order statute,
 2   section 101.151, that "It provides that the candidate
 3   from the party that received the highest number of
 4   votes for governor in the last election in which a
 5   governor was elected is placed first."
 6          So -- is that a correct recitation of what you
 7   said?
 8     A   Yes.
 9     Q   So -- so the ballot order statute contemplates
10   possibly rotating the ballot order every four years;
11   correct?
12     A   I'm sorry?
13     Q   The ballot order statute, section 101.151,
14   contemplates rotating the ballot order perhaps as
15   often as every four years?
16     A   Correct.
17     Q   So if a Democrat is elected to governor this
18   year, the ballot will -- the ballot order will change;
19   right?
20     A   Absolutely.
21     Q   How would that change the order on your ballot
22   system?
23     A   It won't, because while you were doing the
24   ballot layout and design in the election management
25   system, you simply make sure that the candidates are
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 1   placed in the order in which they're going to appear
 2   on the ballot based on that statute.  And there are
 3   other factors for candidates that are -- that do not
 4   belong to the -- to the major parties.
 5          So, for example, the other minor party
 6   candidates that we see for governor or for president
 7   that come from the Libertarian Party, the Constitution
 8   Party, even the numbering or the order of people,
 9   multiple people with no party affiliation, those
10   orders are given to us as determined by the Division
11   of Elections based on whatever criteria they use for
12   those.
13     Q   So your current system in Okaloosa County is
14   ready to change the ballot order --
15     A   It would simply be a matter of assigning
16   the -- I mean, when you're doing a ballot, you have to
17   understand you're creating a database.  And the
18   database says, here's race one.  What's in race one?
19   I have four candidates in race one.  Who's candidate
20   one?  Candidate one is John Smith.  What party does he
21   belong to?  I can just as easily pull down and say he
22   belongs to the Democratic Party as I can say he
23   belongs to the Republican Party.
24     Q   So getting back to where we started in this
25   deposition, talking about the criticism you have of
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 1   the proposal that the plaintiffs have made, is it --
 2   if I'm understanding you right, you're saying that
 3   it's completely impractical to rotate the ballot order
 4   on a precinct basis at this point, but you can rotate
 5   it, according to the statute, the ballot order
 6   statute?
 7     A   Well, you have to understand that it's not a
 8   rotation; okay?  The way the system currently works,
 9   once I have laid out the race for governor, for
10   example, it does not change.  I only do it once, and
11   that once applies to every ballot style across every
12   split where that race appears in my county.
13          So I only do it once.  So when you say
14   precinct 1's ballot has to be different than
15   precinct 2's ballot, I'm not sure how my software is
16   going to do that, because it's never been tested, and
17   it's not certified to do that in Florida.
18     Q   Okay.  Now, I'm going to direct you to
19   paragraph 6 of your declaration, Exhibit 1 to this
20   deposition.
21          It states:  "Based on my 20 years of elections
22   experience, including 10 as a supervisor of elections,
23   I believe changing Florida's ballot order system this
24   close to an election could lead to catastrophic
25   failures, far worse than the 2012 incident in Palm

Page 34

 1   Beach County, where, due to the last-minute changes,
 2   the printed paper ballots were not synced with the
 3   central tabulation system, leading to a misreporting
 4   of the election results."
 5          Is that your testimony today?
 6     A   Correct.
 7     Q   Please describe the failures you're talking
 8   about in this paragraph.
 9     A   So what happened in Palm Beach County was they
10   had to make a last-minute change to their database.
11   And so they had three municipal races in that
12   election, two candidates in each race.
13          And because of the change they made to the
14   database structure -- it was not detectable during
15   their logic and accuracy test, because at that time,
16   they simply assigned -- and I'm just picking random
17   numbers here, so I don't know what they actually
18   assigned.  But the way we all did it back then was,
19   you would have five votes for candidate A, ten votes
20   for candidate B, five votes in the next race for
21   candidate A, ten for candidate B.  That way, when you
22   ran your test deck for the logic and accuracy test,
23   these are the results I expect.
24          What was actually happening was the results
25   for candidate A in race 1 were being assigned to
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 1   candidate A in race 2.  The race for candidate -- the
 2   votes for candidate B in race 1 were being assigned to
 3   candidate B in race 2, all the way down, and then take
 4   that third race and roll it back up to the first race.
 5          So in their L&A testing, they never detected
 6   the change, and it wasn't until they started their
 7   audit proceedings that they realized that there had
 8   been a catastrophic failure of that system and that
 9   the paper ballots were misrepresenting the results
10   when they were read by the tabulator.
11          And truly that would be my concern with any
12   system that would require precincts to have completely
13   different ballot styles for a race that is similar.  I
14   can't guarantee that the voters would read the ballot
15   properly, which would lead to voter education issues
16   on too short of a time to get voter education
17   materials ready and out to the voters, as well as the
18   potential, without knowing, having not tested the
19   database at all whether it will do this or not, how
20   that would actually function or what the potential
21   hazards may be.
22          But, I mean, that's my biggest concern.  And I
23   don't use the term "catastrophic failure" lightly.
24   Imagine waking up November 7th to discover that
25   everything that we reported on election night was

Page 36

 1   completely false because of an error in the database
 2   due to making changes to the software we did not have
 3   time to fully implement, vet, or test.
 4     Q   Do you know which election results were
 5   misreported in Palm Beach County?
 6     A   I spoke to my friend to make sure I had my
 7   facts right about this, and I do not -- he did not
 8   remember the precise -- but it was a municipal race in
 9   one of their municipalities.
10          Now the City of Palm -- Palm Beach County does
11   multiple municipal races throughout the year, so I
12   couldn't even tell you specifically which one it was,
13   but I know it happened in the 2012 time frame.
14     Q   You think it was just two village council
15   seats in Wellington?
16     A   Three.
17     Q   Three?
18     A   Three.  And now that you say Wellington, I can
19   neither confirm nor deny that.
20     Q   So you think it was just three seats that were
21   affected by this problem that you mention?
22     A   As far as I know.
23     Q   And what election machines were they using in
24   Palm Beach County at the time?
25     A   Sequoia.
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 1     Q   Is that the type of election system that you
 2   use in Okaloosa County?
 3     A   It is not, but they do still currently use
 4   that system in Palm Beach at the moment.
 5     Q   Is that system used by any other county?
 6     A   Not to my knowledge, and not based on item 2
 7   here where you can see tabulation system by vendor on
 8   page 55 of attachment 2 to Exhibit 1.
 9     Q   So you mention these were two municipal
10   elections or three municipal elections, you think,
11   that were affected by this --
12     A   Three seats on the same municipal ballot.
13     Q   That's three seats on the same municipal
14   ballot.  Are those nonpartisan seats, do you know?
15     A   I would expect they are.
16     Q   And in nonpartisan elections, candidates are
17   listed by alphabetical order; is that correct?
18     A   True.
19     Q   You say in paragraph 6 in Exhibit A that there
20   were last-minute changes in the printed paper ballots.
21          Do you know what specifically the change was
22   in the printed paper ballot?
23     A   The change was not to the paper ballots.  The
24   change was to the underlying database that made the
25   votes that were cast on the paper ballot not reported
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 1   properly to the election -- to the tabulation or
 2   central tabulation system.
 3          I don't -- I don't specifically reference here
 4   that it was the database, but it was the change to the
 5   election programming in the election management system
 6   that caused the error.  It was not an error in the
 7   paper ballots.
 8          MR. JAZIL: Fritz, just for the record, I was
 9      going to object to form to that last question.  I
10      think you may have misread that clause in
11      paragraph 6.
12   BY MR. WERMUTH: 
13     Q   What you were meaning to say is that it was
14   due to last-minute changes -- due to last-minute
15   changes, the paper -- paper-printed ballots were not
16   synched with the central tabulation system.  So you're
17   saying it's the interaction between the paper ballots
18   and the central tabulation system?
19     A   Yeah.  It's actually the program -- I say
20   "central tabulation system" euphemistically or
21   synonymously with the term "election management
22   system," which is, Florida, after 2002, Help America
23   Vote Act, requires precinct-based tabulation, not
24   central tabulation, but the central tabulation system
25   or the election management system specifically.
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 1     Q   Now is the central tabulation system in the
 2   supervisor's office, or is that -- it aggregates --
 3     A   Well, this is why I say -- I use the term
 4   synonymously with "election management system,"
 5   because the 2002 -- well, actually Florida's 2001
 6   Election Reform Act requires precinct-based
 7   tabulation.  We're no longer allowed to use central
 8   tabulation.
 9          Thus, what happened in Palm Beach County in
10   2000, for example, everyone punched a card, stuck it
11   in a box.  The boxes go back to an election central
12   facility where they are all then counted.  The voter
13   has no interaction with how their ballot is or is not
14   counted.
15          The 2001 Election Reform Act in Florida, the
16   2002 Help America Vote Act, that was patterned
17   somewhat after our Act, said the voter should have an
18   opportunity to correct mistakes on their ballot before
19   they leave the polling place.  In this particular
20   instance the voters did not know their ballots were
21   not being tabulated properly, because they could not
22   see -- I mean, they knew how they marked their paper
23   ballot.  Florida law says the paper ballot is the
24   official ballot of record.
25     Q   So when you're talking about your election
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 1   management system, it's the election management system
 2   in your supervisor of elections office in your county?
 3     A   That is correct.
 4     Q   Okay.  There's not some state level --
 5     A   Not in Florida.
 6     Q   Okay.
 7     A   Thank God.  There are states that do that,
 8   though.  South Carolina is one of them.
 9     Q   But in Okaloosa, you basically have all of
10   your own election management systems?
11     A   What -- what we call election central, which
12   is where my election management system resides, which
13   is in my office in Crestview.
14     Q   So looking at paragraph 6, again, you say the
15   paper ballots were not synched with the central
16   tabulation system.
17          So do you need to have each ballot -- each
18   candidate on the ballot linked up with an assigned
19   spot in the voter -- voting tabulation software so
20   that scanned votes get credited to the right candidate
21   bucket for electronic tabulation purposes?
22     A   Currently that's the only way it works.  So
23   you -- if you're familiar with -- I don't know if you
24   guys are Florida voters or not, but virtually anywhere
25   you may vote, you're going to see what we call timing
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 1   marks down the side of the ballot.  Those marks help
 2   the computer system draw a grid.
 3          It knows where the ovals that you're filling
 4   in are, or if you're using a system where you connect
 5   the arrows, where those spaces that have arrows
 6   connected are.  And those timing marks tell it, you
 7   know, when I see a mark in this particular spot on the
 8   ballot, this is a vote for the first candidate in the
 9   first race.
10          And so what happened in Palm Beach County,
11   again, was, because of last-minute changes, they went
12   in and tinkered with the election management system
13   and did not make sure that the new ballots -- or that
14   the existing ballots worked with the programming.  And
15   they did not realize that it had been misassigned, and
16   that's what led to the votes being misassigned.
17     Q   So did they tinker with it after they had done
18   the --
19     A   Ballot layout.  In fact, after they had
20   already mailed out absentee ballots as well.
21     Q   After they had done the logic and accuracy
22   testing as well?
23     A   No, it was prior to the logic and accuracy
24   test, because before you get to the L&A test, you
25   basically freeze the database; we don't touch it after
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 1   this point.  But the L&A test was not required by law
 2   until at least -- or no earlier than ten days prior to
 3   the start of early voting.  And if it's a municipal
 4   election, there may or may not be early voting, which
 5   means it could be as close as ten days before the
 6   election, by which time, of course, you've already had
 7   to mail absentee ballots to military folks or just
 8   regular absentee mailouts, 35 to 25 days prior.
 9     Q   Okay.  So this process of linking up the paper
10   ballots cannot start until you know who the candidates
11   are going to be in the general election, for instance?
12     A   Well, that is correct.  So, for example, in my
13   office we already have a rudimentary structure laid
14   out for the general election.  We know that there will
15   be a Republican candidate for governor; we know there
16   will be a Democratic candidates for governor.  We know
17   who the other minor party and nonpartisan candidates
18   for governor are, although we do not have their
19   running mates yet.
20          I have races that did not have a primary that
21   are legislative in my legislative districts.  I
22   already know who the two candidates for those races
23   are going to be, so those can already be input into
24   the database.
25          We do that because we have such a short
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 1   turnaround as I referenced at the beginning of this
 2   when I worried about the time crunch, because from the
 3   time we certify it to the time we get the final with
 4   the state, we usually have less than 10 to 12 days to
 5   get everything ready and out the door and meet the
 6   federal deadlines.
 7     Q   Can you load up that draft ballot into the --
 8   into the voting management system before the primary
 9   election results are in?
10     A   I mean, it's laid out in the election
11   management system, so I'm not sure what you're asking
12   me is.
13     Q   Can you actually generate draft ballots in the
14   system?
15     A   Until you finalize everything and until you
16   know what races you're finalizing, I mean, anything
17   you do is so completely unhelpful.  You really do have
18   to have the final ballot done before you can actually
19   begin programming and testing.
20     Q   That can't occur until after you get the
21   certified results from the primary election?
22     A   I mean, the rudimentary layout that we do now
23   is simply to try to predict how big our ballot is
24   going to be.  Our ballot printer needs to know what
25   size paper to order.
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 1          When you get 13 constitutional amendments plus
 2   local initiatives that may end up on the ballot, it's
 3   nice to know ahead of time, am I going to need to buy
 4   new ballot printers for my early voting for ballot on
 5   demand, because I need to print 17-inch duplex paper
 6   instead of 14-inch duplex paper.  Do I need to have a
 7   second card completely and have my ballot printer know
 8   to order twice as much as paper for me.
 9          So that's the only reason that we would even
10   start a preliminary layout before we had the
11   information that goes in.
12     Q   Yeah, but, I think -- I wanted to clarify that
13   you can't actually create the ballot until after the
14   results of the primary have been certified, and you've
15   received them; correct?
16     A   Well, and in fact, I can't do it because of --
17   because of variations in spelling or even in sometimes
18   the paperwork that they file.  And I did specifically
19   reference the governor's race because that is some
20   point of consternation for a lot of supervisors is the
21   delay waiting for gubernatorial candidates to pick
22   running mates.
23          They have paperwork that they have to file
24   with the state, and that paperwork is -- that they
25   file dictates how their name is spelled, if they're
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 1   going to have a nickname associated with it, et
 2   cetera, all of the stuff that we don't know.
 3          I mean, so I may know they're going to pick,
 4   you know, John Smith, but I don't know that he wants
 5   to go on the ballot as John "Old Hickory" Smith.
 6   Until I get the certification from the state based on
 7   paperwork they file with the state, I do not know
 8   that.
 9     Q   And you cannot create the ballot until that
10   point?
11     A   Correct.
12     Q   So let's -- we've covered your background, so
13   we don't have to look at paragraph 7.  But looking at
14   paragraph 8 of your -- of Exhibit 1, this is where you
15   lay out some of the -- of the deadlines that we're --
16   that we've been talking about.
17          So is it correct that the primary is on August
18   the 28th?
19     A   Yes.
20     Q   And you have to send out -- you have to mail
21   the UOCAVA ballots by September 22nd?
22     A   Correct.
23     Q   And you cannot prepare the ballots immediately
24   on August the 28th?
25     A   I cannot -- I mean, I haven't even certified
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 1   my own election on August 28th, because we have to
 2   give anyone who votes a provisional ballot at least
 3   two business days to provide proof of eligibility
 4   before the final determination to count or not count
 5   can be used.
 6          Those results that are due by noon on Friday
 7   following the August 28th election are what is
 8   considered by statute the first unofficial results of
 9   the election.  Those are the only results that can be
10   used to determine whether there will or will not be a
11   recount.  And then you have until the following
12   Tuesday, exactly seven days after the August 28th
13   primary, to certify the final results whether there is
14   or is not a recount.
15          But I promise you, the faster we get those
16   results to the state if there's no recount does not
17   improve the speed with which we get the results back
18   from the state for the final ballot layout.
19     Q   So in light of the fact you can't begin
20   creating the ballot until you get the certified
21   election results, does knowing the ballot order, you
22   know, four years in advance, four weeks in advance, or
23   four days in advance change the fact that you cannot
24   create the general election ballot before you receive
25   the certified results?
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 1     A   Again, it's not a matter of that as much as it
 2   is you're asking -- the plaintiffs are asking for the
 3   software to do something we have never been able to
 4   test to see -- and that it is not currently certified
 5   in the state of Florida to do.
 6          So I don't know what the capabilities of the
 7   software even are at this point.  If there's a -- if
 8   there's a functionality that could be turned on or if
 9   there is not, I don't know, because the way we have
10   been -- the way the software is certified for use in
11   Florida does not anticipate rotating candidates, and
12   so it's never been tested.  It's a big question mark.
13   We just don't know.
14     Q   Well, it does contemplate -- the ballot order
15   statute contemplates changing the ballot order --
16     A   Absolutely not.  I know from four years prior
17   what the ballot order is going to be.  As I mentioned,
18   you only lay each race out once in our current system.
19   So regardless of whether it goes on a precinct 1
20   ballot or a precinct 52 ballot in my jurisdiction, I'm
21   only going to lay the governor's race out once because
22   there is no change in the order of those candidates in
23   that race.
24          And it doesn't matter what the order is.
25   Based on the certification I get from the state, it's
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 1   the changing of that order that presents a problem.
 2     Q   So the changing on a precinct basis is the
 3   problem?
 4     A   The changing on any basis at the last minute
 5   is going to be the problem, yes.
 6     Q   So let's go back to the last time the ballot
 7   order changed.
 8          Were you working at the supervisor's office in
 9   Okaloosa County when Jeb Bush was elected governor?
10     A   I was not.  I did not come to the office until
11   January of '99.
12     Q   Okay.  Are the voting machines you're using
13   now the same as they were back at that time?
14     A   They are not.
15     Q   So when did you get your current systems?
16     A   Our current system was installed fiscal year
17   '15, going into the '16 election.  So the current
18   software and hardware we are using was purchased and
19   implemented for the 2016 election cycle beginning with
20   the presidential preference primary in March.
21     Q   So you have state-of-the-art voting systems at
22   this point?
23     A   I have one of the newest ones certified in the
24   state of Florida by the ES&S company.  I don't
25   consider any of it state of the art.
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 1     Q   But presumably all of the supervisors of
 2   elections in Florida were able to handle the changing
 3   of the ballot order that occurred as a result of Jeb
 4   Bush being elected; correct?
 5     A   Well, as I mentioned, the way -- the way
 6   optical scan layouts work, it doesn't -- it doesn't
 7   essentially change.  And think of it in terms of how a
 8   punch card ballot looks.
 9          You -- you have a -- well, there's two
10   different -- even two different versions of punch
11   cards.  Think about it in terms of the old lever
12   machines.  You're old enough to remember lever
13   machines; right?
14          So in the lever machines, each machine in a
15   precinct was the ballot style, because you physically
16   had to put labels next to the levers to say, if you
17   flip this lever, you're voting for candidate X.
18   If there was a split, these races were over here, not
19   over here.  You had to have a second machine for
20   people to use with different labels next to the
21   different things.
22          Punch cards work similarly the same way.  And
23   then, when you get into the electronic tabulation of
24   those punch cards is where you run into problems,
25   because the -- the end programming has to know if hole
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 1   number 19 is open when the little electronic finger
 2   hits the drum that it's being rolled over, it says,
 3   hole 19 is open.  I, therefore, see a vote in hole 19,
 4   which equates to candidate X.
 5          And because of the way optical scan ballots
 6   work, the layout of the grid, as I said, the race is
 7   only laid out one time in each -- for -- for as many
 8   jurisdictions as see the race.  So it doesn't matter
 9   what order I put them in, it's only done once.
10          So tell me tomorrow that, for whatever reason,
11   the Democrat candidate should go on the ballot first,
12   and I will simply put the Democrat candidate first
13   when I type it in and put the label "Democrat" behind
14   it and move on to whoever goes second.  But it's the
15   changing between precincts that will cause the
16   problem.
17     Q   So I direct you to paragraph 11 in Exhibit 1,
18   and let's just go through this piece by piece.
19          So you say in the beginning:  "Ballot
20   preparation is critical, difficult, and a
21   time-consuming task.  In most counties a different
22   ballot style must be prepared for each precinct."
23          Is that your testimony?
24     A   Yes.
25     Q   "And in some cases there may even be multiple
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 1   ballot styles within a single precinct where precinct
 2   boundaries do not perfectly align with electoral
 3   district boundaries or smaller units of local
 4   governments, such as the hundreds of community
 5   development districts established under chapter 190 of
 6   the Florida Statutes."
 7     A   Correct.
 8     Q   Is that your testimony?
 9     A   Yes.
10     Q   "Each ballot style must be proofread before
11   printing and then again after printing."
12          Is that correct?
13     A   Yes.
14     Q   "In counties that do not have the capability
15   to print ballots in-house, initial proofs must be
16   proofread, sent off to a printer, returned from the
17   printer to be proofread again, and then ordered from
18   the printer."
19          Is that correct?
20     A   Correct.
21     Q   Now, so the norm is to have different ballot
22   styles in each precinct?
23     A   Well, that is one of the options afforded
24   supervisors under Florida law.  The law does not
25   require us to do it by precinct, but it does require
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 1   absentee results and early voting results to be
 2   reported back to the precinct.
 3          So prior to that change in law, candidates
 4   would ask, I would like to see a list of people in
 5   precinct -- you know, the absentee results from
 6   precinct X.  I would have to say, I can't provide
 7   that, because the absentee votes were at that time
 8   counted in one big bucket called "absentee votes."
 9   There was no way to tie an absentee ballot back,
10   because we did it by style, not by precinct.
11          Let me explain what I mean by that.  My
12   current election is a prime example.  I actually have
13   12 ballot styles.  I have 12 ballot styles for this
14   election because four of those styles are Republican
15   styles; four of them for the Democratic Party; and
16   four of them are for people with no party or minor
17   party affiliation.
18          So when we did everything by style and
19   absentees got counted in one big bucket called
20   absentees, all I needed to know in my voter
21   registration database was, you, John Q. Public, you
22   get ballot style 1.  In fact, you get ballot style 1,
23   and you're in precinct 1; he gets ballot style 1, and
24   he's in precinct 2, because there's no boundary that
25   changes the races you two are seeing in the same race.
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 1          When we went to precinct style, now I have to
 2   change the coding in those timing marks I mentioned so
 3   that the computer knows when you vote, you are voting
 4   a ballot from precinct 1; and when you vote, you are
 5   voting a ballot from precinct 2.
 6          And so when I say there are different -- so a
 7   county is still permitted under current law to only do
 8   it by style, not by precinct.  But if they do, they
 9   must know what precinct the early and absentee votes
10   belong to, because they either have to rescan or
11   retabulate those to be able to produce for the report
12   that goes to the legislature the results of those
13   early and absentee votes by precinct.
14          So for a large jurisdiction like Miami, for
15   example, where they still do it by style, it probably
16   means the difference between about 150 or 200 by style
17   ballot styles or versions, versus if they did it by
18   precinct, probably even in a primary, something in the
19   order of 1900 to 2,000.
20     Q   Now, when you were quoting the number of
21   ballot styles you have in this election, are you
22   talking about the primary election?
23     A   I'm talking about my current primary, yes.
24     Q   Okay.
25     A   I have -- I have 50 -- I have 52 precincts.  I
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 1   have four main different ballot styles:  People in the
 2   unincorporated area of my county; people who live in
 3   the city of Crestview where there are three charter
 4   referenda; people who live in the town of Cinco Bayou,
 5   where there is a charter referendum; and people who
 6   live in the Florosa Fire District, where they are
 7   having a tax referendum.
 8          So each one of those four items is a different
 9   ballot style with different races that are presented
10   to the voters across -- because all of those are
11   nonpartisan races, across all of the three different
12   ballot styles otherwise that I would have.  Without
13   those, I would only have three styles for the whole
14   county.
15          But come November, I will probably have almost
16   as many, if not more, because of legislative
17   boundaries, other fire district races and fire
18   district boundaries.  So, for example, I know I have a
19   North Okaloosa Fire District referendum which I
20   already mentioned; I know I have a City of Destin, or
21   a Destin Fire District referendum; and I know I have
22   at least two different legislative races of the three
23   legislative seats that I have that will provide splits
24   in certain precincts, each one of them generating a
25   different ballot style within that precinct.
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 1     Q   How many ballot styles do you anticipate
 2   having in the general election this year?
 3     A   I'd have to -- I'd have to crunch it.  I
 4   don't --
 5     Q   Would it be as many as 52 different ballot
 6   styles?
 7     A   Oh, well, not -- because I do it by precinct,
 8   it will for darned sure be at least 52.  And because I
 9   can tell you that each of the -- let's see, eight,
10   nine, 11, 12, 13.  Each of the five precincts that
11   compose the City of Crestview will also have a second
12   style because of the North Okaloosa Fire District
13   races that I mentioned, that will generate an
14   additional five ballot styles.
15          Wherever the splits are for my legislative
16   boundaries, the precincts that those cross through
17   would generate additional ballot styles for people who
18   do get that race and people who do not get that race.
19          THE REPORTER: I'm sorry.  Can you slow down a

20      little bit.
21          THE WITNESS: I can try.
22          MR. JAZIL: Fritz, would now be a good time to
23      take just a five-minute break?  Whenever you think
24      is an appropriate stopping point.  Sooner rather
25      than later.
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 1   BY MR. WERMUTH: 
 2     Q   So I guess, just to recap, you're going to
 3   have somewhere north of 52 unique ballot styles in the
 4   general election?
 5     A   Well, and again, so not to hang up on
 6   terminology, but there is by precinct, and there is by
 7   style.  Because I do it by precinct, yes, I will
 8   absolutely have north of 52 different ballot styles,
 9   because I do them by precinct, not by style.
10     Q   Okay.
11          MR. WERMUTH: We can take a five-minute break.

12          (In recess from 4:08 to 4:17 p.m.)
13   BY MR. WERMUTH: 
14     Q   I'd like to show you what's -- so let's go to
15   paragraph 12 of your declaration.  It's Exhibit 1.
16          You say here that, "There are other variables
17   that can complicate the ballot preparation process.
18   If an unsuccessful primary candidate challenges an
19   election, the state election canvas board may certify
20   a candidate as a winner only for the court to overturn
21   that finding during the 13-day preparation window."
22          Just to recap, this is the preparation window
23   between certification of the -- of the results of the
24   primary and the sending out of the UOCAVA ballots;
25   correct?
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 1     A   Correct.
 2     Q   So did I accurately get your paragraph into
 3   the record here?
 4     A   Uh-huh.  Yeah.
 5     Q   So you say there, "There is a chance that a
 6   disappointed primary candidate may successfully
 7   challenge results within that 13-day window."
 8          How often does this happen?
 9     A   Well, I mean, I know Ion Sancho referenced in
10   his brief the -- the Nader, non-Nader ballot issue.
11   Let me back up to this mailing to overseas ballot
12   thing to give you a little bit of perspective of what
13   used to happen in Florida prior to the removal of the
14   second primary.
15          The law, by judicial consent order -- actually
16   it wasn't even the law.  By judicial consent order,
17   Florida was required to mail ballots not later than 45
18   days prior to an election to absent and overseas
19   military.  So when we had a second primary, we had to
20   create ballots for the primary.
21          Easy to do; right?  Everything's done.  But
22   before we could even hold the primary, we had to come
23   up with a ballot to mail the overseas voters before we
24   could even decide the second primary so that we had
25   something to mail them, what we called an advance
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 1   ballot.  We mailed an advance ballot, and then, when
 2   we got the final certification, we mailed them the
 3   official second primary ballot.
 4          But before we could hold the second primary to
 5   determine who the final candidates were for the
 6   general election, we had to mail yet another advance
 7   ballot to these voters because we had to wait for the
 8   certification.
 9          So every voter in Florida who wasn't a UOCAVA
10   voter -- and I myself was one when we were originally
11   registered in Pensacola.  Like all voters, I didn't
12   read the materials that came with my ballot -- or like
13   most voters -- and it just confused me.  Why -- why am
14   I getting -- I thought I voted in this election
15   already.  Why am I getting another ballot?  We used to
16   mail every one of those voters five different ballots
17   for three elections.
18          So when it came to the Nader, non-Nader issue,
19   which happened in -- I was not supervisor at the time,
20   so I'm going to have to say 2006 maybe, whatever year
21   Hurricane Ivan was.  And the only reason that's burned
22   into my brain is because as Hurricane Ivan was making
23   landfall, the federal government, when we told them we
24   had an ongoing lawsuit, said, we don't care.  The law
25   says you mail these people something.  We don't care
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 1   what you mail them, or if you've got to mail them a
 2   second something, but you, by God, better mail them
 3   something.
 4          So we created ballots without Nader's name on
 5   them and ballots with Nader's name on them.  The
 6   ballots without Nader's name on them were delivered to
 7   my house as Hurricane Ivan was making landfall --
 8   because my house is nearest the interstate, and that's
 9   the closest the ballot delivery guy was going to go
10   and get still try to get out of town before the
11   hurricane hit.
12          Two days later, more ballots were delivered
13   without -- or with Nader's name on it.  And so we
14   basically had to create two different databases and
15   create two different sets of ballots to be able to do
16   that.  So that's the problem with doing something like
17   that is it forces you to create an entire separate
18   election database.
19          Now, in that instance, easy to recover from
20   because if Nader wins and gets his name on the ballot,
21   we just continue using this database to test and
22   program elections.  If Nader doesn't win, and is not
23   on the ballot, we do the remaining ballot prep and
24   testing with this totally separate database.
25          .  But these are not two things that can work
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 1   together; they have to be separate entities in the
 2   database structure.
 3     Q   So during that period of time -- now this
 4   isn't the current system; correct?
 5     A   That is correct.  This was the -- well, it was
 6   another iteration of the second election management
 7   system that we used since -- when I came to the
 8   office.
 9     Q   During that period you were producing -- it
10   sounds like you could produce quite a few ballots?
11     A   Well -- but remember, like I said, we're
12   talking about, again, a finite and static picture of a
13   ballot where this doesn't move, and we had to create
14   separate databases to be able to do that.
15          And, you know, so, for example, the ballots
16   that were created without Nader's name on it, if they
17   had been mailed, and somebody had returned one, there
18   would be no machine that could read them because
19   that's not -- the ballot that was laid out, whichever
20   one became official, cannot read those ballots because
21   they're from a different database.
22          So it's not a matter of, I can -- I can't mix
23   and match, and it's not apples and oranges.  Every
24   election has -- every election that you lay out in the
25   database has a specific ID number, and that ID number
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 1   is encoded into the memory devices that the tabulators
 2   use to read the ballots, and it will not read ballots
 3   that do not belong to that system or to that database.
 4     Q   I guess what I was asking about was the fact
 5   that you were generating ballots and multiple ballots
 6   going through the entire process of laying them out,
 7   proofreading them, proofing them again when they came
 8   back from the printers during this period of time when
 9   you had relatively quite short time turnarounds;
10   correct?
11     A   I'd say that's correct.
12     Q   So you've given me one example of when
13   somebody -- when a disappointed primary candidate sued
14   and had their name placed on the general election
15   ballot, and that's Nader; is that correct?
16     A   That's the only time I can recall it
17   happening.
18     Q   So this isn't a frequent thing that happens?
19     A   It's not.
20     Q   And was --
21     A   And that doesn't mean that other supervisors
22   haven't encountered it locally.  But, I mean, like in
23   my jurisdiction, where county commissioners, school
24   board members, sheriff, you know, other
25   constitutionals, et cetera, I've never run into this
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 1   particular issue in my jurisdiction.  Although we've
 2   had some close recounts in primaries and stuff,
 3   nothing that ever led to a full lawsuit.
 4     Q   Was there ever -- sorry.  I didn't mean to
 5   speak over you.
 6          Was there ever a time that such a challenge
 7   prevented you from finalizing ballots in time for the
 8   general election?
 9     A   No.
10     Q   What difference would the ballot order make in
11   that situation?
12     A   Well, again, so like I said, when we did Nader
13   and non-Nader, we actually had to create two separate
14   databases.  And so it wouldn't be -- it wouldn't work
15   to -- for the same election where you are simply
16   rotating the candidates, it wouldn't work to have two
17   separate databases to do that, because part of the
18   voting systems certification standard is you don't use
19   a second database to do anything with the first
20   database, because they're not supposed to be able to
21   talk to each other.  And in point of fact, they don't.
22          So I could not lay out, for example -- I mean,
23   I could.  I could lay out an entire election database
24   where the Democrats are first.  I could lay out an
25   entire database where the Republicans are first, but
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 1   it would be -- it would be a violation of what the
 2   certification standards are for me to take and do
 3   memory devices for odd-numbered precincts out of this
 4   database, and memory devices for even-numbered
 5   precincts out of this database, because when it came
 6   time for early voting and tabulating absentees, I
 7   would not have a single memory device that could read
 8   ballots from both databases.
 9          So you're creating two separate static
10   pictures when you do that, as I've explained.  It's
11   not a thing that moves within the one database.
12     Q   So what you're saying is you could easily
13   create either -- either ballot; it's just the machines
14   can't -- can only read one?
15     A   Exactly.  When it came time to do absentee
16   ballots where we only used one device to count all the
17   absentees that come in, I could not program that
18   device to tabulate both sets of ballots; it wouldn't
19   work that way.  And it wouldn't be reportable back to
20   the same database.
21     Q   You could only have it read one ballot order?
22     A   Correct.
23     Q   Either one?
24     A   One iteration or the other.
25     Q   Getting back, you mentioned that you have all
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 1   of these unique ballot styles on a precinct basis?
 2     A   Correct.
 3     Q   If there's so much variation in ballot styles,
 4   then each precinct's ballot style will have to be
 5   changed regardless of the ballot order within each
 6   precinct; correct?
 7     A   Not sure I'm understanding your question.
 8     Q   I mean, does it matter if a unique ballot has
 9   one order or another order?
10     A   Well, the thing that makes the ballots unique
11   from style to style, even within a precinct, are what
12   races are being presented, not the order the
13   candidates are being presented in.
14          So, again, when we lay out the database, if
15   I'm going to do a race for senate district 2, it is
16   going to have the senate district 2 candidates in the
17   order prescribed by law, and there will be a ballot
18   style in that precinct that doesn't get that race
19   because it's not in senate district 2, but it's in
20   precinct 12.  And there will be a ballot style in
21   precinct 12 that gets that senate race because they
22   are.
23          The senate race itself will appear in
24   district 13, where it's all within the jurisdiction,
25   and every ballot style that I would have there would
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 1   have that race on it in the exact same spot with the
 2   exact same candidates in the exact same order.
 3          So, again, because you only lay each race out
 4   once, and the programming, when you -- when you lay
 5   out the district divisions in your database, and then
 6   you tell it, I have a race in this jurisdiction, the
 7   computer, when it generates the ballot artwork,
 8   actually puts that race in every one of those
 9   iterations where it belongs in the order in which it's
10   laid out, and that order doesn't change in Florida.
11          So within the race, there's a -- so let's talk
12   about the database structure behind it just a little
13   bit, and maybe it will clarify it for you.  So each
14   race in the database has a race ID number assigned to
15   it.
16          So good computer programming, nerd stuff, you
17   usually use it in increments of 10, so if something
18   has to be added later or whatever, you have nine slots
19   there in the middle that hasn't been used yet;
20   whereas, if you do, you know, one, two, three, four,
21   five, six, seven, eight, nine, ten, and then something
22   comes along, and you've got to add a race in the
23   middle somewhere, you've got to basically throw it all
24   out and start all over.  So you need room, 10, 20, 30,
25   40, 50, 60, however many races you have.
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 1          Then within each race, how many ovals you
 2   have, the positions are assigned to a specific label,
 3   and that label is the candidate's name and -- the
 4   party affiliation at that point in the general
 5   election is just a label; it is not a -- it has
 6   nothing to do with the system, although I've got to
 7   have them outlined so it knows what abbreviation to
 8   put behind them.  That's just another label.
 9          So I could just as easily put the Republican
10   first and put a Democratic label behind him -- which
11   is why proofreading becomes important, because you
12   don't want to misassign party affiliation to the wrong
13   people.  But when that oval gets filled in, what gets
14   reported to the tabulator is, I voted for the first
15   oval in race number 10, and what that means is
16   whatever I put the label there to mean.
17          So when I change where the person assigned to
18   oval 1 is to the bottom or to the second position, to
19   another ballot style, I don't know how the computer is
20   going to report that because we've never tested it; we
21   don't know.  And I don't know what, or if there's even
22   a possibility of our current software, because it's
23   never been tested, and it's never been certified to do
24   that.
25          I'm not even sure if it's capable of doing
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 1   that, because what our systems currently are certified
 2   to do is a static picture where the person in ballot
 3   position 1 is always the same person.
 4          I only lay that race out, no matter how many
 5   candidates are in it, and I've seen -- trust me.  The
 6   first election I laid out for the 2000 election, I
 7   think we had 11 presidential candidates and running
 8   mates on that one, and it took the entire first
 9   column.  And back then, we had to put labels above the
10   actual pairs of candidates' names, which was not an
11   easy feat in the Linux-based system that we used back
12   them.  It was a total pain in the butt.
13          But I did design, according to the New York
14   Times, the best looking ballot in Florida for that
15   election.
16     Q   Let's go on to paragraph 13 in Exhibit 1.  You
17   say here that, "Introducing precinct" -- "Introducing
18   a precinct-by-precinct ballot order rotation system
19   would add another layer of complexity and difficulty
20   to this process, as each supervisor would need to
21   prepare and proofread a greater variety of ballot
22   styles without sufficient time to adjust" -- I'm
23   sorry -- "without sufficient time to adjust, this new
24   system about preparation would elevate -- would
25   elevate ballot preparation from a difficult task to a
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 1   Herculean one."
 2          Is that your testimony today?
 3     A   Yes.
 4     Q   And you say there's a greater variety.  But
 5   isn't there already a different ballot style in each
 6   precinct, as you say?
 7     A   There is, but again, each race that is laid
 8   out is laid out once.  So when I am proofing ballots,
 9   for example, I only proof the governor's race once,
10   because I know that it is going to be the same when it
11   appears.  Whether it appears on ballot style 1 or
12   whether it appears on all 52, I know that the
13   governor's race, because I proofed it for ballot
14   style 1, is not going to change because we're not
15   telling the software to move that around.  It's a
16   static thing.
17          When you start moving multiple -- and bear in
18   mind, we're not just talking about one race here.  We
19   have -- if we're -- if, as the plaintiffs are asking,
20   we're talking about multiple, every partisan race
21   would require this rotation, now you're talking about
22   not just having to make sure I proof one race that
23   might change correctly, but every partisan race on my
24   ballot has to change accordingly and be proofed
25   correctly, which is where the complexity or the added
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 1   complexity of a greater variety of ballot styles is
 2   going to come in, because I would have to make sure
 3   each one of them was correct rather than proofing it
 4   one time like I said.
 5          So for the primary that we're currently in the
 6   middle of, I said there are 12 ballot styles.  Once I
 7   proofed the U.S. Senate Republican primary race once
 8   on ballot style 1 that covers, you know, precincts 1,
 9   2, 3, 4, 5, 6, 7, 10, 14, 15, 16, 17, 18, 19, 20, all
10   the way up to 52.  Once I've done that once, I only do
11   it once.
12          I don't have to go look at all those other
13   ballot styles, because I know the precinct number and
14   the encoding for what precinct that ballot belongs in.
15   That's a different function of the database beyond the
16   laying out of the race.
17          So the race itself, again, is a static thing
18   that doesn't move, so I only have to proof that the
19   one time that I proof it.  I make sure the name is
20   spelled correctly, because the computer uses the same
21   label in the database, like I explained, you know.
22          The label that goes with -- with race -- with
23   candidate 1 in race 10 is, you know, John Smith.  That
24   will always be John Smith, no matter where that race
25   appears in the database.
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 1     Q   I guess you said, though, that part of the
 2   process of proofreading was, you know, proofing it
 3   before you sent it to the printers, proofing after you
 4   sent it to the printers?
 5     A   Absolutely, because I have to make sure that,
 6   number one, the ballot printer -- now each one of our
 7   ballots has a label that we put in the header.  So
 8   when I do get it back from the printer, our ballot
 9   artwork file contains all of the ballot styles, but,
10   again, I only have to proof each race one time.
11          But when I get the ballots back from the
12   printer, now it becomes imperative that I check all 52
13   to make sure that I have the right races on each of
14   those 52 ballot styles to make sure that the printer
15   somehow didn't screw up the file, didn't mix my file
16   up with another county -- not that that's ever
17   happened, to my knowledge.
18          But there are a number of things that can go
19   wrong with a ballot proof that -- you check them all;
20   you don't just rely on -- so somebody's got to go in
21   and look and see, this is precinct 1.  It should have
22   senate, governor, et cetera, et cetera, et cetera.
23   Oh, wait a minute.  Here's precinct 8.  This is a
24   Crestview precinct.  We should have two ballot styles
25   in precinct 8, one without the Crestview referenda on
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 1   it, and one with all three Crestview referenda on it.
 2     Q   So getting back, so it's not a situation where
 3   you're sitting at your computer looking at the ballot
 4   layout and just proofing the first column once, the
 5   second column once.  There is more proofing --
 6     A   Not when it comes to the proofing of the
 7   actual ballot proofs that my ballot printer is going
 8   to print, yes.
 9     Q   Okay.  So you have to --
10     A   And/or the ballots that we print in-house,
11   because when we -- when we do our -- our initial
12   testing is done in-house because we do our absentee
13   ballots ourselves, but our precinct ballots are
14   printed by an outside printer.
15     Q   So you have to proof every variation of those
16   ballots?
17     A   Absolutely.
18     Q   By eye?
19     A   Yeah.  Well, it's not just me; it's, you know,
20   teams of people.  I don't rely on one set of eyes to
21   say everything looks good, because inevitably your
22   brain, as we all know from proofing our own college
23   papers, your brain reads what it wants to.  And so you
24   have to make sure you have teams of people that do it.
25          For us, there's at least three sets of eyes
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 1   that look at it, and we make sure that each one of
 2   those sets of eyes is working from the same source
 3   documents.
 4          So, for example, the certification we receive
 5   from the state on the names and the spellings.  When
 6   it comes to the amendments, God help us, because
 7   somebody has to sit there and read it out loud with
 8   every comma and piece of punctuation, where it's
 9   capitalized, where it's not capitalized, because you
10   don't want to miss any of those details.
11     Q   And that's on each variation of the ballots
12   that you get?
13     A   Yes.
14     Q   So are you here suggesting today that changing
15   the ballot order by precinct would require more than
16   one ballot style per precinct?
17     A   Again, without knowing what the software is
18   capable of, I can't say specifically what's going to
19   happen.  I'm saying there is likely to be a greater
20   variety of ballot styles that would require more
21   careful proofing.
22     Q   But you don't know for sure?
23     A   Well, we've never tested the software, or if
24   the software even has the capability.  And if the
25   software doesn't have the capability to do the type of
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 1   rotation they're asking for, that means the software
 2   companies for all the different iterations of
 3   certified systems in Florida have to be rewritten and
 4   resubmitted.
 5          That requires a source code review as part of
 6   the Florida voting system certification standards.  It
 7   requires a test plan to be put together.  It requires
 8   test plans to be executed, which can take upwards of
 9   90 days if everything is flawless and perfect when
10   they bring it in.  And then revisions to that, and
11   then any change starts things up.
12          So, you know, if you find a big giant hole in
13   this software that -- whenever they change something,
14   if you've never experienced that from a programmer --
15   for example, our voter registration database used to
16   be in-house.  We had two county guys that did our
17   whole AS/400-based voter registration database.
18          And when they wrote us a Windows version,
19   instead of the old black-and-green screen version,
20   every time we said, hey, can you fix this, they would
21   fix this and then it would cause 12 other problems
22   with the software.
23          So any time they bring in software for
24   certification in Florida, they go through the source
25   code review.  And then if they have to make changes,
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 1   the source code review has to be done again, because
 2   you have to make sure that they only changed what you
 3   asked them to change; they didn't stick anything in
 4   there that doesn't belong there.
 5          Then at the end of the day, when it's all
 6   compiled and used, it has to be tested thoroughly to
 7   include -- up to and including a 10,000 mass ballot
 8   count test to make sure that the software and hardware
 9   will be able to handle it.
10          Sometimes that can require not only a change
11   of the election management software that is installed
12   on the servers that run the election management
13   system, but also firmware software that needs to be
14   reprogrammed onto the microchips of the actual
15   tabulators themselves, which in most counties, because
16   of maintenance agreements with the vendor, must be
17   done by the vendor and cannot be done by the counties.
18     Q   Okay.  Well, I guess what I'm asking is
19   that -- we're talking about the ballot style in each
20   precinct.  So there's -- so that -- just to be clear,
21   are you claiming that changing the ballot order by
22   precinct would require more than one ballot style per
23   precinct --
24     A   I did not say that.
25     Q   I'm asking.  So you're not?
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 1     A   I'm saying it shouldn't generate more, but it
 2   depends on how they want to do the rotation.  And
 3   short of just saying precinct rotation, I don't know
 4   what that means.
 5          So where I have two ballots in precinct 11,
 6   for example, will one of those ballot styles be
 7   required to have one person first, and will the other
 8   one be required to have the other person first, or
 9   will all ballots in that precinct be required to have
10   the same person first.
11     Q   Clarify --
12     A   I'm not familiar with the concept of precinct
13   rotation.
14     Q   Precinct 1 has the Democrat listed first in
15   all of the partisan elections, and precinct 2 has the
16   Republican listed first in all of the partisan
17   elections.  In that instance, there would only be one
18   ballot style in precinct 1; correct?
19     A   Yes.
20     Q   And only one ballot style in precinct 2;
21   correct?
22     A   Depending on other splits, but yes.
23     Q   Okay.  I just wanted to clarify that.  So --
24   okay.
25          Let's move on to paragraph 14.  So you say
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 1   here:  "Any delay in sending out overseas ballots in
 2   order to comply with the new ballot ordering system
 3   could also be a violation of federal law.  The Uniform
 4   and Overseas Citizens Absentee Voting Act makes it a
 5   crime to knowingly deprive uniformed and overseas
 6   citizens of their right to vote absentee by mail," and
 7   you cite statute.
 8     A   Yes.
 9     Q   Is that your testimony today?
10     A   Yes.
11     Q   That it -- that this could be a violation of
12   federal law if we reorder the precincts --
13     A   Well, I can tell you that the state is
14   required to report to the Federal Voting Assistance
15   Program, which is the branch of the Department of
16   Defense that oversees the administration of the UOCAVA
17   Act, what WIPSO [phonetic] -- this past Saturday was
18   the deadline for UOCAVA mailing for the primary
19   election.  We had to certify by 9:00 a.m. Monday from
20   our county to the state how many UOCAVA ballots we
21   mailed and what UOCAVA ballots were late.
22          Now, in my jurisdiction, we mailed them nine
23   days prior to that, so none of ours were late; 6,502
24   ballots left Okaloosa County on time, which is what I
25   report to the state, and the states have to report to
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 1   the feds.  If a state is delinquent in mailing things,
 2   they are subject to whatever punitive action the U.S.
 3   Department of Justice wants to take.
 4     Q   So getting back to -- you know the precincts
 5   that are going to require UOCAVA ballots.  You said
 6   they're basically all of them except for the
 7   assisted-living facility; correct?
 8     A   Essentially.
 9     Q   And you already need to prepare unique ballot
10   styles for most, if not all precincts; correct?
11     A   Yes and no.  Again, like I said, the
12   ballots -- so -- so now you're commingling in that
13   question the idea of precinct-based balloting system
14   versus a style-based balloting system; okay?
15          So what makes -- the difference between
16   precinct 1 and 2 right now the way we currently do it
17   is virtually nothing, except a slightly fatter block
18   in some of the timing marks down the left-hand margin
19   of my ballot to say this is precinct 2's ballot versus
20   this is precinct 1's ballot.  I've changed the order
21   of that, that changes other things.  And so, again --
22     Q   I --
23     A   -- when you say, is there only going to be
24   one, yes.  But when you change that order, you're
25   changing -- we don't know what happens in the database
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 1   behind that.
 2     Q   Okay.  But I'm not talking about the database
 3   at this point; I'm talking about preparation of the
 4   ballot --
 5     A   Well, the ballot is a function of the
 6   database, I mean, so -- I mean, we have to talk -- we
 7   can't not talk about the database because the software
 8   is what dictates what appears on the piece of paper
 9   and the way we do it, whether it's by style or by
10   precinct.
11     Q   But thinking of it as a ballot style issue
12   then, and the fact that you have one ballot style in
13   the precinct, according to the example that I gave --
14     A   Well, let's say with my 52 precincts, I am
15   going to have, under the current system, 78 different
16   ballot styles based on splits in the number of
17   precincts.  Will that number change with a rotation
18   system?  Without knowing what the rotation system is
19   going to look like, I can't say with any veracity yes
20   or no.
21          My suspicion would be maybe, but I really
22   can't say for certain, because I've never seen the
23   software do that, and I don't know what it entails.
24     Q   What about the example that I gave you,
25   though, where in precinct A the Democrats are listed

Page 79

 1   first in the partisan elections, and in precinct 2 the
 2   Republicans are listed first.  So there's only one
 3   ballot style in each precinct in that example.
 4     A   Yes.
 5     Q   So you -- consistent with having unique --
 6   unique ballot styles in each precinct, don't you
 7   already need to carefully proofread those ballots?
 8     A   We do, but -- but for different reasons.
 9   So -- so we carefully proof the ballots, but, again,
10   we -- you know, when you're -- now you're talking
11   about the difference between ballot proofs to a
12   printer or ballot proofs out of my system, because
13   it's two different animals.
14     Q   Yeah, I'm talking about ballot proofs out of
15   the printer.
16     A   Ballot proof out of my -- okay.  Hold on.  So
17   ballot proofs from my -- that I have -- the artwork
18   that I've submitted to my printer, and they are
19   returning to me ballot proofs?
20     Q   Yeah.
21     A   Or the ballot proofs that I made, my initial
22   run of what my different ballot styles are?
23     Q   The ballot -- the ballots that a voter is
24   going to get on the day of the election if they go to
25   precinct 1 or go to precinct 2.
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 1     A   So those will be my -- those will be the
 2   actual ballots printed by my ballot printer.
 3     Q   After you've carefully proofed every single
 4   one of those versions; right?
 5     A   Once already, yes.
 6     Q   So the difficulty's already there, correct,
 7   with the proofing, that you have to proof every single
 8   ballot --
 9     A   Well, but like I said, currently what we proof
10   is -- you know, the picture doesn't change drastically
11   between precincts, and so what we're looking for are
12   the differences in those different styles.  And all
13   this would do is just add a layer of complexity to it
14   that we currently don't have.
15     Q   Now you say in paragraph 15 of your
16   declaration, Exhibit 1, and I'm paraphrasing
17   basically, if a new system is put in place this close
18   to the election, supervisor of elections may be unable
19   to timely prepare UOCAVA ballots.
20          You cannot prepare ballots until after the
21   primary; correct?
22     A   Correct.
23     Q   And that's one month away?
24     A   Yes.
25     Q   Okay.  What's to stop you from setting the

Min-U-Script® Accurate Stenotype Reporters (20) Pages 77 - 80

Case 4:18-cv-00262-MW-CAS   Document 55-2   Filed 07/20/18   Page 22 of 68



JACOBSON V
DETZNER

PAUL LUX
July 18, 2018

Page 81

 1   ballot order on a rotation basis before the primary?
 2     A   I don't know that my software can currently do
 3   it or what the functionality would be.  I have no
 4   training for my staff of how to incorporate ballot
 5   rotation, if the software even has the functionality
 6   to do it.  We don't know, because the software was
 7   never tested or envisioned to be used that way in
 8   Florida, so the Bureau of Voting System Certification
 9   hasn't certified that functionability.
10          If the current software does not do it, there
11   is absolutely not enough time between now and November
12   to implement new software across five different
13   software platforms from two different companies.  Even
14   if the bureau doubled the size of the people they had
15   working in the bureau, there is no time.
16     Q   Let's go to paragraph 17.  You say at
17  paragraph 17 of Exhibit 1:  "By statute, I am required
18   to prepare a sample ballot and publish it in a
19   newspaper of general circulation in Okaloosa County
20   before the election day."
21          Is that true?
22     A   Yes.
23     Q   You say:  "My practice is to publish this
24   notice 18 days before the election."
25          Is that correct?
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 1     A   Yes.
 2     Q   "If a rotational ballot order system is
 3   mandated after this date" -- and do you mean there 18
 4   days before the election?
 5     A   Right.
 6     Q   -- "the sample ballot may not accurately
 7   reflect the ballot voters see on election day."
 8          Is that correct?
 9     A   Yes.
10     Q   "Even if ballot order is changed before this
11   date, I would have to prepare more varieties of sample
12   ballots in order to properly inform the electorate."
13     A   Correct.
14     Q   Right.  So is 18 days before the election a
15   hard-and-fast deadline to publish a sample ballot?
16     A   It is not.  The law requires that it be
17   published in a newspaper of general circulation.  We
18   typically -- the reason I say 18 days is because we
19   publish it around the time that early voting starts,
20   usually about the week before, just because that's
21   when -- I mean, people who have already been mailed an
22   absentee ballot, for example, have already seen the
23   ballot, so a sample ballot means nothing to those
24   people.  But as for the people who are going to see it
25   on election day and for the people who are going to
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 1   attend early voting is the impetus behind it.
 2          Once upon a time the law allowed us to do
 3   either/or.  We could either mail sample ballots to
 4   every residence or publish in a newspaper of general
 5   circulation.  During a minor change in the statute,
 6   somebody lost that little two-letter word "or," and
 7   now we're required to do both.
 8          The ad that I publish currently is what we
 9   call a composite sample ballot.  So again, because
10   we're looking at a static picture, I have a picture
11   of, here's what it looks like with all the candidates
12   in the order that everybody is going to see.  And
13   then, where there may be different races, we do
14   inserts with insets in the ad to say, this race is
15   going to go here if you live in these precincts.  This
16   race is going to go here if you live in these
17   precincts.
18          This will require me to at the very least
19   double the number of sample ballot ads that I have to
20   produce, not to mention the composite that I now
21   currently do, which is a similar construct that is
22   simply sent to every residence in my jurisdiction.
23          I would have to be forced to seriously
24   consider going to a precinct-specific sample ballot
25   for that mailing, which would mean generating however

Page 84

 1   many different versions of it we have ballot styles
 2   for based on the households.
 3     Q   So do you plan this year to mail out the
 4   sample ballot 18 days before the election?
 5     A   Yes.
 6     Q   About October 19th; is that correct?
 7     A   Thereabouts, yeah.
 8     Q   Isn't that almost a month after you sent out
 9   the UOCAVA ballots?
10     A   Certainly, and it's about -- about 12 days
11   after we sent the domestic absentees out, but
12   that's -- again, the importance for the sample ballot
13   is not for the people who are receiving the physical
14   ballots that they've already gotten, because it's
15   pointless to send those people a sample ballot because
16   they've already seen the actual ballot.
17     Q   Can you point me to any requirement to produce
18   more than one sample ballot?
19     A   Well, this is what I'm saying.  So there are
20   jurisdictions out there that already mail to the
21   households precinct-specific sample ballots.  I am not
22   one of those.  So for me it very much complicates the
23   process, because right now we make one generic ballot
24   that can be usable by anybody, and that's what we send
25   out to every household.
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 1          This will require me to seriously consider
 2   having to change that to as many as I have ballot
 3   styles.  That's how many different versions of this
 4   document I'd need to create.  By "I," I mean my poor
 5   staff member who would have to do this.
 6     Q   Well, I mean, you said before that you have
 7   UOCAVA voters in every precinct except for the
 8   assisted-living facility; correct?
 9     A   Right.  But I've also just told you that we do
10   not mail sample ballots to people who have already
11   received ballots.
12     Q   Well, I guess what I'm saying is that you
13   already know what the ballot is for all of your
14   precincts with the exception of the assisted-living
15   facility by the deadline to send out the UOCAVA
16   ballots; correct?
17     A   Well, of course we have to know what the
18   ballot styles are going to be.  Do you guys receive
19   sample ballots where you're at?
20     Q   We do.
21     A   Are they specific to your precinct, or are
22   they different?
23     Q   Well, let's stay within me asking the
24   questions and --
25     A   Well, I'm just trying to give you the -- I
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 1   mean, think about it yourself, from your own voting
 2   perspective, what you receive in the mail as a voter
 3   education tool.  I don't know what that is, which is
 4   why I'm just curious what you guys receive so that I
 5   can illustrate for you the differences that it would
 6   mean to me, for example.
 7          So if you're from a jurisdiction that already
 8   does that --
 9     Q   I hand you what has been marked as Exhibit 2.
10   I shouldn't have covered up --
11          (Phone interruption.)
12          MR. SHEEHY: I haven't heard anybody say what
13      Exhibit 2 is.
14          MR. WERMUTH: We'll get to that.
15          (Exhibit No. 2 was identified for the record.)
16   BY MR. WERMUTH: 
17     Q   I was showing you Exhibit No. 2.  This is a
18   copy of the Okaloosa County Sample Ballot for the
19   General Election of November 8th, 2016; is that
20   correct?
21     A   Yes.
22     Q   I guess what I'm getting at is that you
23   already have the final ballots by the time of the
24   UOCAVA mail-out; correct?
25     A   Absolutely.
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 1     Q   Okay.  So you could use those as samples;
 2   correct?
 3     A   Well --
 4     Q   For each of the precincts?
 5     A   Well, a sample ballot -- and again, without
 6   knowing what you receive from your voting
 7   jurisdiction -- a sample ballot is not just a picture
 8   of the ballot, because the law has other things that
 9   we're required to provide -- what your voting options
10   are, what your options are for voting by mail, how to
11   properly mark the ballot, if you need assistance at
12   the polls, all of those different things.
13          And, of course, while admittedly that does not
14   change, you can see from pages 6 -- I say page 6, but
15   it's double, two pages on a page, so this is 6, 7, and
16   8.  You can see that every page there is an insert of
17   red, it tells you that, you know, this is only for a
18   specific jurisdiction.
19          And then like in the bottom right-hand corner
20   of what is page 6 of the document -- well, whatever
21   page -- the fourth page, but it's labeled page 6, you
22   can see that every one of those insets on the facing
23   page of page 7, those -- each one of those illustrates
24   a different ballot style.
25          So, again -- so there are jurisdictions where
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 1   the picture that appears here is not a composite
 2   sample ballot, which is what you're looking at.
 3   Rather, it is specific to the individual precinct that
 4   that voter is going to get.
 5          And so if you live at my address in Crestview,
 6   and you're in precinct 45, the picture that's here is
 7   actually going to be your precinct 45 ballot.
 8     Q   So on --
 9     A   But I do not do them that way.  I do composite
10   sample ballots.
11     Q   But as an example, on pages 6, 7, and 8 of
12   Exhibit 2, you could insert the actual ballot for each
13   precinct and perhaps mark it with the label "sample,"
14   but you could do that --
15     A   And that's what I'm saying.  So when I say it
16   will add a layer of complexity to what I currently
17   do -- and I'm only speaking for me; I can't speak for
18   counties that already do this precinct by precinct --
19   we create one document with a composite sample ballot.
20   That means every voter who picks up this ballot is
21   going to see the race for president and vice-president
22   in that exact order, and it doesn't change, because
23   everyone sees the same picture for that race.
24          The U.S. Senate race is going to look that way
25   regardless of what ballot style you pick up,
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 1   regardless of what precinct you belong to.  The only
 2   places where it changes, where we've illustrated in
 3   red, these are places where you may see something
 4   different depending on the jurisdiction that you live
 5   in.
 6          But the stuff that remains the same for
 7   everybody doesn't change; thus our ability to create a
 8   composite sample ballot rather than -- so in order to
 9   change this means I have to change the artwork that
10   does this to the number of ballot styles that I have
11   in order that each voter specifically knows what
12   they're going to be voting on.
13     Q   Could you produce more than one sample ballot
14   if you wanted to?
15     A   Absolutely.
16     Q   And could, for instance, you insert two
17   different samples into this one mailer?
18     A   Perhaps.  I mean, certainly it's just a matter
19   of adding more pages to a document, so, I mean, I
20   can't say that it would be that, but it would not be
21   good service to the voters in order to make sure they
22   understood the difference between the ballot styles
23   that they might see.
24     Q   Or couldn't you simply just put a little label
25   at the top of the sample ballot and say, the order of
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 1   candidates may be different on the ballot that you see
 2   on election day?
 3     A   Sure.  And I refer you to my earlier statement
 4   about voters who don't read the materials we send
 5   them, because truly -- I mean, voter education for
 6   something that doesn't change is easy because the
 7   voters are used to the way things are.  But when
 8   something changes, you really have to do something to
 9   get their attention.
10          Simply adding another page to this to say,
11   Well, some of you may get this one, but, hey, some of
12   you who are reading it this far may get the other one
13   instead.
14     Q   Have you ever produced more than one sample
15   ballot?
16     A   When we do municipal elections, of course the
17   sample ballots we send to the individual
18   municipalities are different, but that is one of those
19   known-going-in things, and we do produce a much
20   smaller version of the sample ballot for those
21   jurisdictions, because we --
22          The statute allows municipalities to conduct
23   their own elections by special act.  We do the
24   municipal elections for eight of our nine
25   municipalities, and we pass the cost of those 100
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 1   percent back to those municipalities.
 2          So we try to conduct those elections as
 3   economically as possible, because their budgets are
 4   not the same as our county budget.  So when we do
 5   their ballots, it is an abbreviated version of that
 6   document.  But, again, there's only one specific one
 7   that is sent to the whole -- to each city in that
 8   instance.
 9     Q   Is there online access to sample ballots?
10     A   Yes, courtesy of the Military and Overseas
11   Voter Empowerment Act, we all have what we call a MAIS
12   system or a MOVE Act implementation system that allows
13   for precinct-specific sample ballots to be posted on
14   our websites.
15     Q   So if a voter goes to your website and inputs
16   their -- do they have to input their voter
17   registration number to get a sample ballot?
18     A   They have to input certain pieces of data to
19   get themselves pulled up in the system so that they
20   can view sample ballots, yes.
21     Q   But if they did that, they would be able to
22   view the real sample ballot, the one that they're
23   going to use on election day?
24     A   Absolutely.
25     Q   Okay.  Meaning what's going to be presented to
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 1   them in their precinct, essentially what they're going
 2   to be bubbling in on the day of election, without --
 3     A   Yes.
 4     Q   -- variations?
 5          Let's look at paragraph 18.  You say here --
 6  this is paragraph 18 in Exhibit 1:  "As supervisor, I
 7   am also responsible for training elections staff and
 8   volunteers.  If the ballot ordering system is changed,
 9   I would need to retrain all staff and volunteers prior
10   to election day."
11          Is that correct?
12     A   Yes.
13     Q   "Also, significant changes to these procedures
14   require filing updated security procedures which, by
15   law, cannot be submitted later than 45 days prior to
16   the start of early voting."
17     A   Correct.
18     Q   Is that your testimony?
19     A   Yes.
20     Q   When you say "all staff and volunteers," who
21   are we talking about?
22     A   We're talking about my immediate staff members
23   who would have to learn to use new software and learn
24   how to adapt to make sure that the right ballot styles
25   were going out to the right voters.  When I --
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 1     Q   Doing like high-level staff and deputies at
 2   the SOE's office?
 3     A   I don't have a demarcation between high level
 4   and not high level, but, I mean, you're talking about
 5   everybody, because everyone at some point in the
 6   process comes in contact with it.
 7          And then when I mention the volunteers, I say
 8   volunteers, yes, like everyone else, we pay our poll
 9   workers, but I still consider them volunteers.  Now
10   you're talking about 4- to 500 different people.
11     Q   Now, is polling staff different from polling
12   volunteers?
13     A   When I say "election staff," I'm talking about
14   my staff.  When I'm talking about "volunteers," I'm
15   talking about poll workers.
16     Q   Is there anybody else that you'd have to
17   train?
18     A   Well, I mean, I also employee and train
19   troubleshooters to know what's going on with the
20   voting equipment, if it goes wrong or if it's behaving
21   in ways it's not supposed to.  So those
22   troubleshooters would also have be to trained or
23   retrained.
24     Q   So let's take it in order.  So as -- as
25   regards the staff at your office, what training
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 1   regarding ballot order would need to be done at
 2   each -- at that level?
 3     A   Well, I mean, literally you have the person or
 4   persons who are in charge of the original ballot
 5   layout and design who would have to be retrained.  You
 6   have the people who proof those ballots that would
 7   have to be retrained.
 8          And then you have the people who are
 9   responsible when that voter walks in and gets a ballot
10   over the counter, whether it be to carry away as a
11   vote-by-mail ballot or whether it be during early
12   voting -- and my office in Crestview and Shalimar are
13   both early voting sites -- whether it be that, they
14   need to know how to make sure that people are getting
15   the right ballot styles, which, again, the computer
16   system does aid them significantly in that portion of
17   it once we've established and done all the proofing
18   and verification of the ballot styles as they're
19   assigned.
20          But they still need to be cognizant of the
21   fact that the ballots are going to be different and
22   make sure that the voters are understanding that
23   they're getting different ballot styles as they're
24   handing them out.
25     Q   So I guess you made a distinction between
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 1   people in your -- in your main office in the
 2   supervisor of elections and folks at the early voting
 3   sites.
 4          So who's at the early voting sites as far as
 5   your staff?
 6     A   Well, some -- I mean, we employ through a temp
 7   agency.  Most of the early voting workers are also
 8   poll workers, but certainly I do not employ 400 people
 9   to man five early voting sites.
10          So typically it is the precinct clerk and
11   assistant clerks are the ones that work at our early
12   voting sites, with the exception of my main office in
13   Crestview, where it is actually my front counter staff
14   who run the early voting site over the front counter.
15     Q   When somebody comes into an early voting site,
16   a voter, and they are asked for identification, the
17   person at the early voting site presumably takes the
18   identification; right?
19     A   Uh-huh.
20     Q   And hands the voter, if they're qualified to
21   vote, a ballot; correct?
22     A   Correct.
23     Q   And that ballot is a ballot for that
24   individual voter's precinct?
25     A   Yes, yeah.
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 1     Q   So that will have been completely proofed.
 2   That will have been a ballot that's preset before the
 3   election worker ever touched it?
 4     A   True.
 5     Q   And what training is required for that poll
 6   worker to hand the ballot to the individual voter who
 7   shows up?
 8     A   Well, now you're talking about needing to make
 9   sure -- it tips from there over to voter education.
10   So, for example, voters are required when they enter a
11   polling location to be provided an opportunity to have
12   a demonstration about voting or to -- or to review a
13   sample ballot, which, again, as a composite, that's
14   easy to do.
15          But if we were to change this midstream, I
16   would need to make sure my staff knew to not only rely
17   on the computer system to regurgitate the appropriate
18   ballot, but to verify that it's the right ballot that
19   goes with that precinct before they hand it to the
20   voter and explain to the voter at the same time what
21   the difference in their ballot is from what they may
22   be expecting.
23     Q   Don't they already have to check whether
24   they're handing out the right ballot to the voter who
25   comes in the door?
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 1     A   Well, so most of our early voting sites use a
 2   ballot-on-demand system, where the voter checks in,
 3   and the ballot prints on a printer attached to the
 4   main system right there.  So, again, you know, the
 5   computer system is proofed to make sure that it's
 6   printing the right ballot styles.  Not that it's 100
 7   percent, sometimes mistakes occur, but very, very,
 8   very seldom.
 9          In that instance -- irrespective of that, the
10   voters are simply handed the ballot that belongs -- I
11   mean the -- the ballot clerk in that instance knows to
12   look at the ballot style number and say, here's your
13   ballot, and here's how you get to the voting booths.
14          If we make changes like this, we have to
15   change that narrative, which means we have to make
16   sure they now know not only to make sure that they're
17   getting the right ballot style printed from the
18   machine, just to make sure the machines aren't making
19   mistakes, but also that they're informing the voter of
20   what the changes are.
21     Q   So you're just adding a layer of something
22   that they don't currently do?
23     A   Retraining.
24     Q   No, I mean the message that they're conveying
25   to voters.  You're adding a layer in your example that
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 1   you just gave me -- correct me if I'm wrong.  But
 2   you're saying that right now a voter comes into an
 3   early voting site, hands over their identification,
 4   and a machine right next to them prints out a ballot,
 5   and the ballot clerk simply looks at the number at the
 6   top and hands it to the person without conveying any
 7   information other than, thank you for voting?  So
 8   that's what happens now; correct?
 9     A   Correct.
10     Q   And now you're saying, if there was a new
11   ballot order, you would voluntarily and unilaterally
12   provide more information to voters?
13     A   I think it would be a poor -- it would be a
14   complete disservice to the voters to do anything less.
15     Q   But that's an option --
16     A   Well --
17     Q   -- that you're putting into the mix?
18     A   I would say it would be a necessity.  You
19   don't change stuff like that on a voting population
20   without telling them.  And even if you tell them in
21   print in a sample ballot that you mail them, if you
22   tell them on a sample ballot on your website which
23   they may or may not view, you have absolutely no idea
24   that you've reached them up to that point, which is
25   where you have to do it again, and again, and again.
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 1     Q   Let's go back to the example we talked about
 2   where, you know, we're in precinct 1, and precinct 1
 3   has the Democrat listed first in partisan races, and
 4   precinct 2 has the Republican listed first in partisan
 5   races.
 6          Pretty straightforward setup; would you agree?
 7     A   I would, with the caveat, again, that's
 8   working under the presumption that the software we
 9   currently use to do the ballot layout and design will
10   accommodate it.
11   BY MR. WERMUTH: 
12     Q   Okay.  Let's assume that it can for this
13   example.  Okay?
14          Now, in that instance, a voter comes into the
15   early voting site, presents their identification; it's
16   distributed a ballot, and their ballot has the
17   Democrats listed first in each of the partisan races.
18          Are you telling me that a voter services
19   person at your behest would be instructed to alert
20   that person that there is a Democrat listed first on
21   the ballot rather than a Republican listed first?
22     A   It would be to alert them to the fact that the
23   way the ballot may have been presented to them has
24   changed.
25          Now if I had been doing ballot rotation for 20
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 1   years, it wouldn't make a difference, because
 2   wherever -- however that rotation might change over
 3   the -- over the intervening years, whether Democrats
 4   are always in odd precincts or even, whether
 5   Republicans are in odd precincts or even, whether we
 6   start adding Libertarians to the mix, and now it
 7   rotates every third precinct or whatever, it would be
 8   something the voters would already be accustomed to.
 9          But I'm saying if you're changing this
10   midstream in the middle of an election cycle,
11   absolutely.  You have to inform the voter that there
12   are changes to the ballot that they're used to being
13   presented.
14     Q   You just said midstream, but the general
15   election ballot hasn't gone out; has it?
16     A   I think midstream in the fact that we are in
17   the middle of -- of the election cycle, and you can
18   bifurcate the primary and the general election all you
19   would like, but it's one election cycle.
20     Q   But in the primary, aren't the candidates
21   listed by alphabetical order?
22     A   Correct.
23     Q   In the general they're listed according to the
24   ballot order statute; correct?
25     A   Correct.
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 1     Q   So they're listed differently between those
 2   two elections at least; correct?
 3     A   But not in a manner in which the voters are
 4   unaccustomed to seeing it.  I know the voters pay
 5   attention to it, because I frequently get phone calls
 6   from people who are from the Democratic Party
 7   wondering why the Republicans are always first.
 8     Q   So how many times have you been asked and
 9   received reports asking about the order of candidates
10   on a ballot?
11     A   I would say, just anecdotally, I could
12   probably put my finger on maybe a dozen phone calls,
13   just about with every general election.
14     Q   And are all those requests, you know, why is
15   the Republican on the ballot first?
16     A   Yes.  I don't -- I hardly ever get a
17   Republican calling asking why the Republicans are on
18   the ballot first.
19     Q   So you're talking to voters in that instance
20   who are very clear on who they're voting for; correct?
21     A   Sure.
22     Q   They're not going to be confused at all who
23   the Democrat is on the ballot or who the Republican is
24   on the ballot?
25     A   Well, until you get that voter who mistakenly
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 1   fills in the second oval because that's where they're
 2   used to the Democrat being who discovered they just
 3   voted for Republican, and once that ballot goes in the
 4   tabulator, I can't get it back.  That's what we would
 5   be trying to avoid, and that would be the reason for
 6   pointing out the changes to the voters as we're
 7   handing them the ballots.
 8     Q   Yeah, but then it would be simply a matter of
 9   saying, hey, take a look at the ballot order?
10     A   I don't take -- I don't take umbrage with the
11   fact that if we implement this years later, it becomes
12   a common practice for people to actually start paying
13   attention to and reading their ballot to be sure
14   they're voting correctly; I don't see that as a
15   challenge.  I see it as a challenge changing the way
16   we have done things in the middle of an election
17   cycle.
18     Q   But in this example, aren't we only talking
19   about telling the voter, hey, the ballot order may be
20   different than what you're accustomed to?
21     A   It's an oversimplification, but yes.
22     Q   But that's all you're really conveying?
23     A   I wouldn't go so far as to point out that in
24   some cases the Democrat is going to be first, because
25   I don't like to put any political bias to the process.
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 1   So we would simply --
 2     Q   But you don't have to say anything really;
 3   right?
 4     A   Correct.
 5     Q   There's no obligation involved?
 6     A   There's a lot of things I do that are good
 7   customer service for my voters that the law doesn't
 8   require me to do.  That's one of the reasons why I'm
 9   still supervisor.
10     Q   But if you were to voluntarily do it, all it
11   would be is a matter of explaining to poll workers,
12   hey, when somebody comes in, let them know that the
13   ballot order might be different on their ballot from
14   what they're accustomed to or what the sample showed
15   them?
16     A   Let me tell you why that's a severe
17   oversimplification.  It sounds easy, and on the face
18   of it, it would appear to be easy, and any clear
19   thinking individual would think, what's the big deal.
20          In Florida recently, within the last four to
21   six years, they changed the law about asking people to
22   recite their address.  I have poll workers who have
23   been poll workers since before my boss took office, so
24   they've been poll workers for 20 plus years.
25          Every one of those poll workers I still fight
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 1   tooth and nail every election to stop them from asking
 2   people to recite their address, because the law no
 3   longer allows for that to happen.
 4     Q   So all the training in the world --
 5     A   So when I say they would have to be retrained,
 6   saying it one time and then it's all over, isn't
 7   everybody happy now, is not how it would work.  And
 8   that's now how it -- that would not be -- it just --
 9   it's an oversimplification of -- of what would happen,
10   yes.
11     Q   Well, the example you're giving me is people
12   who are apparently untrainable?
13     A   No.  These are -- again, these are poll
14   workers who get into habits, and it's hard to change
15   people's habits.  I'm just saying, for good customer
16   service purposes, what you're proposing
17   oversimplifies.  When I say they would need to be
18   retrained, I mean they would need to be retrained.
19     Q   But I guess you're creating the obligation to
20   train them voluntarily?
21     A   So if this were something I had 12 months or
22   18 months to roll out, totally changes the equation.
23     Q   Uh-huh.
24     A   Totally changes the equation.
25     Q   It wouldn't be any problem at all?
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 1     A   I wouldn't say it wouldn't be a problem.  I'm
 2   saying it would give me ample time to educate the
 3   electorate and the volunteers, and to retrain and to
 4   emphasize and to train again and to train again.  The
 5   law requires that they have at least three hours of
 6   training before each election.  And you're basically
 7   going to take the training that they've been receiving
 8   for every election they've worked for the last 20
 9   years and tell them, now you're going to do something
10   different.
11          You would think that would stand out in
12   people's minds.  But when you have a line of people
13   out the door and down the hall -- which we pray for on
14   election day, because we like a big turnout -- all of
15   that goes out of their head, and they fall right back
16   into their same habits.
17     Q   I'd like to show you what is marked as
18   Exhibit 3.  That's the Polling Place Procedures
19   Manual, June 2014, from the Florida Division of
20   Elections.  Is that correct?
21          Can you take a look at that?  Have I properly
22   described it?
23          (Exhibit No. 3 was identified for the record.)
24     A   This is the Polling Place Procedure Manual.
25   That is a document developed by administrative rule,
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 1   yes.
 2   BY MR. WERMUTH: 
 3     Q   I gave you the right version.  So --
 4     A   But this is the June '14 version, which tells
 5   me it is probably not the most current version,
 6   because I believe there is a '16 version out there
 7   from before the '16 elections.  I'd have to look at
 8   the website to make sure, but I don't know.
 9     Q   So this manual or the one just like it is
10   something that you give the polling staff and
11   volunteers; right?
12     A   This manual is something that the law requires
13   I have at least one of in my polling locations.  My
14   poll worker manual is thicker than this, contains much
15   more detail specific to the operations of my polling
16   places.  The reason I provide one of these manuals to
17   my polling place is because the law requires me to.
18     Q   Okay.  So the manual that you have at your
19   polling place, does it discuss the ballot order?
20     A   It doesn't have to, because there is no change
21   to the way the ballot is ordered.
22     Q   So there's no training at all on that -- on
23   the ballot order in your current manual that you put
24   out at the polling places?
25     A   Correct.
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 1     Q   And are you aware if there's any mention of
 2   the ballot order in that polling place procedures
 3   manual?
 4     A   I am not.
 5     Q   Would you flip to page 18 of Exhibit 3.
 6     A   All right.
 7     Q   Do you see the reference to voting machines?
 8     A   I've got column 2, voting system operation?
 9     Q   Yes.  Is there any procedure for polling staff
10   or volunteers to code the machines?
11     A   No.
12     Q   Poll workers only need to be able to turn on
13   and operate the machines; right?
14     A   They need to know how to turn it on; they need
15   to know how turn it off.  They need to know
16   rudimentary troubleshooting procedures, i.e., if a
17   ballot jams, the procedure that you go through to
18   clear a ballot jam; they need to know if the machine
19   stops taking ballots; the immediate steps to allow
20   voting to continue using the auxiliary bin versus, you
21   know, are there remedial steps that they can take
22   without summoning a troubleshooter.
23          They need to know how to shut it down at the
24   end of the night.  They need to know how to transmit
25   the results from that machine at the end of the night,

Page 108

 1   all of which are covered in our very specific poll
 2   worker manual, which is why my manual is about three
 3   times the size of this one.
 4     Q   But none of those things that they are
 5   required to do have anything to do with coding the
 6   ballot order of the -- of the ballots or reading the
 7   code of the ballots?
 8     A   No, because as I've told you, that has to do
 9   with the election management system itself, which is
10   not covered in the polling place procedure manual,
11   because the election management system used to lay out
12   ballots has nothing to do with polling places
13   directly.
14     Q   Basically the functions of laying out the
15   ballot really are something that you and your highly
16   trained deputies do?
17     A   Correct.
18          MR. JAZIL: Is now a good time to take another
19      break, by chance?
20          MR. WERMUTH: Sure.
21          (In recess from 5:22 to 5:30 p.m.)
22   BY MR. WERMUTH: 
23     Q   We're back on the record.
24          So is it fair to assume that you don't deploy
25   polling staff or volunteers who are completely
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 1   ignorant of the standard ballot features?
 2     A   Well, I -- I can say, again, that the law
 3   requires that they receive a minimum of three hours of
 4   training before each election.  So the law also
 5   requires that new poll workers receive a minimum of
 6   five hours of training before their first election.
 7          Now bear in mind, we have to cover the gamut
 8   of a lot of things during that time.  We have to cover
 9   issues with ADA accessibility and access.  We have to
10   train them not only on the electronic voter check-in
11   station; they have to be trained on making sure the
12   right ballots are issued.
13          They have to be trained on helping voters,
14   assisting voters use the ADA equipment; setting up
15   regular voting booths, tearing all of that stuff down,
16   putting it away; accounting for ballots during the
17   election day, both interim and at the end, because any
18   person other than the clerk and assistant clerk who
19   carries the title inspector can be asked to do any of
20   the inspector positions, which is everything from
21   greeter, to the unit clerk, to the ballot clerk, to
22   the person standing by the ballot box to ensure that
23   it is operating correctly and all points in between.
24          So -- so there are literally five different
25   jobs, and we have to fit in all of that stuff, plus
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 1   sensitivity training, et cetera, in the middle of all
 2   of that too.
 3          So it is -- it's comprehensive.  Soup to nuts,
 4   if you will.  So I won't say -- so give me your
 5   question again, because I feel like I've strayed off
 6   of your answer.
 7     Q   Is it fair to assume that you do not deploy
 8   polling staff and volunteers who are completely
 9   ignorant about the standard ballot features?
10     A   I would say that's a fair assessment.
11     Q   So staff and volunteers are informed, for
12   instance, that ballots can and do vary by precinct;
13   correct?
14     A   I am always careful to tell precincts that
15   have multiple ballot styles how many that they can
16   expect to have, because there is a level of complexity
17   that goes along with that.  In addition to that --
18   excuse me.
19          In addition to that, we have multiple
20   locations where we have, because of space
21   considerations and other things, collocated precincts
22   within the same polling place, one space particularly
23   that contains three different precincts in that
24   location.
25          And so in that instance, it's even more
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 1   imperative that the people who are trained to work
 2   there know how many different ballot styles there are
 3   among the precincts that are assigned to that polling
 4   location.  So although I do have 52 precincts, I have
 5   42 polling locations to serve those 52 precincts.
 6     Q   So -- so you inform your staff already about
 7   the possibilities or, in this case, specifically --
 8     A   Whenever they --
 9     Q   -- whenever it can be --
10     A   -- whenever they have multiple ballot styles.
11   They always want to know how many ballot styles they
12   have.
13     Q   And you inform them of that?
14     A   Yes.
15     Q   As a standard practice now?
16     A   Absolutely.
17     Q   And you could do that with the ballot order?
18     A   Absolutely.  I'm not saying it couldn't be
19   done.  I've never said to my point in any of this that
20   it can't be done; it's the timing of the
21   implementation of it being done, and even the ability
22   of the software to do it.
23     Q   So whether the Republican candidates are
24   listed first on the ballot or second on the ballot,
25   the candidates will still have the label R-E-P after
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 1   their names; correct?
 2     A   Yes.
 3     Q   Okay.  And surely the staff and volunteers you
 4   deploy to voting sites are capable of informing anyone
 5   who asks that the label R-E-P after a candidate's name
 6   means they are a Republican candidate, and the label
 7   D-E-M reflects a Democratic candidate?
 8     A   Usually the only times we get questions about
 9   party labels on ballots are ones they don't recognize.
10   For example, the Libertarian Party does not like the
11   old abbreviation L-I-B behind their name for whatever
12   reason, so they use L-B-T now.  And the -- like the
13   Constitution Party of Florida that uses C-P-F.  People
14   go, what the heck does C-P-F mean, and they just don't
15   know.
16          So, I mean, the party abbreviations, although
17   publicly available on the Division of Elections
18   website, is not something that even my poll workers
19   really keep in their head.  But I think most people
20   who understand written English understand R-E-P means
21   Republican, and D-E-M means Democrat.
22     Q   You don't get many questions about that, or
23   you don't get any questions that you know of about
24   that from voters?
25     A   Not usually.
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 1     Q   Well, can you think of an example?
 2     A   Well, I mean, I have -- I have had people call
 3   and ask me where the party abbreviations come from,
 4   who decides what they are.  I can simply point them to
 5   the Division of Elections website to the page wherein
 6   they list what all of the party abbreviations are.
 7          Much more complicated process when we had more
 8   minor political parties, because that seemed to be
 9   where more people's interest lied in what some of the
10   minor parties were.  Now that we've whittled the minor
11   parties down to a fairly reasonable number, you know,
12   I don't get as many questions about it as I did, say,
13   eight years ago.
14     Q   But you can't recall an instance where anybody
15   asked you, what does DEM mean or REP?
16     A   Not as it relates to your ballot, but I have
17   had that question come up from people when they
18   receive their voter information card, which is
19   required to list their political party affiliation.
20   And because I had people who did not know what the
21   abbreviations meant, we actually changed the format of
22   those cards to spell out the entire word, or words of
23   their party affiliation rather than use the
24   abbreviation that the state uses.
25          So it has happened, but not in that direct
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 1   context with the ballot itself or candidates on a
 2   ballot.
 3     Q   So presumably voters can go in there and can
 4   see that, you know, the -- if the ballot order
 5   changes, and it says DEM first and REP second,
 6   presumably they're going to know that by its reading;
 7   right?
 8     A   And euphemistically you can put the word
 9   "assume" where you use the word "presume," and we all
10   know what euphemism follows the word "assume."  I can
11   tell you that exactly what happened in Palm Beach
12   County in 2000 was exactly that presumption.
13          The second oval, or the second hole to punch
14   on their ballot with the butterfly design was not the
15   second candidate on the ballot, which was the third
16   hole.  So to say that people could follow that and
17   know what they were doing, yes, but a cautionary tale:
18   You're crossing over into some dangerous territory.
19     Q   Does your ballot look anything like the
20   butterfly ballots that you were just talking about?
21     A   Because it's not germane to an optical scan
22   based voting system, no.
23     Q   So the candidate is clearly, you know, listed
24   in position 1, in position 2, and they have their own
25   bubbles next to them?
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 1     A   Absolutely.  I'm just saying euphemistically,
 2   that presumption is not based in fact.
 3     Q   So if somebody just reads the name, sees the
 4   label, they can tell they're voting for a Republican
 5   or Democrat; right?
 6     A   If they read the label.  And I can't go to the
 7   voting booth with them and read it, and that's the
 8   problem.
 9     Q   Are you presuming that they just don't read
10   them?
11     A   I am telling you that the lion's share of my
12   voters who are Republican are so used to the
13   Republican being first on the ballot that if I don't
14   tell them the ballot order has changed, there will be
15   voters who go to the voting booth and will fill in the
16   first oval expecting it to be the Republican,
17   especially in races that are down the ballot.
18          I'm not talking about the race for governor
19   and not the race for U.S. Senate.  But I can assure
20   you the further down the ballot you get, there are
21   going to be voters that by rote vote for the first
22   person because it's what they've always done.
23          If you don't inform those voters, you've done
24   those voters a terrible disservice.
25     Q   So if anyone happens to ask a polling staff or
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 1   volunteers about the order of candidates on the
 2   ballot, can't the staff or volunteers simply refer the
 3   voter to the onsite supervisor?
 4     A   Sure.
 5     Q   Yeah?
 6     A   The clerk.  Absolutely.  That would be the
 7   person to which they directed the questions, yes.
 8     Q   Or they could call the supervisor of
 9   elections' office?
10     A   Sure.
11     Q   Or that's only if a staff member doesn't know
12   right off the bat what the ballot order is; right?
13     A   Well, most of the time the precinct clerks, if
14   it's a question about ballot order, they usually refer
15   them to me anyway, because usually there is a layer to
16   the question.  It's not simply a matter of what is it,
17   it becomes a matter of why is it, and they don't --
18   they're not necessarily equipped with the why.
19     Q   So just going back, you were saying that it
20   would be an utter disservice to not tell voters that
21   the Democrat's now listed first on the ballot instead
22   of the Republican.
23          Do you think it's your duty to inform voters
24   of the position on the ballot of --
25     A   Not specifically by party.  But I can tell you
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 1   that I have just as many Democrat voters in my county
 2   that would be filling in the second oval, presuming
 3   they were voting for Democrats, who would be cheesed
 4   off to discover that they voted for a Republican.
 5     Q   So kind of just saying, hey, watch out.  Don't
 6   vote for that Democrat in position number 1; is that
 7   what you're --
 8     A   That would not be how my poll workers would
 9   phrase it, no.
10     Q   But you've taken it upon yourself to
11   voluntarily inform voters of a difference in ballot
12   order because you don't want that result to occur?
13     A   I don't want my voters to mistakenly vote,
14   because, again, voters are creatures of habit.
15     Q   So first you're going to assume they don't
16   read the ballot.  They just auto pilot in there, first
17   on the ballot, vote for that; first in the next race,
18   vote for that; first in the next race, vote for that.
19   They don't -- they don't think twice about who's
20   actually listed there?
21     A   Well, you're asking me to presume what voters
22   think, and I won't go there, because voters do things
23   that you and I could never imagine, and truth is
24   stranger than fictions.
25     Q   But it's that assumption --
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 1     A   When you see it, you go, why would they do
 2   this?  That's why you be as clear as you can in the
 3   voter instructions to make sure the voters are not
 4   making errors; or if they are, that they have the
 5   opportunity to correct the errors before they leave
 6   the polling place.
 7     Q   But it's a presumption that the voters aren't
 8   reading the ballots that would cause you to warn them
 9   of a ballot order change?
10          MR. JAZIL: Object to the form there, just for
11      the record.
12          If you understand the question, please go
13      ahead and answer.
14     A   I mean, it's a -- anytime you presume what a
15   voter is thinking, you're treading on dangerous
16   ground, because as I said, voters do all kinds of
17   crazy stuff, and they do not read instructions.
18          I told you earlier when I was an absentee
19   voter in Pensacola, and I received all those advanced
20   ballots, I wasn't looking at the ballots -- I wasn't
21   looking at the instructions that came with it to
22   explain why I was receiving five ballots for three
23   elections.  I thought, what's with these stupid
24   election people --
25     Q   We're not talking about a profusion of
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 1   ballots.  This person's going to receive one ballot.
 2     A   I understand.  But I'm just saying, as a
 3   parallel construct to what you're asking me, I'm
 4   telling you you can't presume what a voter is going to
 5   do when they go into a voting booth, and we're not
 6   allowed to go in the voting booth with them.
 7     Q   Right now you don't tell voters anything about
 8   the ballot order --
 9     A   Because the voter who used to be in precinct 1
10   who now moved into precinct 2's ballot order doesn't
11   change when they do that right now.
12     Q   So you don't tell the -- you don't inform
13   voters right now of the ballot order?
14     A   No.
15     Q   Why couldn't you post a notice at polling
16   sites that informs both staff and voters that the
17   ballot order may differ from their sample ballots?
18     A   I am certain if this is implemented, we will
19   have to post a notice that explains that.  I am just
20   as certain that the same voters who don't read
21   anything else I've posted at the polling site on the
22   big board of things the law requires me to post will
23   also not read that.
24          I have a big sign that says photography is
25   forbidden in the polling place, and I can't tell you
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 1   the number of times my poll workers have had to stop
 2   people from taking ballot selfies in the polling place
 3   or pictures in the polling place with their cell
 4   phones, because the law prohibits photography, despite
 5   the sign that says you may not take any type of
 6   picture inside a polling place.
 7     Q   Does the law require you to -- to cater to
 8   those individuals who don't read by informing them of
 9   the ballot order?
10     A   The law doesn't specifically address anything
11   about ballot order, and so there is nothing in the
12   notices that I currently provide under law that
13   references that.  I am simply saying, regardless of
14   what you post in a polling place, there will always be
15   people who don't read the notices and are not informed
16   of it based on the written notice alone.
17          Case in point, even if a candidate is removed
18   from a ballot, the law requires us to post in each
19   voting booth a special notice that says this person
20   has been removed from the ballot, and by golly, I
21   still get ballots where people vote for people who
22   have been removed from the ballot for whatever reason.
23          So, again, when you presume that the voter is
24   going to read, understand, and what they're going to
25   do with that notification, it's -- it's just that,
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 1   it's presumption.
 2     Q   So you think voters just go in, kind of auto
 3   pilot and mark the first candidate on a list?
 4          MR. JAZIL: Object to the form.
 5          MR. SHEEHY: Object to form.
 6          THE WITNESS: Which means what?  I don't know
 7      what that means.
 8   BY MR. WERMUTH: 
 9     Q   Proceed to answer.
10          MR. JAZIL: If you understand the question,
11      please go ahead and answer it.
12     A   I'm saying you're asking me to presume what a
13   voter is thinking, and I can't tell you what voters
14   are thinking.  I can tell you that I have seen voters
15   that come in with the slate cards from both political
16   parties who are rotely filling in ovals based on
17   what's on their slate card.  To me, that says they're
18   not reading anything.
19   BY MR. WERMUTH: 
20     Q   But the example you were telling me was just
21   somebody coming in and not looking at the name on the
22   ballot and just marking the first on the list.
23     A   Right.
24     Q   So you think that's something that can
25   commonly occur?
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 1     A   Absolutely.
 2     Q   So you referenced in paragraph 18 that, "Also
 3   significant changes to these procedures require filing
 4   updated security procedures by -- which, by law,
 5   cannot be submitted later than 45 take days prior to
 6   the start of early voting."
 7     A   Correct.
 8     Q   All right.  I've got a copy -- and I guess we
 9   don't have to mark it as an exhibit because it's the
10   law, but I've got a copy of the statute.
11          I guess I'm wondering, what security
12   procedures are you talking about in this paragraph,
13   because, I mean, what does this statute have to do
14   with informing staff and voters of variations in
15   ballot order?
16     A   It's not staff specifically.  But what I'm
17   saying is, and I don't know --
18          MR. JAZIL: Fritz, would you mind if I get a
19      copy of that?  I don't have a copy.
20          MR. WERMUTH: Sure.  The statute, it's Florida
21     Statute 101.015(4)(c):  "Each supervisor of
22      elections shall submit any revisions to the
23      security procedures to the Department of State at
24      least 45 days prior to early voting commence -- 45
25      days before early voting commences pursuant to
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 1      section 101.657 in an election in which they are to
 2      take effect."
 3     A   Right.
 4   BY MR. WERMUTH: 
 5     Q   So what does this statute have to do with
 6   informing staff and volunteers of the variations in
 7   ballot order?
 8     A   Well, I would point you to the previous
 9   paragraphs, paragraph 2, where it says -- I'm sorry,
10   let's skip paragraph 2 and go to 3, where it mentions
11   that the rules that the state promulgates --
12     Q   I think -- but I'm looking at what you cited
13   in your -- in your declaration.  So you've cited in
14   your declaration, paragraph --
15     A   I stand by that, but you're asking me to tell
16   you what the security procedures contained.  This is
17   the section that says, any changes to my security
18   procedures are required to be filed 45 days prior,
19   which is exactly what that says.
20          Now, what would change in my security
21   procedures is what I'm trying to get across to you.
22   It is enumerated in the rule that this law
23   promulgates, but it is not enumerated in the law
24   itself, merely the requirement, but there are
25   references to it, including in paragraph 3, where it
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 1   talks about procedures of voting, including write-in
 2   voting, counting, tabulating, recording votes and
 3   voting systems used, adopt -- down under (4)(b) --
 4   written procedures to ensure accuracy and security in
 5   their county, including procedures relating to early
 6   voting.
 7          Every one of those things could conceivably be
 8   touched, not specifically by my desire to make sure my
 9   voters are given accurate information, but more
10   specifically by changes to how ballots are laid out
11   and how ballots are tabulated.
12     Q   But right in this paragraph, paragraph 18,
13   you're talking about security procedures.
14     A   Yes.
15     Q   Security procedures, according to the statute,
16   are the -- themselves.  And then you're talking about
17   other procedures up here --
18     A   So if you could pull up the rule that is
19   referenced by this that the security procedures will
20   be produced from, you will understand there is an
21   itemized list of things that security procedures must
22   contain . And that will give you a better
23   understanding of why I referenced that as something
24   that potentially, by changing a ballot ordering
25   system, could need to be changed and require a
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 1   statutory deadline of 45 days before for me to have
 2   security procedures done and updated.
 3     Q   So you're just saying could in a cosmic sense;
 4   you don't have any idea whether the security
 5   procedures --
 6     A   Can we pull up the rule?
 7          MR. JAZIL: Object to form.
 8   BY MR. WERMUTH: 
 9     Q   No, I'm talking about this statute.  I'm
10   talking about this statute.
11     A   And I've told you exactly what I referenced
12   there is the changes that would be made, and the
13   content of what is in those security procedures is
14   outlined by the rule promulgated by the statute.
15     Q   Yes, but what do those security procedures
16   have to do with informing the staff and volunteers of
17   variations in ballot order?
18     A   It may not have anything to do with it
19   specifically as -- as these -- and this may just be a
20   very poor choice of place for me to drop that
21   statement in there.  It could just as easily have been
22   a standalone paragraph by itself.  It's not
23   necessarily directly related to the first part of the
24   paragraph.
25     Q   So you have -- you don't know whether or not
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 1   there would be any need to -- to file updated security
 2   procedures?
 3          MR. JAZIL: Object to form.  He's answered the
 4      question as it relates to changes in the ballot
 5      order statute.
 6          MR. FUGETT: I want to state for the record
 7      that the witness has asked the opposing counsel to
 8      pull up his statute that's referenced in
 9      101.015(4)(c), and opposing counsel has not done
10      that.
11   BY MR. WERMUTH: 
12     Q   All right.  But you can answer the question,
13   standing objections.
14     A   So give me the question again.  Would anything
15   need to be changed in the security procedures as it
16   relates to training staff?
17     Q   You don't know here today if anything would
18   need to be changed?
19     A   Yes.  I can tell you that security procedures
20   will need to be changed, but not specifically as it
21   relates to that subject.
22     Q   What security procedures need to be changed?
23     A   I told you if we could pull up the rule that
24   is promulgated from this statute, I can show you
25   precisely what the rule specifies are the contents of
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 1   your security procedures.
 2     Q   I guess maybe I'm -- I'm --
 3     A   If you don't understand what's in my security
 4   procedures, the only person sitting here at the table
 5   that knows they need to be changed is me.  And if I
 6   can't illustrate that for you --
 7     Q   Yeah, but what's going to cause you to have to
 8   change your security procedures?
 9     A   Changing the ballot order rotation, the way we
10   handle ballots, the way we order ballots.  Anything
11   that has to do with the ballots, anything that has to
12   do with the tabulation of ballots, all of that stuff
13   potentially can be changed based on whatever was
14   implemented.  And any change to that security
15   procedure prior to its use requires that it be filed
16   in the state 45 days prior.
17     Q   But you don't know if those security
18   procedures need to be changed?
19     A   I can tell you that changing what they're
20   proposing to change will require changes to my
21   security procedures.
22     Q   If changes are made precinct by precinct in
23   ballot order?
24     A   If changes are made to the way ballots are
25   laid out and the way ballots are designed and the way
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 1   that ballots are -- I mean, everything to do with
 2   ballots is in the security procedures, so when you
 3   change that, you're changing the security procedures.
 4     Q   Just if you go to a precinct-by-precinct
 5   ballot rotation, you think the -- well, did you say --
 6     A   I'm saying this is probably a poorly-placed
 7   reference to the security procedure changes that would
 8   be referenced, because you're trying to tie it to the
 9   earlier -- the beginning sentence, which talks about
10   training election staff and volunteers, which may or
11   may not require changes to the security procedures.
12          But I can tell you that changing the way you
13   tabulate ballots and the way ballots are laid out and
14   designed will change security procedures.
15     Q   So early voting for the general election isn't
16   set to start until October 22nd, 2018, at the
17   earliest; correct?
18     A   May I reference my calendar real quick?
19     Q   Sure.  Or 15 days before the election.
20     A   That's the earliest it can start.  If that's
21   the day, yes.
22     Q   And 45 days before that is September 7th,
23   2018; right?
24     A   Yes.
25     Q   So if you feel compelled to change the written
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 1   procedures, what more do you think is needed to notify
 2   the polling staff and volunteers that ballot order may
 3   be -- may vary by precinct?
 4     A   Well, again, that's -- that's mixing apples
 5   and oranges.  So the changes to the security
 6   procedures are not necessarily relative to changes to
 7   polling place procedures.
 8     Q   But if you wanted to change the polling place
 9   procedure -- the security procedures, you'd still have
10   time to do it until September 7th; right?
11     A   That -- that would be the deadline.  But,
12   again, so remember, you -- to change them, you're --
13   you're operating under the assumption that my software
14   will currently do it as it is certified by the state,
15   and that any change to that software, if changes need
16   to be made, or if recertification needs to occur, or
17   if any change to the firmware needs to occur, none of
18   that can be done until after the August 28th primary
19   is concluded, because you cannot change my operating
20   system and my software versions while I'm in the
21   middle of an active election.
22     Q   I know you want to add all that stuff in.  But
23   I'm just saying, to comply with this statute and
24   submit your security procedures 45 days before early
25   voting commences, you could do that within this time
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 1   frame?
 2     A   When would I learn what the implications are
 3   of the change if I can't -- if I can't test the
 4   change?  Because that's what it comes down to.  I
 5   can't write a procedure I don't know, and I can't test
 6   what I don't know until I have the new software, if
 7   new software is required.
 8          And until I do all of that, I'm not going to
 9   write a procedure, and I can't do any of that while
10   I'm in the middle of an active election.  Because if
11   there's any software change or firmware change
12   required, I absolutely cannot start trying to
13   implement it until the August 28th primary is
14   concluded on September 4th.
15     Q   So you're saying that ballot order changes on
16   a precinct-by-precinct basis, the example I gave you
17   would require this whole parade of horribles; correct?
18     A   Whole parade of what?
19     Q   Horribles.  You know, the example of all of
20   the changes that you just mentioned a moment ago --
21   changes to the security procedures, to the design
22   elements.
23          But as it stands right now, if Judge Walker
24   said, you know, change -- change the ballot order to
25   the Democrat listed first and the Republican listed
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 1   second on all the ballots in Okaloosa County, you
 2   could do that right now?
 3     A   Correct.
 4     Q   You could do it, set it up and run it?
 5          MR. JAZIL: Object to form.
 6     A   Yes.  Again, because we're talking about a
 7   static picture that doesn't change between precincts.
 8   BY MR. WERMUTH: 
 9     Q   And all these administrative burdens you're
10   talking about wouldn't come into play?
11     A   I'm not saying that there wouldn't be some,
12   but not to that level.
13     Q   Nothing you couldn't handle right now?
14     A   If -- if we were not rotating things,
15   whatever -- whatever change -- I mean, you could tell
16   me to list them in reverse alphabetical order, and I
17   will list them in reverse alphabetical order.
18     Q   And you'd be able to do it --
19     A   I would still have to provide massive
20   education for the voters so they understand it's in
21   reverse order, just as a courtesy to the voters so
22   they understand what they're looking at.
23     Q   So what if all the precincts have the same
24   ballot order; in other words, if all 52 precincts in
25   Okaloosa County have a ballot order with the Ds listed
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 1   first, can the software's current functionality allow
 2   you to create ballots like that, and count and
 3   tabulate the votes from that accurately?
 4     A   Yes.
 5     Q   And that's the case for the software in each
 6   and every county in Florida; right?
 7     A   I have to assume so, because they're currently
 8   doing that.
 9          MR. SHEEHY: Object to the form.
10          MR. ZEHNDER: What was the witness's answer?
11     A   I said I have to assume so, since they're
12   currently doing it with the current order.
13   BY MR. WERMUTH: 
14     Q   It's your understanding that every county has
15   the software right now to set the ballot order, either
16   R's first or D's first; right?
17     A   Yes.
18     Q   For all parties and races in the precincts in
19   those counties?
20     A   Yes.
21     Q   And setting that ballot order, whether it's
22   the D first or the R first, doesn't add the additional
23   administrative issues about which you're concerned;
24   right?
25     A   Incorrect.
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 1     Q   So what is --
 2     A   You would still have a voter education that
 3   you would have to -- as a service to the voter.  The
 4   law isn't going to require that it be provided, but
 5   it's poor -- it's just poor customer service and poor
 6   service to your voters to not let them know when
 7   something has changed.
 8     Q   And in that regard, it's just telling them the
 9   ballot order has changed?
10     A   Well, my sample ballots, for example -- in the
11   example you have outlined, my sample ballot, which is
12   a composite sample ballot, would resemble what the
13   voter was handed when they went to vote, versus a
14   sample ballot that may list the Republican first or
15   the Democrat first, and then they get there and find
16   out that that's not the valid order.  When those
17   things don't change, then presumably yes.
18     Q   And is it also correct that the software in
19   each county allows for the ballot order to be set in
20   that specific county precinct-wide?
21     A   No.
22     Q   County-wide?
23     A   County-wide, yes.  Precinct-wide, I can't
24   verify that.
25     Q   In other words, each software system is
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 1   separate, and that one county can have a ballot order
 2   that has the Republicans first, and another county can
 3   have a ballot order of D's first; right?
 4     A   Absolutely.  Although, you know, you would be
 5   not doing things uniformly across the state, which I
 6   believe was part of the heartburn with Bush v. Gore in
 7   the first place was that things were not being done
 8   the same across the state.
 9     Q   Leon County software would allow for
10   Republicans to be listed first in all partisan races
11   in all precincts, and Okaloosa software would allow
12   for Democrats to be listed first in all partisan races
13   in all precincts; right?
14     A   Yes.
15     Q   And when would you need to know when that
16   ballot order is, in your county?
17     A   I would have to -- I mean, I could tell you
18   the same thing I tell everybody when they say when the
19   last time I can get something on the ballot that's
20   going to change my ballot, and that is, I need to know
21   as soon as possible so that I can make whatever plans
22   need to be made.
23     Q   But if you knew right now, you'd be okay?
24     A   If I knew right now, it would be, you know,
25   something I can incorporate easily into my poll worker
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 1   training.  It would be something I could easily
 2   incorporate into my sample ballots if you were just
 3   changing the order in my county.
 4     Q   If you were to know by the end of the month,
 5   you'd still okay; right?
 6     A   Correct.
 7     Q   If you were to know by the end of August,
 8   you'd still be okay?
 9     A   It could be done, absolutely.
10     Q   If supervisors -- okay.  Let's go to
11   paragraph 19 of your declaration, Exhibit 1.  You say
12   there that, "If supervisors lack the time to educate
13   voters and train staff regarding any changes, it could
14   be chaos."
15          Is that correct?
16     A   Yes.
17     Q   "A voter may arrive on election day expecting
18   to see something resembling a published sample ballot
19   or the same ballot order they have seen on Florida's
20   ballots for decades."
21          Is that correct?
22     A   Yep.
23     Q   "This could lead to delay as voters
24   familiarize themselves with the new system and hunt
25   for particular candidates."
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 1          Is that what it says?
 2     A   Correct.
 3     Q   That's your testimony today?
 4     A   Yep.
 5     Q   "Voter intent may be frustrated if voters are
 6   confused by the new format and cast votes for somebody
 7   other than their preferred candidate."
 8          Is that correct?
 9     A   Correct.
10     Q   "And staff may not be fully trained on the
11   changes, making them unable to help."
12          You stand by this paragraph today?
13     A   I do.
14     Q   So what do you mean by "chaos" in this
15   paragraph?
16     A   Well, it's just that.  I mean, a polling place
17   on any given election day when everything is running
18   smoothly is just a very ordered form of chaos.  It
19   does not take much to cause panic in a poll worker.
20   It does not take much to cause panic in voters.
21          It does not take much for voters who feel that
22   they have been somehow disenfranchised by choices they
23   made on a ballot to immediately call the press and
24   start a fire storm over something that, if the voter
25   had read and followed the instructions we provided,
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 1   would have been avoided by them reading and following
 2   the instructions.
 3          So when I say "chaos," I absolutely stand by
 4   the fact that it could cause chaos.
 5     Q   So are you suggesting that changing -- in my
 6   example, you have the ballot order in precinct 1 with
 7   the Republicans listed first in the partisan elections
 8   down the ballot consistently, and you have in
 9   precinct 2, you have the Democrats listed first in all
10   the partisan races down the ballot, do you think that
11   difference in ballots would cause chaos in the polling
12   place?
13     A   I believe the word I used is "could," and I
14   stand by that.
15     Q   You know, they would have to shut down the
16   polls?
17     A   That is not what I said when I said "chaos."
18   And in the example that you asked me to iterate, I did
19   not reference shutting down the polls.  Polls have to
20   be shut down by God.  You don't just shut a poll down.
21          Even when we've had hurricanes that have
22   completely obliterated polling places, the polls open
23   on time.  Whether you're in a GP Medium tent in
24   somebody's parking lot, or whether you're in a
25   building that you haven't ever used as a polling place
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 1   before, the last thing anyone ever, ever does ever is
 2   cancel an election or reschedule an election.
 3          I'm here to tell you, there have been a lot of
 4   academic discussions about rescheduling general
 5   elections, and the answer is, the U.S. Constitution
 6   says when the general elections are held, and you have
 7   to hold to that.  It doesn't say, unless you don't
 8   wanna, or if it could be problematic, you can change
 9   it or move it around.  It's just not permissible.
10     Q   So you're just assuming that something
11   horrible could happen, chaos could ensue -- could?
12     A   Could.
13     Q   Couldn't a lot of things happen?
14     A   Absolutely.  Bomb threats could be called in.
15   People could walk into a polling place with a weapon
16   that -- you know, there's a sign that says you're not
17   allowed to bring a firearm into a polling place.  Any
18   number of things could happen, absolutely.
19     Q   That could all just happen because of this
20   ballot order change between precincts?
21     A   I'm saying that the potential exists for chaos
22   to be created.
23     Q   You say the ballot has been the same for
24   decades.  There are commonly different candidates on
25   the ballot in each election; right?
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 1     A   Well, the order of which candidates have
 2   appeared on the ballot has not changed since George
 3   Bush was -- George Bush.  Since Jeb Bush was elected
 4   governor, the Republicans have been first on the
 5   ballot.  For the decades prior to that, under the same
 6   statute, the Democrats were first on the ballot, and
 7   that did not change for decades.
 8     Q   There are commonly different candidates on
 9   each election cycle, right, on the ballot?
10     A   Meaning what?
11     Q   Oh, different candidates, you know.  Nobody
12   ever sees the same ballot in, say, the 2016 election
13   and the 2018 election; right?
14     A   Correct.
15     Q   There's going to be variations in ballot?
16     A   Well, as candidates come and go, absolutely.
17   We all have our favorite local perennial candidates
18   that show up on a lot of ballots all the time.
19     Q   As the different offices are up for
20   reelection --
21     A   Sure.
22     Q   -- and different people are there?  District
23   boundaries change; don't they?
24     A   Absolutely.  By statute.
25     Q   Yeah.  Like when redistricting occurred,
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 1   people are now in different districts, different
 2   senate districts, different house districts,
 3   potentially different congressional districts?
 4     A   Yep.
 5     Q   Obviously every ballot over the decades has
 6   been different than the ballot in the election before
 7   it?
 8     A   Sure.
 9     Q   Are you aware of any right of a voter to have
10   the same ballot for decades?
11     A   It's not a matter of having the same ballot
12   for decades.  I would refer to the statute that lists
13   the voter's rights and responsibilities.  It says the
14   voter has a right for their ballot to be accurately
15   counted.
16     Q   Do Republican voters have a property right in
17   the ballot order?
18     A   A property right?
19     Q   Yeah.  Do they -- I mean --
20     A   Under the current statute, Republican
21   candidates are listed first, yes.  It's not a property
22   right.  If the electorate in Florida this November
23   elects a Democratic governor, the Democrats will be
24   listed first for the next four years.
25     Q   So I'm just saying, with the voters, you know,
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 1   you're saying that they're going to potentially --
 2   you're suggesting that they're going to be deprived
 3   of -- of an accurate vote if there's a change in the
 4   ballot order?
 5     A   The potential exists, absolutely, and we've
 6   already discussed that point.
 7     Q   But do they have a right to have the ballot
 8   listed in -- in that order?
 9     A   Well, there's a law that says the order it's
10   listed in, yes.
11     Q   So you think the voters have a right to have
12   that --
13          MR. JAZIL: The question's been asked three
14      times, Fritz, and he's given the same answer three
15      times.
16   BY MR. WERMUTH: 
17     Q   Want to answer it one more time?
18     A   There's a law that tells me what order to put
19   them in; that is the order that the voters have become
20   accustomed to seeing it in.  The voter has a right to
21   have their ballot accurately counted.
22          If you rearrange the order of those
23   candidates, the potential exists for a voter to
24   mismark their ballot and not realize it until they've
25   left the polling place.
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 1     Q   Hypothetically, if the governor's seat changed
 2   hands every four years, would that result in chaos?
 3     A   Probably not.  It would result in a lot of
 4   questions.  And if a Democrat wins, I promise you the
 5   first partisan election that comes along where the
 6   Democrats are listed first, I will probably get
 7   hundreds of phone calls from Republicans wondering why
 8   the Democrats are listed first on the ballot.
 9     Q   Would there be delay at the polls?
10     A   No.
11     Q   No?  Would there be --
12     A   Because my sample ballots won't change.  The
13   instructions I have to provide to the voter don't
14   change.
15     Q   In paragraph 9, you also indicate that voters
16   may hunt for particulars if the ballot order is
17   different in this election?
18     A   You mean paragraph 19?
19     Q   Yeah, paragraph 19.  You say:  "This could
20   lead to delay as voters familiarize themselves with
21   the new system and hunt for particular candidates."
22     A   Right.
23     Q   What are they hunting for?
24     A   Well, I did not -- at the time I wrote this,
25   was not of the mind that you were only talking about
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 1   rotating the major political parties.  And so, again,
 2   as I mentioned very early on, if it comes to pass that
 3   the next lawsuit is from the Libertarians, et cetera,
 4   and we start having to rotate candidates by precinct
 5   based on whatever political party they're affiliated
 6   with, or where every precinct gets a different person
 7   first until you've exhausted the number of choices on
 8   the ballot, absolutely you could end up where a system
 9   whereby they have to hunt for the candidate they're
10   looking for rather than going to the place that
11   they're familiar with finding for their particular
12   candidate.
13     Q   Yeah, but there won't be hunting if we're just
14   talking about the major party candidates switching
15   order?
16     A   I can't -- I can't presume that.
17     Q   Well, you can't presume that people are going
18   to have to hunt either; right?
19     A   Sure.
20     Q   So you're only presuming that they'll have to
21   hunt.  You're not going to presume that they won't
22   have to hunt?
23     A   Well, when you change the ballot order,
24   they're going to have to pause to reevaluate what
25   they're looking at, absolutely, even after --
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 1     Q   Well, after --
 2     A   -- even after voter outreach.
 3     Q   Now, are -- are the voters going to have to
 4   hunt for a particular party; are they going to have to
 5   hunt for the governor in this -- in this scenario
 6   you're talking about?
 7     A   That would be up to the voter.  Again, I
 8   can't -- can't tell you what's in a voter's mind when
 9   they're in the voting booth or what their rationale is
10   or what their purpose is.  I would argue that,
11   irrespective of where their candidate is on the
12   ballot, if they know what they're doing, and they are
13   an informed voter, that they will actually look for
14   the name they're voting for.
15          But again, as we've seen in multiple
16   elections, using the same standard, voters who are --
17   who -- anything changes that messes them up, heaven
18   knows what they're going to do.
19     Q   Presumably when you send out a sample ballot
20   you could put a conspicuous notice on it that informs
21   voters that the order of candidates in partisan races
22   can differ by precinct, that the Republican or
23   Democratic candidates may be listed either first or
24   second; right?
25     A   We already answered that.  Yes.
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 1     Q   And if you look back at example -- at
 2   Exhibit 2; correct?
 3     A   Uh-huh.
 4     Q   Now, in your sample ballot in there at pages 6
 5   and 7, you include a lot of notices about variations
 6   in the ballot; correct?
 7     A   Sure.
 8     Q   All right.  So you could do the same thing and
 9   have it -- and have that -- and have a reference to
10   the ballot order, and those sample ballots --
11     A   Absolutely.
12     Q   -- potentially would change?
13     A   I can also tell you that every election I get
14   dozens of phone calls from people who mark that entire
15   sample ballot, and then call my office wondering why
16   they didn't get all the races they marked on the
17   sample ballot, because they didn't read the red
18   letters that explain what precincts those belong to.
19          MR. WERMUTH: Are we at Exhibit 4 now?
20          THE WITNESS: Yes.
21          (Exhibit No. 4 was identified for the record.)
22   BY MR. WERMUTH: 
23     Q   I show you what's been marked as Exhibit 4.
24   It's the 2018 Guide for Voters of Okaloosa County?
25          MR. JAZIL: This is 4 you said?
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 1          MR. WERMUTH: Yeah, it's Exhibit 4.
 2   BY MR. WERMUTH: 
 3     Q   You could put a notice in this guide; right,
 4   to talk about ballot order?
 5     A   Absolutely.
 6     Q   All right.  But there is no mention of ballot
 7   order in this guide; correct?
 8     A   Correct.
 9     Q   And again, polling staff and volunteers are
10   generally capable of reading and understanding such
11   polling notices?
12     A   Absolutely.  My polling staff?  Yes.
13     Q   Well, let's move on to paragraph 20 in your
14   Exhibit 1 there.
15          It says:  "Changing the ballot order in the
16   system also introduces another variable to the
17   election preparation process, increasing the risk of
18   human error.  Errors could be made in preparing
19   ballots, ensuring the correct ballots go to the
20   correct precinct, providing voters with a correct
21   ballot at the voting site, and providing instructions
22   to voters."
23          Again, ballots vary by precinct; correct?
24     A   Yes.
25     Q   You must already track and assure that the
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 1   proper ballots are sent to the proper precincts;
 2   right?
 3     A   Well, we absolutely endeavor to.  I can tell
 4   you there are jurisdictions where that doesn't happen.
 5     Q   But if you took a ballot of a different ballot
 6   style and sent it to the wrong precinct, wouldn't that
 7   other precinct reject the ballot?
 8     A   Yes.
 9     Q   So that's another way --
10     A   In fact, it would reject all the ballots.
11     Q   Yeah.  So you'd figure it out pretty quickly
12   if you -- if you sent a ballot to the wrong precinct;
13   correct?
14     A   Yeah.
15     Q   Yes.  What is your rate of human error?
16     A   Ours is pretty low, I have to say, and that's
17   because we do most things in-house rather than
18   outsourcing.  Most of the time I see mistakes that are
19   made when it comes to ensuring the correct ballot
20   style goes to the correct place, I usually discover it
21   when I read into the news story that it was done by an
22   offsite -- by a third-party vendor.
23     Q   How often are ballots sent to the wrong
24   precinct in Okaloosa County?
25     A   In my county?  Almost never.
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 1     Q   Do you recall --
 2     A   Certainly not on a massive scale.  I mean,
 3   we've never like sent, you know, all the voters in
 4   precinct 2 the wrong ballot, or vice versa, and
 5   usually it's related to something else.
 6     Q   Why would that be -- why would it be more
 7   likely to send the ballots to the wrong precinct if
 8   the ballot order was different?
 9     A   Maybe not inherently so, but, I mean, the
10   potential always exists.  Again, when you make changes
11   to the way things are being done and to what -- the
12   picture people are used to looking at, it changes any
13   number of things, and you can't really quantify it.
14     Q   But, again, the ballots differ by precinct;
15   correct?
16     A   Uh-huh.  Sure.
17     Q   So if you actually did that, and sent the
18   ballots to the wrong --
19     A   I mean, like right now, if I were to show you
20   a sample ballot from -- or a copy of the ballot from
21   precinct 1, Republican, Democrat, or nonpartisan; and
22   show you a ballot from precinct 2, Republican,
23   Democrat, or nonpartisan, your naked eye wouldn't be
24   able to determine the difference, with the exception
25   of the label in the upper right-hand corner.
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 1     Q   But once you stuck one of those in the machine
 2   of the wrong precinct, it would kick it out?
 3     A   Absolutely, but not at early voting.  Why the
 4   puzzled look?
 5     Q   Well, of course it wouldn't happen at early
 6   voting because early voting --
 7     A   Early voting are required to read all the
 8   different ballots styles.
 9     Q   All the different ballots.  So when you go to
10   an early voting site and give your driver's license to
11   the person behind the counter and get your ballot,
12   it's going to go into the -- it's going to go into the
13   machine; correct, and be read?
14     A   Right.
15     Q   And so there isn't any misdelivery of ballots
16   to the wrong precinct in that case?
17     A   Correct.
18     Q   Okay.  Let's go to paragraph 22.  We're
19   getting close to the end, I will tell you.
20     A   Only a few more pages.
21          (Discussion off the record.)
22   BY MR. WERMUTH: 
23     Q   All right.  So we're back on the record.
24          I would like to refer you to paragraph 22 of
25   Exhibit 1.  It says here, and correct me if I'm wrong,
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 1   that:  "Changing the ballot order could also render
 2   voting equipment unusable under state law.  Florida
 3   law requires each county to use voting equipment and
 4   software that is approved by the Department of State.
 5   See section 101.5605, Florida Statute.
 6          "Anytime a change is made to an approved
 7   system, including to its software, the department must
 8   reapprove the system.  It can take up to 90 days for
 9   the department to decide whether to approve or
10   disapprove of the system.  If a ballot order is
11   changed now, there may not be enough time to update
12   the software and obtain state approval prior to
13   election day."
14          Did I read that correctly?
15     A   Yes.
16     Q   So you're saying that a change in the ballot
17   order could, not that it would, also render the voting
18   equipment unusable?
19     A   Well, as I've stated multiple times, the
20   Florida law prohibits us, as I reference in this
21   paragraph, from using software that is not certified.
22   That includes the software that runs the election
23   management system, as well as the firmware contained
24   on the chips inside the actual tabulators themselves.
25          At this point I do not know if the proposed
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 1   precinct rotation is something the software will even
 2   do; and if it is, it's something that Florida has
 3   never tested and certified, which means a judicial
 4   order ordering us, if the software doesn't need to be
 5   changed, to use that functionality that has never been
 6   tested, we are still being ordered by a court to
 7   violate the section of the law that says we should
 8   only employ software that has been certified and
 9   tested.
10     Q   You say in the last line:  "There may not be
11   enough time to update the software to obtain state
12   approval," but you're not saying that there will not
13   be enough time.
14     A   I'm saying -- well, I can tell you
15   unequivocally that since I cannot touch my management
16   system while I have an active election going on, and I
17   cannot certify the August primary until September 4th,
18   and I've got to have new software installed and tested
19   between -- between September 4th and September 22nd,
20   when I have to put ballots out the door to the
21   military, I'm telling you that's virtually impossible.
22     Q   But in the example I've given you of having,
23   you know, precinct A with all of the -- all of the
24   Republican candidates listed first in the partisan
25   races, and precinct 2 with all the Democrats listed in

Page 152

 1   the partisan races, you're not suggesting that that
 2   would take a very long time to get the software
 3   update --
 4     A   I don't think I've ever suggested that.  I've
 5   told you repeatedly that type of a change, number one,
 6   I don't know if the software can do; number two, if
 7   the software cannot, will require recertification.
 8          Alternately, even if it could do that, the
 9   software has never been tested to that end, which
10   would require the Bureau of Voting Systems
11   Certification to create a test plan for five different
12   platforms, and some of those platforms are old legacy
13   systems that may not even have the ability to do it,
14   but I do not know that.
15          I'm telling you that if any software change is
16   required -- and let me just explain to you, when I say
17   "software change," we, under one of our old systems,
18   asked for a report to be changed.  Instead of the
19   report doing this, can't we get a report that tells us
20   this.  We had to wait until an entire new software
21   release was released and certified in order to get
22   that change to something fairly simple as a report,
23   because you absolutely, for security purposes, do not
24   use uncertified software.
25     Q   And how long did it take to get that
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 1   certification?
 2     A   Most certifications with the Department of
 3   State can take -- 90 days is honestly a very -- a very
 4   unrealistic number.  I can't imagine them doing
 5   anything faster than 90 days certainly.  Most
 6   certifications take upwards of four to six months, and
 7   typically --
 8     Q   You think four to six months they'd definitely
 9   have it done?
10     A   Maybe.  I mean, bear in mind, I'm talking
11   about five different system platforms, each one
12   requiring a source code review.  I defer to the Bureau
13   of Voting Systems Certification chief for timelines
14   better than my guess.  But just knowing what I know,
15   and having worked with the Bureau of Voting Systems
16   Certification as many times as I did, not on the
17   development of the test plan, but the actual physical
18   execution of the test plan, even that can take months.
19     Q   When was the last time you sought approval of
20   the department for a change in the approved voting
21   system under Florida Statutes 101.5605?
22     A   Me personally?
23     Q   Yes.
24     A   We don't -- we don't request changes of the
25   state.  The changes are made by the vendor, and the

Page 154

 1   vendor requests certification by the state.  The
 2   vendor is forbidden from selling uncertified software.
 3          They can't even give me a patch to existing
 4   software unless that patch has gone through the Bureau
 5   of Voting Systems Certification and been approved.
 6     Q   So when was the last time the vendor that you
 7   work with submitted a -- sought the approval --
 8     A   We made changes --
 9     Q   -- of the department for a change?
10     A   We made changes between the 2016 general
11   election and the 2000 -- the March elections in 2018.
12     Q   And how long did it take to get the approval
13   of the vendor?
14     A   You mean the approval of the Bureau?
15     Q   Yeah.  How long did it take the vendor to get
16   the approval of the Bureau or department?
17     A   Like I said, because a lot of those changes
18   are not things that we specifically request, it -- it
19   varies, depending on what they're changing and how
20   much source code has to be reviewed and what changes
21   are made.
22          When you're talking about changing the
23   functionality to this degree of what the system is
24   currently programmed to do, I don't know what the
25   potential ramifications for that are.  Again, I defer
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 1   to anyone from the Bureau of Voting System
 2   Certification who actually write and implement the
 3   test plans and do the code reviews, because I'm not a
 4   code monkey.
 5          I mean, as I always tell people when we're
 6   talking about changing computer code, it's easy for me
 7   to ask a vendor, can I make this screen blue instead
 8   of green.  To me that sounds like a pretty easy thing,
 9   but to them it may mean 10,000 lines and three months
10   of writing code to make that happen.  I don't know.
11   I'm not a code guy.
12     Q   So you don't know how long it's going to take?
13     A   Nobody does.  Until they see the finished
14   product and create the test plan, even the Bureau
15   doesn't really know.
16     Q   But you had changes like that occur between
17   the 2016 and the 2017 election?
18     A   No.  I said between the 2016 general in
19   November and the 2018 municipals in March.
20     Q   Okay.  Are you aware of whether the voting
21   machines that you use are used in different states?
22     A   They are absolutely used in different states.
23     Q   A whole bunch of different states?
24     A   I would presume so.
25     Q   With different ballot ordering schemes?
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 1     A   I would presume so.  I don't keep up that much
 2   with what's going on in other states and what
 3   equipment they're using, but I understand that ES&S
 4   sells equipment in all 50 states, yes.
 5     Q   Do you think they sell equipment out in
 6   California?
 7     A   You know, the state of California has
 8   decertified so much equipment over the years, I
 9   hesitate to even make a wild stab at what is currently
10   certified in the state of California.  I would defer
11   to the Secretary of State's website or their Division
12   of Elections, or I could call my friend Neal in Orange
13   County.
14          (Discussion off the record.)
15   BY MR. WERMUTH: 
16     Q   Let's just look at paragraph 23 in Exhibit 1.
17   You say:  "Changing the ballot order also impairs
18   supervisors' ability to test voting equipment."
19          Is that correct?
20     A   Yes.
21     Q   "By law we are required to thoroughly test the
22   logic and accuracy of all voting equipment at least
23   ten days before early voting begins."
24          Correct?
25     A   Yes.
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 1     Q   "This process involves programming not fewer
 2   than two pieces of voting equipment per precinct, one
 3   optical scan tabulator, and one ballot marking device
 4   for voters with disabilities."
 5          Is that correct?
 6     A   Yes.
 7     Q   "And after programming, each device must
 8   thoroughly -- must be thoroughly tested to ensure that
 9   all ballot styles are readable and accurately
10   tabulated."
11          Is that correct?
12     A   Yep.
13     Q   "The more balanced styles we would have to
14   incorporate into this process, the larger test deck of
15   balance becomes, and the longer the process takes."
16          Is that correct?
17     A   Yes.
18     Q   "Implementing a rotating ballot order system
19   would create significantly more ballot styles to
20   program and test."
21          That's your position today?
22     A   I believe so, yes.
23     Q   Now -- and we're going back to this example of
24   two different ballot -- ballot orders between
25   precinct 1 and precinct 2, where the Republicans are
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 1   listed first in the partisan elections in precinct 1,
 2   and the Democrats are listed first in the partisan
 3   races in precinct 2.
 4          Now, once you have -- I mean, because there's
 5   a variation in each of the precincts, you've got to
 6   test those ballots in each machine at every precinct;
 7   correct?
 8     A   Yes.
 9     Q   So you're not going to have to test more
10   ballots; you're not going to have to test more
11   equipment because of this ballot order example that I
12   gave you?
13     A   Well -- and at the time of this writing, the
14   presumption I was operating under, I did not know what
15   specifically was meant by the "precinct rotating
16   system."  So if there are -- if part of that scheme
17   would involve changing that ballot order for each
18   style within a precinct where there were multiple
19   styles, yes, it would create issues.
20          But as you've constructed it with our
21   conversation today, I would have to say you're right,
22   that it would not create additional ballot styles.
23   It's not going to -- it's not going to require that
24   the process isn't more carefully administered, because
25   at the end of that testing, every -- all the results
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 1   have to be accumulated.
 2          So we would need to make sure that everything
 3   accumulates correctly, and that all the results are
 4   correct, which, of course, we do anyway.  But there
 5   would just be that one layer of concern and paranoia
 6   when you change something like that in the middle of a
 7   cycle.
 8     Q   That's testing on the back end of the process;
 9   right, what you just mentioned?
10     A   When you say "back end"?
11     Q   When you get all of the ballots in, checking
12   for accuracy?
13     A   I'm talking about pre-L&A testing -- I'm
14   talking about logic and accuracy testing and pre-L&A
15   testing in this paragraph.
16     Q   But as far as the machines are concerned,
17   you've got to test them anyways; right, for each
18   ballot style?
19     A   Well, the law requires a public L&A test of no
20   fewer than 10 machines.  But as a matter of course
21   with the new equipment, we test 100 percent of them.
22     Q   So you'll test each of those systems required
23   in the ballot order example I gave you?
24     A   Yes.
25     Q   Let's move on to paragraph 24.
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 1     A   Darn.  I would hoping we'd skip to 25.
 2     Q   We'll get there.
 3          It says here that:  "Miami-Dade County offers
 4   an illustrative example of the chaos that could result
 5   from a change in ballot order at this time."
 6          Is that correct?
 7     A   Yes.
 8     Q   "Voting equipment in Miami-Dade County is
 9   coded by ballot style, not ballot precinct -- not by
10   precinct."
11          Is that correct?
12     A   Yep.
13     Q   "In other words, the equipment does not
14   recognize the precinct of the voter who submitted the
15   ballot."
16          Is that correct?
17     A   Yes.
18     Q   "If the court imposes a precinct-by-precinct
19   ballot rotation, the county would need to reprogram
20   and test voting machines for all 854 of its precincts
21   before election day."
22     A   Correct.
23     Q   You said before that you haven't administered
24   elections in any other county but Okaloosa; is that
25   correct?
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 1     A   True.
 2     Q   So you've never administered an election in
 3   Miami-Dade County?
 4     A   I've never administered an election in
 5   Miami-Dade County, but because we used to use the same
 6   by-style-not-by-precinct methodology that they use in
 7   Miami-Dade, I'm familiar with what that means for an
 8   election administrator.
 9     Q   So the system you have in Okaloosa is
10   different from the system -- now it's different --
11     A   It's probably identical.  I don't know.  I
12   don't know whether there are any -- I presume they're
13   an ES&S county, but I don't know; I would have to
14   look.
15          But as I mentioned earlier, the choice between
16   by style or by precinct is made at each jurisdiction
17   level.  The vast majority of Florida's precincts -- or
18   of Florida's counties do it by precinct, but there are
19   jurisdictions that prefer to still do it by style.
20     Q   Uh-huh.
21     A   And in order for them to implement a
22   precinct-by-precinct rotation, there is absolutely no
23   wiggle room.  They would have to go to a by-precinct
24   administration, which is nothing they have ever done,
25   and they've never done it that way.
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 1     Q   Well, let's change my hypothetical I gave you
 2   earlier where precinct 1 is the Republicans listed
 3   first in the partisan elections, and precinct 2 is the
 4   Democrats listed first on the ballot in each of the
 5   partisan elections.  Instead of using those as
 6   precincts, use those as ballot styles, so meaning that
 7   Miami ballot style 1 would have -- would have the
 8   Republican listed first on the partisan races, and
 9   ballot style 2 would have the Democrats listed first
10   in the partisan elections.
11          Follow me so far?
12     A   I see where you're going, but I've already --
13   I can already tell you why it's not going to work, but
14   go ahead.
15     Q   Well, in that scenario, what would stop
16   Miami-Dade County from rotating the ballot order by
17   style versus precinct?
18     A   Exactly what I've already described for you,
19   the difference between those two things.  So when you
20   do it by style, this image of this ballot that I'm
21   holding right here -- and for those on the phone, I'm
22   not actually holding a ballot image; I'm just holding
23   up one of the pieces of paper.
24          But this ballot image does not change.
25   Whether you're in precinct 1, 2, 3, 4, 5, 6, 7, 8, 9,
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 1   10, however many hundred there are in Miami to get
 2   this one style, this one goes to everybody.  When you
 3   change that and you say, Okay, precinct 1's going to
 4   get this one, but precinct 2 is going to get a
 5   different one, what makes it different now in Miami
 6   are the races that appear on the card, not the order
 7   of the candidates.
 8          The order of the candidates is a fixed,
 9   finite, static image that doesn't change from precinct
10   to precinct or style to style.
11          So when you tell Miami, precinct 1 gets this,
12   and precinct 2 gets that, they don't have a "that,"
13   because that race is static, and the order those
14   candidates are in is static.  In order to tell it,
15   this static image now needs to have the other person
16   listed first, means they have to say this static image
17   belongs to precinct 2, not to precinct 1, which forces
18   them to go to a by-precinct style.
19          Not saying they couldn't do it.  I'm saying
20   they currently don't do it, and to change to this
21   methodology for them would be an administrative
22   nightmare at this point, even at this point would be
23   an administrative nightmare.
24     Q   So -- but you said that you, in Okaloosa
25   County, used to -- used to be on ballot style versus
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 1   precinct; right?
 2     A   Absolutely.  And in a purist form, what we
 3   used to get in a primary in Okaloosa County, on
 4   average, was about three ballot styles; one for the
 5   Republicans, one for the Democrats, one for
 6   nonpartisans.  That was it, three by style.
 7          Now add a few more here and there for races
 8   here or there for cities, fire districts, whatever,
 9   but by and large, three styles.  When we went to a
10   by-precinct system, we went from needing to worry
11   about the layout for three ballot styles to testing
12   156 ballot styles in a primary, three of each,
13   Republican, Democrat, and nonpartisan for each of the
14   52 precincts.
15          It took us a long time to work the tweaks out
16   and to make sure everything went smoothly, to make
17   sure things were reading right.  It was not an
18   overnight or a 10-day or a 30-day implementation.  It
19   took us months to do that.
20          I can only imagine what it would take Miami
21   for 854 precincts to just flip a switch one day and
22   start doing it the other way.  You're talking about --
23   you want to talk about having to retrain staff; you
24   want to talk about having to retrain or reeducate; if
25   you do outside vendors, for what ballot style goes
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 1   where, you've completely changed the landscape from
 2   Miami with this, completely.
 3          And you want to talk -- I mean, Miami
 4   unfortunately is used to chaos resulting in elections,
 5   not necessarily always their fault.  But at the end of
 6   the day, making this change in Miami would have
 7   serious consequences for Miami being able to
 8   accurately conduct the election, in my opinion.
 9          MR. WERMUTH: Can we take a five-minute break?

10      I may be wrapping up.
11          MR. JAZIL: Sure.
12          (In recess from 6:40 to 6:49 p.m.)
13          MR. WERMUTH: We're back on the record.  And I
14      have no further questions at this point.
15          MR. JAZIL: We will read.  Thank you.  Anyone
16      on the phone have any questions?
17          MR. SHEEHY: No.  This is Shawn Sheehy on
18      behalf of the intervenor defendants.  We don't have
19      any questions.
20          (The deposition was concluded at 6:50 p.m.)
21  
22  
23  
24  
25  
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