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            UNITED STATES DISTRICT COURT

            NORTHERN DISTRICT OF FLORIDA

                TALLAHASSEE DIVISION

- - - - - - - - - - - - - - - +

                              |

NANCY CAROLA JACOBSON, et al.,|

                              |

          Plaintiffs,         |

                              |

  vs.                         | Case No. 4:18-cv-00262

                              |          MW-CAS

LAUREL M. LEE, et al.,        |

                              |

          Defendants.         |

                              |

- - - - - - - - - - - - - - - +

                  Washington, D.C.

             Wednesday, March 20, 2010

          Deposition of MICHAEL J. BARBER, Ph.D., a

witness herein, called for examination by counsel for

Plaintiffs in the above-entitled matter, pursuant to

notice, the witness being duly sworn by MICHELE E.

EDDY, RPR, CRR, a Notary Public in and for the

District of Columbia, taken at the offices of Perkins

Coie, LLP, 700 13th Street, Northwest, Suite 600,

Washington, D.C., at 9:39 a.m.

________________________________________________

                DIGITAL EVIDENCE GROUP

            1730 M Street, NW, Suite 812

                Washington, D.C. 20036

                   (202) 232-0646    
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1                 A P P E A R A N C E S

2

3 ON BEHALF OF THE PLAINTIFFS:

4           JACKI L. ANDERSON, ESQUIRE

5           Perkins Coie, LLP

6           700 13th Street, Northwest

7           Suite 600

8           Washington, D.C.  20005

9           (202) 654-1760

10           JackiAnderson@perkinscoie.com

11

12 ON BEHALF OF THE DEFENDANT INTERVENOR:

13           PHILLIP M. GORDON, ESQUIRE

14           Holtzman Vogel Josefiak Torchinsky, PLLC

15           45 North Hill Drive, Suite 100

16           Warrenton, Virginia  20186

17           (540) 341-8808

18           pgordon@hvjt.law

19

20

21

22
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1                 A P P E A R A N C E S

2                      (Continued)

3

4 ON BEHALF OF THE DEFENDANT SECRETARY OF STATE:

5           JOSEPH BROWN, ESQUIRE (via teleconference)

6           Hopping Green & Sams, P.A.

7           119 South Monroe Street, Suite 300

8           Tallahassee, Florida  32301

9           (850) 222-7500

10           jbrown@hgslaw.com

11

12 ALSO PRESENT:

13           Santiago Diaz-Gutierrez, Paralegal

14               Perkins Coie

15

16

17

18

19

20

21

22
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1                   EXAMINATION INDEX

2                                                   PAGE

3 EXAMINATION BY MS. ANDERSON                          7

4 EXAMINATION BY MR. BROWN                           142

5 EXAMINATION BY MR. GORDON                          153

6 FURTHER EXAMINATION BY MS. ANDERSON                160

7

8

9                    E X H I B I T S

10

11 DEPOSITION EXHIBIT                                PAGE

12 Exhibit 1   Response to Reports of Dr. Jonathan     10

13             Rodden, Dr. Jon Krosnick, and

14             Dr. Paul Herrnson

15 Exhibit 2   Article titled "Status Quo Bias         53

16             in Ballot Wording" by Michael

17             Barber, David Gordon, Ryan Hill,

18             and Joseph Price

19

20

21

22
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1                EXHIBIT INDEX CONTINUED

2

3 DEPOSITION EXHIBIT                                PAGE

4 Exhibit 3   Article titled "Online Polls and        78

5             Registration-Based Sampling:  A New

6             Method for Pre-Election Polling" by

7             Michael J. Barber, Christopher B.

8             Mann, J. Quin Monson, and Kelly D.

9             Patterson

10 Exhibit 4   Article titled "Does Party Trump       116

11             Ideology?  Disentangling Party and

12             Ideology in America" by Michael

13             Barber and Jeremy C. Pope

14 Exhibit 5   Article titled "Who is Ideological?    116

15             Measuring Ideological Consistency

16             in the American Public" by Michael

17             Barber and Jeremy C. Pope

18 Exhibit 6   Article titled "Lost in Issue Space?   118

19             Measuring Levels of Ideology in

20             the American Public" by Michael

21             Barber and Jeremy C. Pope

22
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1                EXHIBIT INDEX CONTINUED

2

3 DEPOSITION EXHIBIT                                PAGE

4 Exhibit 7  Article titled "Gender Inequalities     126

5            in Campaign Finance" by Michael

6            Barber, Daniel M. Butler and

7            Jessica Preece

8 Exhibit 8  Article titled "Representing the        136

9            Preferences of Donors, Partisans,

10            and Voters in the U.S. Senate"

11            by Michael J. Barber

12

13

14

15

16

17

18

19

20

21

22
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1                 P R O C E E D I N G S

2                   Washington, D.C.

3                    March 20, 2019

4                         - - -

5              MICHAEL JAY BARBER, Ph.D.,

6 having been duly sworn, testified as follows:

7           MS. ANDERSON:  Jacki Anderson of Perkins

8 Coie, and I represent plaintiffs in this

9 litigation.

10           MR. GORDON:  Phillip Gordon, and I

11 represent intervenors in this litigation.

12         EXAMINATION BY COUNSEL FOR PLAINTIFFS

13 BY MS. ANDERSON:

14      Q    Good morning, Dr. Barber.

15      A    Good morning.

16      Q    Let's discuss what you can expect and

17 set out some ground rules today to ensure that

18 we're on the same page, okay?

19      A    Okay.

20      Q    I will be asking you questions, and you

21 will be answering them, and the court reporter

22 will take down my questions and your answers.
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1           Your answers to my questions need to be

2 audible to ensure an accurate record of the

3 deposition.  Please wait for me to finish my

4 questions before you answer.  This is also to make

5 life easier for the court reporter.

6           Sometimes my questions may be unclear to

7 you.  If I ask you a question and you do not

8 understand, will you tell me that you do not

9 understand it and I will try to clarify?

10      A    Yes.

11      Q    If you answer my question, I will assume

12 that you understand it, okay?

13      A    Okay.

14      Q    If you need a break at any time for any

15 reason, please say so.  If you are in the middle

16 of an answer, I will ask that you finish it, but

17 then we should be able to take a break.  Okay?

18      A    Okay.

19      Q    The same thing goes for a lunch break,

20 whenever you need a lunch break.

21           Are you taking any medication,

22 Dr. Barber, of any kind which might make it
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1 difficult for you to understand and answer my

2 questions today?

3      A    No.

4      Q    Is there any reason you can think of as

5 to why you will not be able to answer my questions

6 fully and truthfully today?

7      A    No.

8      Q    Dr. Barber, have you ever served as an

9 expert witness before?

10      A    No.

11      Q    Dr. Barber, have you ever been deposed

12 in any case in which you were not serving as an

13 expert witness?

14      A    No.

15      Q    Dr. Barber, where are you currently

16 employed?

17      A    Brigham Young University.

18      Q    What is your job title?

19      A    I'm an assistant professor in the

20 political science department.

21      Q    For how long have you served in that

22 role?

Case 4:18-cv-00262-MW-CAS   Document 112-2   Filed 04/08/19   Page 10 of 169



3/20/2019 Nancy Carola Jacobson, et al., v. Laurel M. Lee, et al. Michael J. Barber, Ph.D.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2019 202-232-0646

Page 10

1      A    I am in my fifth year as an assistant

2 professor.

3           MS. ANDERSON:  I'm handing the court

4 reporter a document that I will ask her to mark as

5 Deposition Exhibit number 1.

6           (Exhibit 1 was marked for identification

7 and attached to the deposition transcript.)

8 BY MS. ANDERSON:

9      Q    Dr. Barber, I'm handing you a document

10 that is marked as Barber Exhibit 1.  Take your

11 time to look over it.

12           Do you recognize the document that I

13 handed to you?

14      A    I do.

15      Q    What is it?

16      A    It is my report in response to reports

17 from Dr. Rodden and Dr. Krosnick and Dr. Herrnson.

18      Q    Right.

19           Dr. Barber, if you could please turn to

20 page 22 -- or at least it's not marked 22, but

21 it's after page 21 of your report.

22      A    Yes.
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1      Q    Is this your CV?

2      A    It is.

3      Q    Is it up-to-date?

4      A    Yes.

5      Q    Dr. Barber, did you rely on the work

6 that you did for any of the papers listed in your

7 CV in reaching the opinions that you are offering

8 in this case?

9      A    No.

10      Q    Dr. Barber, did you use the same or

11 similar methodology as you used in your list of

12 papers in reaching the opinions that you are

13 offering in this case?

14      A    I did, yes.

15      Q    Which papers specifically?

16      A    I would really say, basically, all of

17 them insofar as I used statistics and quantitative

18 methods that I've used in these papers in a

19 similar way that I used in this report.

20      Q    Okay.  And then, Dr. Barber, have you

21 had any peer-reviewed publications since providing

22 this CV?
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1      A    No.

2      Q    Dr. Barber, have you published anywhere

3 else since providing this CV?

4      A    No.

5      Q    Dr. Barber, how did you come to be

6 involved in the case?

7      A    I was contacted by Jason Torchinsky.

8      Q    When were you first contacted?

9      A    I don't recall the specific date but the

10 summer of 2018.

11      Q    What were you asked to do?

12      A    Initially I was asked to review and

13 respond to a report submitted by Dr. Krosnick.

14      Q    When did you begin working on your

15 initial report?

16      A    Soon after the contact from Jason

17 Torchinsky.

18      Q    Do you remember approximately when that

19 was?

20      A    I would think it was late June, maybe

21 July.  I don't recall specifically.

22      Q    Around how much time did you spend
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1 preparing that first report?

2      A    Several hours.  My estimate would be

3 more than 10, less than 30.

4      Q    Sure.

5           And, Dr. Barber, when did you start

6 working on your surreply report in 2018?

7      A    I'm sorry, the what report?

8      Q    The second report you submitted in 2018.

9      A    Oh.  I am less certain of the date of

10 that particular report.

11      Q    Was it after you submitted the first

12 report?

13      A    Yes.

14      Q    Was it after you saw Dr. Krosnick's

15 second report?

16      A    So my recollection is I wrote the

17 initial report in response to Dr. Krosnick, and

18 then Dr. Krosnick wrote a report in reply to my

19 report, and then I recall that I then wrote a

20 reply to his reply, and then there was an

21 additional report from Dr. Krosnick to which I

22 wrote a reply to that report as well.
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1      Q    Approximately how much time did you

2 spend on the second report?

3      A    I would say the same as the initial

4 report.

5      Q    Between 30 -- I'm sorry, 10 and 30?

6      A    Yes.

7      Q    Dr. Barber, when did you start working

8 on your last report, your latest report?

9      A    The --

10      Q    The 2019 report.

11      A    2019 report.  I believe that was in

12 January.

13      Q    And approximately how many hours did you

14 spend preparing your last report?

15      A    I would say the same.

16      Q    So around 10 to 30?

17      A    Yes.

18      Q    Are there any differences between the

19 three reports that you've submitted?

20           MR. GORDON:  Objection.  Form.

21      A    Well, all three are different from each

22 other, so, yes.
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1      Q    What are the main differences?

2      A    Well, each report is in response to a

3 different report from the various experts, and so

4 I'm responding to different -- different points

5 that they raise or different analysis that they

6 conduct.

7      Q    Did you change any of your conclusions

8 in the three reports?

9      A    I would say broadly, no.

10      Q    What about specifically?

11      A    Actually, no, I would say specifically

12 no as well.

13      Q    Were your tasks different for each of

14 these three reports?

15           MR. GORDON:  Objection.  Form.

16      A    I'm not sure what you mean by "task."

17      Q    So, kind of, was the purpose of each

18 report different?

19           MR. GORDON:  Objection.  Form.

20      A    I would say no.  In all cases the

21 purpose of the report was to evaluate the analysis

22 conducted by other experts.
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1      Q    Did your methodology differ in the three

2 reports?

3      A    No.

4      Q    Your biggest report is meant to respond

5 to the reports prepared by Dr. Krosnick,

6 Dr. Rodden, and Dr. Herrnson, right?

7      A    Correct.

8      Q    Did you begin preparing your report

9 before January 29th, 2019, when you were provided

10 with Dr. Krosnick's January 2019 report?

11      A    I don't recall the specific date.

12      Q    Approximately how much time have you

13 spent working on this case up until today?

14      A    I can't recollect the exact amount.  I

15 really don't know off the top of my head.

16      Q    Would you say over 100 hours, ballpark?

17      A    I would say less than that.

18      Q    Dr. Barber, what did you do to prepare

19 for this deposition today?

20      A    I reviewed the various reports from the

21 various experts, including my own.  I -- and I met

22 with counsel from the intervenors.
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1      Q    Did you meet with anybody from the

2 Secretary of State's office in Florida?

3           MR. GORDON:  Objection.  Form.

4      A    No.

5      Q    Did you talk with anybody from the

6 Secretary of State's office in Florida?

7           MR. GORDON:  Objection.  Form.

8      A    No.

9           MR. GORDON:  Excuse me, sorry.  Can I

10 get a slight clarification?  Are you referring to

11 those in direct reference to preparing for the

12 deposition?

13           MS. ANDERSON:  Yes.

14 BY MS. ANDERSON:

15      Q    Have you ever talked to the Secretary of

16 State's office of Florida in regard to this case?

17      A    The office itself, no.

18      Q    What about counsel?

19      A    Yes.

20      Q    When?

21      A    Two, three weeks ago.

22      Q    What was that in regard to?
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1           MR. GORDON:  Objection.  We're getting

2 into the areas of privilege.  I'll advise the

3 client to answer as far as he doesn't reveal

4 precise communications held with any such meeting.

5      A    I met with a variety of lawyers from

6 the -- for the intervenors as well as the

7 Secretary of State's office and discussed the

8 various expert reports that have been submitted.

9      Q    But that wasn't specifically with regard

10 to this deposition preparation?

11      A    No, it was not in regard to this

12 deposition.

13      Q    Did you review any other documents

14 besides the reports in this case and your own

15 report in preparing for this deposition?

16      A    No.

17      Q    Was there anything else you did to

18 prepare for this deposition?

19      A    No.

20      Q    Will you be offering any other opinions

21 in this case other than those contained in your

22 three reports?
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1      A    I'm not sure.

2      Q    What are you contemplating adding?

3           MR. GORDON:  Objection to form.

4      A    I am not sure how these cases unfold

5 completely, and so if I were asked by the people

6 who have asked me to provide reports up till now

7 to provide another, I would certainly be happy to.

8      Q    Today, as you sit here, do you have any

9 other opinions to add in this case?

10           MR. GORDON:  Objection to form.

11      A    Only the answers that I'll provide to

12 the questions you ask me.

13      Q    So what opinions do you intend to offer

14 that are not in this report?

15           MR. GORDON:  Objection.  Form.

16      A    I'm not sure -- I'm not sure what you

17 mean.  I guess I'm not sure what you mean by

18 "opinions."

19      Q    So right now, kind of, do you have

20 anything in mind that you want to add currently?

21      A    Oh.  No.

22      Q    Dr. Barber, do you have complete
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1 confidence in the reports that you have written in

2 this case?

3      A    Yes.

4      Q    Do you believe that these reports

5 comport with your professional standards?

6           MR. GORDON:  Objection.  Form.

7      A    I'm not sure what you mean by

8 "professional standards."

9      Q    The general professional standards of

10 political scientists in the field?

11      A    Yes.

12      Q    Is there anything that you would change,

13 if you had more time, in the three reports to make

14 them more accurate or trustworthy?

15           MR. GORDON:  Objection.  Form.

16      A    No.

17      Q    Do you wish to change anything about how

18 you specified which races were in which governor

19 cycles in --

20      A    Oh.  Sorry, finish.

21      Q    -- in regard to your statistical

22 analysis regarding clustering?
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1      A    Yes, so in that regard, yes, I would

2 make that small change, although Dr. Krosnick made

3 that change and reported the result in his

4 response memo.

5      Q    Just for the record, could you explain

6 that change.

7      A    Oh, certainly.

8           So, in the analysis I was providing, I

9 suggested that the standard errors of the

10 regression should be clustered by a governor

11 cycle, and in a small coding error, I had

12 accidentally treated an eight-years term -- or a

13 two -- two governors' terms that ran concurrently,

14 meaning a governor had won reelection and so he

15 was there for eight years -- as one cycle instead

16 of two four-year cycles.  And so I would have

17 treated that as two different election cycles.

18           However -- and Dr. Krosnick pointed that

19 out and in his report provided analysis that did

20 that.  And the results between his -- between him

21 and me are, in my view, effectively the same.

22 There are only very slight differences that don't
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1 make any significant change to the interpretation

2 of those results.

3      Q    So switching gears, Dr. Barber, what is

4 the purpose of having an article peer reviewed?

5      A    What's the purpose?

6      Q    Uh-hmm.

7      A    The purpose of peer review is to allow

8 people who are -- people who are interested in the

9 same topic or question that a person is

10 researching, who are qualified to evaluate the

11 theoretical and empirical contribution of the

12 article to the broader literature on the topic, to

13 allow those people to evaluate the quality of the

14 work and the substance of the contribution and to

15 comment on their views of that -- of that article

16 or book, that piece of writing -- yes, to provide

17 their evaluation of that work.

18      Q    Are there journals that publish papers

19 in the social sciences that are not peer-reviewed?

20      A    I suppose there are.

21      Q    Are studies published in peer-reviewed

22 journals generally viewed by the academic
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1 community to have a greater indicum of reliability

2 than non-peer-reviewed journals?

3      A    Yes, I would say that's the case.

4      Q    Dr. Barber, in your CV, are there any

5 publications listed that are not in peer-reviewed

6 journals?

7      A    There is -- the publication that's

8 titled "Causes and Consequences of Political

9 Polarization," that is -- that's not a traditional

10 journal article in that that document -- or that

11 chapter was written at the invitation of the

12 editors of the larger volume and then has since

13 been reprinted in a variety of different -- or in

14 two different -- two different books or edited

15 volumes.  And so that particular article has not

16 been subjected to the same process of peer review

17 that the other articles have been.

18      Q    Are there any others?

19      A    The only other one that I would point

20 out that is slightly different in form is the

21 article that appeared in "The Forum," the "Who is

22 Ideological?" article with Jeremy Pope.  So that
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1 article was, in fact, peer-reviewed and went

2 through a revision process like most articles that

3 go through peer review do.  However, that article

4 was written again at the invitation of the editors

5 who were compiling a special issue on a particular

6 topic.

7      Q    Were any of these journals reviewed by

8 economists or statisticians?

9      A    I wouldn't know because the peer-review

10 process is anonymous.

11      Q    Dr. Barber, outside of this case, have

12 you ever attempted to measure the partisan effects

13 of the law?

14           MR. GORDON:  Objection.  Form.

15      A    I'm not sure what you mean by "the

16 partisan effects."

17      Q    So whether a law impacts one party more

18 than another.

19           MR. GORDON:  Objection.  Form.

20      A    Do you mean the -- I mean -- do you mean

21 the elected officials of a party or the voters who

22 identify with a particular party?
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1      Q    All of the above.

2           MR. GORDON:  Objection.  Form.

3      A    Then, yeah.  Yes.

4      Q    Which study was that?

5      A    So, the article published in the

6 "Journal of Politics" looks at how changes in

7 campaign contribution laws affect the ideological

8 composition of state legislators elected to the

9 state legislature.

10      Q    In that study, did you use the same

11 methodology that you used here?

12           MR. GORDON:  Objection.  Form.

13      A    Insofar as I used quantitative methods

14 and statistical analysis and regression, yes,

15 although the data for that study are totally

16 different from what I've used or what's been used

17 in these other reports.

18      Q    Were there any other instances in which

19 you measured the partisan effects of a law?

20      A    "Of a law."

21           So the forthcoming paper in "Legislative

22 Studies Quarterly" looks at the use of executive
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1 orders by governors and includes in the analysis a

2 variety of variables, some of which are relevant

3 or related to the legal structure of the state.

4 So that, I suppose, would also be related.

5      Q    Dr. Barber, are you aware of any

6 literature that endorses relying only on how

7 voters voted in a single election to make

8 conclusions about partisan effects?

9      A    I'm not sure exactly what you mean by

10 that question.

11      Q    So I mean that -- are you aware of other

12 political science studies that look to how voters

13 vote for a single candidate in a single election

14 to kind of come to conclusions in terms of

15 partisan trends?

16      A    So what do you mean by "partisan

17 trends"?  That -- so that's what's confusing me.

18 I'm not sure what you mean by --

19      Q    How about to make any conclusion about

20 the electorate.

21      A    "About the electorate."  I'm sure there

22 are lots of studies that look at the composition
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1 of the electorate or how the electorate voted in a

2 particular election.

3      Q    But can you draw long-term conclusions

4 about partisan trends from one -- an election for

5 one single candidate in one single election?

6           MR. GORDON:  Objection to form.

7      A    Well, you certainly can't draw

8 conclusions about trends from one data point.

9      Q    Dr. Barber, what is a randomization

10 inference?

11      A    It's a statistical method -- let me

12 rephrase that.  It's a -- it's a quantitative

13 method used by social scientists.  I'm not

14 familiar with the specifics of the analysis -- of

15 that type of analysis.

16      Q    So you generally don't use a

17 randomization inference in your studies?

18      A    At least that -- at least not by that

19 term, I'm not -- yeah.

20      Q    Could you clarify what you mean by "not

21 by that term"?

22      A    I'm not sure -- I'm not sure what the --
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1 what you mean by the details of randomization

2 inference, and so I don't want to say that I don't

3 use it if it perhaps means -- if perhaps whatever

4 it means I perhaps know by a different term.

5 Sometimes statisticians and economists and

6 political scientists use similar methods but call

7 them different names.  And so, by that -- like, I

8 don't use -- I have not used randomization

9 inference, as I understand it, in my analysis, but

10 it's possible that it could mean something that

11 I -- it's possible that it could mean something --

12 some type -- it's possible that it could mean a

13 type of analysis that I use but know by a

14 different term.

15      Q    Could you just then define, kind of,

16 what your understanding of randomization inference

17 is.

18      A    So, as I said, I'm not familiar with the

19 details of how randomization inference works.  By

20 that -- like, when you say "randomization

21 inference," I'm not sure exactly how that

22 particular method is used.
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1      Q    So I'm just asking you to kind of -- if

2 you have your own definition of it, not my

3 definition of it.

4      A    I don't have a definition of it.

5      Q    Do you know what it is?

6      A    I've heard of it.

7      Q    But you can't provide a definition?

8      A    No.

9           MR. GORDON:  Objection.  Form.

10      Q    And you don't know if you've ever used

11 it before?

12           MR. GORDON:  Objection.  Form.

13      A    I've never used it -- I've never used it

14 in my analysis and called it randomization

15 inference.

16      Q    What else would you have called it?

17      A    I don't know --

18           MR. GORDON:  Objection to form.

19      A    -- because I don't ...

20      Q    Is your answer finished?

21      A    Yes.

22      Q    Dr. Barber, did you use the current
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1 population survey in drafting your first report in

2 this case?

3      A    I referenced the -- I referenced the

4 data from the current population survey that

5 Dr. Krosnick had provided.

6      Q    In your first report?

7      A    I don't recall if it was in my first

8 report or in the second report, the two reports --

9      Q    But it was in your report in 2018?

10      A    The two reports are very similar so I --

11 I believe that I referenced the current population

12 data that Dr. Krosnick provided in his report.

13      Q    Did you provide any other current

14 population survey data that Dr. Krosnick did not

15 include?

16      A    I don't believe so.

17      Q    Did you use current population survey

18 data in drafting your third report, the 2019 one?

19      A    So, again, I referred to the current

20 population survey data that Dr. Krosnick had

21 provided in his report.

22      Q    And only the data that he -- you only
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1 used the data that he provided in his report?

2      A    I believe so.

3      Q    Is using current population survey data

4 a common practice in political science?

5      A    Yes.

6      Q    Dr. Barber, what does a "consistent

7 belief structure" mean?

8      A    I'm not sure what you mean by that

9 phrase or if it has reference to something more

10 specific.

11      Q    So, Dr. Barber, you've used that phrase

12 before in your paper entitled "Who is

13 ideological?"

14      A    Oh, okay.

15           So I think what you're referring to is

16 the idea of 'constraint,' which is a term that is

17 used in the study of public opinion.  And so when

18 we talk about constraint or consistent -- when we

19 use the word "consistent," what we mean is the

20 idea of people holding a variety -- so people

21 holding a variety of policy views and whether or

22 not those policy views are consistently liberal or
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1 consistently conservative or whether those people

2 hold a bundle of beliefs, some of which are

3 conservative and some of which are liberal, which

4 in political science we would say is either

5 unconstrained or an inconsistent belief structure.

6      Q    So a consistent -- just so I understand,

7 a consistent belief structure would mean that a

8 voter is consistently liberal or consistently

9 conservative --

10      A    Yes --

11      Q    -- is that right?

12      A    -- they hold -- that the various policy

13 views that they hold are not entirely liberal or

14 conservative but are mostly liberal or mostly

15 conservative.

16      Q    Dr. Barber, what does it mean for

17 something to be "cognitively taxing"?

18      A    I suppose that means that it's --

19 it's -- it requires more thought than something

20 that's not cognitively taxing.

21      Q    Have you used that term before,

22 Dr. Barber?
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1      A    I might have in research, but it's not

2 something -- it doesn't come to mind as having --

3 being a particular phrase that I use frequently in

4 any of the research that I've done.

5      Q    Dr. Barber, do you believe that in

6 general, "holding a consistent belief structure"

7 and voting according to that belief structure "is

8 cognitively taxing"?

9      A    "Taxing."

10           I suppose it -- it's less common among

11 the general public.  So the general public tend to

12 not have a consistent -- the general public tend

13 to not be ideologically constrained.  They tend to

14 have a mix of conservative and liberal positions.

15      Q    So would you agree with the statement

16 that holding a consistent belief structure is

17 cognitively taxing?

18           MR. GORDON:  Objection.  Form.

19      A    I don't know that I would describe it as

20 cognitively taxing.  I suppose it's -- it requires

21 more -- it -- I suppose that could be the case,

22 yes.
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1      Q    So, what is your -- I think you

2 equivocated.  Kind of, what is your answer to

3 whether holding a consistent belief structure is

4 cognitively taxing?

5           MR. GORDON:  Objection.  Form.

6      A    It could be more -- so it might be more

7 cognitively taxing for a person who is not -- who

8 is not inclined to hold a consistent belief

9 structure, but for a person who does have a

10 consistent belief structure or who is constrained

11 ideologically, it might not be cognitively taxing

12 for them to hold that bundle of issue beliefs or

13 issue -- policy positions in their head, but it's

14 a little -- it's rarer in the public for people to

15 be ideologically constrained.

16      Q    Because it's cognitively taxing?

17           MR. GORDON:  Objection to form.

18      A    Not necessarily because it's cognitively

19 taxing so much as it's -- it's a reflection of

20 people not being as perhaps interested in politics

21 or having a variety of different experiences in

22 their life that might lead them to hold a variety
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1 of issue positions that are a combination of

2 liberal and conservative.

3      Q    Dr. Barber, do you believe that there

4 are at least some individuals who vote for

5 candidates on the ballot based on subconscious

6 cues?

7           MR. GORDON:  Objection to form.

8      A    "Subconscious cues."  I'm not sure what

9 those subconscious cues would be.  I'm sure it's

10 possible.  But I would want to know about what the

11 particular subconscious cues are that you're

12 talking about.

13      Q    Before I get specific, do you think in

14 general that there are subconscious cues at least

15 some of which would cause -- or would lead some

16 voters to vote for candidates on the ballot?

17           MR. GORDON:  Objection.  Form.

18      A    I guess I'm not sure what you mean by

19 "subconscious cues."

20      Q    Cues that voters don't consciously think

21 of or realize.

22      A    I suppose that's possible.  There's lots
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1 of things that affect the way people vote.

2      Q    So, what about, Dr. Barber, in terms of

3 issues on the ballot?  Are there at least some

4 voters who vote for issues on the ballot based on

5 subconscious cues?

6           MR. GORDON:  Objection to the form.

7      A    Do you mean not -- so are you talking

8 about not candidates but, like, ballot --

9      Q    Right.

10      A    -- initiatives or things like that?

11           Yes, certainly.

12      Q    Dr. Barber, what is your belief based

13 on?

14      A    My belief about what?

15      Q    That some subconscious cues can lead

16 people to vote for ballot initiatives based on

17 subconscious cues?

18      A    Well, there's lots of research that

19 suggests that voters make decisions about who to

20 vote for, what candidates to vote for, various

21 issues to vote for, based on a variety of factors.

22 So that's what that belief is based on.
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1      Q    Dr. Barber, would you agree in general

2 that low-knowledge individuals are more likely to

3 be moved in a liberal direction by a liberal cue

4 and a conservative direction by a conservative

5 cue?

6           MR. GORDON:  Objection to form.

7      A    So I think you're referring to -- if

8 you're referring to a specific piece of research,

9 I think you're referring to the paper in the

10 "American Political Science Review," where we

11 showed individuals partisan cues and then looked

12 at the effects that those cues had on their policy

13 positions.

14      Q    So you stand by that statement?

15      A    And in that case -- I'm sorry, I forgot

16 the specifics of the statement.  Can you say it

17 again?

18      Q    Sure.  That low-knowledge individuals

19 are more likely to be moved in a liberal direction

20 by a liberal cue and a conservative direction by a

21 conservative cue.  That's true, right?

22      A    Well, so, it depends on who the cue
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1 giver is and what the particular cue is.  So, in

2 the case of this paper in the "American Political

3 Science Review," we showed that a cue -- a policy

4 cue from the President had an effect on

5 low-knowledge -- low-knowledge individuals who

6 shared the partisanship of the President.

7      Q    Do you have any reason to believe that

8 your conclusion is constrained only to the

9 situation in your paper?

10           MR. GORDON:  Objection to form.

11      A    I certainly believe that the effect is

12 contextual, and even within that paper we show

13 that in some cases cues from different groups had

14 a smaller or an insignificant effect.

15      Q    But to kind of answer my question, are

16 there other situations -- do you have reason to

17 believe that there are other situations in which

18 cues could move low-knowledge individuals -- or

19 make them more likely to move in a more liberal or

20 conservative direction based on cues?

21      A    So, I think my answer is yes, as we

22 showed in the paper, that there are certain
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1 situations where the type of cue or the cue giver

2 or the relationship between the voter and the cue

3 giver have a different effect on the size or

4 magnitude of the effect.

5      Q    Could you describe the conclusion of

6 your article "Does Party Trump Ideology?" in terms

7 of partisan cues?

8      A    Sure.  I think the main conclusion is

9 that when it comes to -- when it comes to policy

10 beliefs, many voters don't have well-formed policy

11 views, and simply adopt the view of the party that

12 they affiliate with or adopt the view of the

13 leader of the party that they affiliate with.

14           So we showed that in this paper by

15 presenting voters with a variety of cues on a

16 variety of different policies, both in a liberal

17 direction and a conservative direction.  And we

18 showed that in certain circumstances some voters

19 are moved in the direction of the cue -- of the

20 ideological cue when asked about their policy

21 preferences.

22      Q    Dr. Barber, do you believe that in
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1 general ordinary voters' opinions can change

2 often, sometimes with little cost or fuss beyond

3 some difficult connections?

4           MR. GORDON:  Objection to form.

5      A    So, I don't -- oh, sorry.

6      Q    So, I don't think you're supposed to be

7 reading that.  Sorry.

8      A    Oh, okay.  I was just reading it to make

9 sure I fully understood the question.

10           MS. ANDERSON:  Could you move that.

11           MR. GORDON:  Yes, sorry.  If you --

12      A    Okay, sorry.  I --

13           MR. GORDON:  Sorry about that.

14           If you need a clarification, just simply

15 ask her.

16      A    Oh, okay.  I apologize.  I wasn't sure

17 that -- I didn't know that that was not ...

18      Q    Have you been reading that?

19      A    Just occasionally glancing to make sure

20 that I understood the question you were asking.

21           Sorry, can you repeat that particular

22 question.
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1           MR. GORDON:  Sorry, before you go on,

2 can you see it anymore?

3           THE WITNESS:  No, I can't see it

4 anymore.

5 BY MS. ANDERSON:

6      Q    Dr. Barber, would you agree that

7 ordinary voters' opinions can change often?

8      A    I would say that their opinions are

9 not -- their opinions on a variety of issues are

10 not, like, deeply held, and so they might not

11 change often, but they could be changed under

12 the -- or they could be -- yes, they could be

13 changed or affected in particular circumstances.

14      Q    So you think that ordinary voters'

15 opinions are not changed often?

16      A    In the real world, in -- in the real

17 world, I think that their opinions are probably

18 not changed often because they're not presented

19 with the circumstances that would change them, but

20 I don't think that implies that they aren't

21 changeable, if that makes sense.  Or movable.

22 Sorry, changeable or movable.
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1      Q    So you do believe that ordinary voters'

2 opinions are movable.

3      A    Yes, in some circumstances.

4      Q    And do you believe that's true with

5 little cost or fuss beyond some difficult

6 connections?

7      A    Cost or fuss to the voter?

8      Q    So this is something that you wrote.

9 What do you mean by that?

10      A    Oh.  What I mean is that for many voters

11 their views are movable in the right

12 circumstances, and for voters, it may not -- for

13 voters, that may not be particularly difficult or

14 they may not even be aware that it's -- that

15 that's occurring.

16      Q    Dr. Barber, you published an article

17 entitled "Lost in Issue Space?," correct?

18      A    That article was not published.  So that

19 was a working paper that I presented at Yale

20 University in 2016.  And then the -- the paper was

21 revised and edited for quite a long time.  And

22 then the, kind of, main component of that paper
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1 ended up as the paper published in "The Forum"

2 that's now titled "Who is Ideological?"

3      Q    Dr. Barber, in "Lost in Space?" you

4 write, "One explanation for the minimal

5 correlation across voters" -- sorry, excuse me --

6 "across issues is that voters do not actually have

7 well-developed positions and their responses to

8 these survey questions are simply expressions of

9 non attitudes or top-of-the-head thinking."

10           Dr. Barber, what did you mean by

11 "top-of-the-head thinking"?

12      A    Oh, so that's just in reference to a

13 previous work -- a previous piece by John Zaller,

14 where he talks about the way that opinions are

15 formed in people's heads and that people's

16 opinions are often the result of what he calls

17 top-of-the-head thinking, which is basically

18 people's -- people draw from -- when people are --

19 when people are asked to express an opinion, they

20 draw from the variety of experiences and contexts

21 and things that have happened to them with -- with

22 more weight given to things that have happened
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1 more recently or that have more salience and that

2 are, kind of -- the colloquial phrase is "at the

3 top of their head."  You know, when asked -- when

4 someone asks you a question and you say, "Well,

5 off the top of my head," you know that that

6 basically means like, well, you know, the first

7 thing that comes to mind.

8           So, again, when -- in reference to this

9 particular context, when people are asked a

10 question about, you know, a particular policy or

11 issue, they might draw from the most recent or the

12 most salient experience that is in relation to

13 that particular issue.

14      Q    So do you still stand by your sentence

15 in your paper describing that research?

16           MR. GORDON:  Objection to form.

17      A    Yes.  I still believe that that's true.

18      Q    Do you believe that at least some voters

19 vote based on top-of-the-head thinking?

20      A    Well, I would draw a distinction between

21 that particular -- that particular paper and other

22 papers that are related to it.  In those cases we
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1 were looking at issue positions, which I think are

2 different than the decisions that voters make at

3 the voting booth when they're casting a ballot for

4 a candidate or -- yeah, when they're casting a

5 ballot for a candidate.

6           So I think the decision a voter makes

7 when they're deciding which candidate to vote for

8 is meaningfully different than the position a

9 voter takes on a particular issue, say, in a

10 survey or in a conversation with a friend or a

11 colleague or something like that.

12      Q    So you don't believe that voters

13 sometimes vote, based on top-of-the-head thinking,

14 for candidates?

15           MR. GORDON:  Objection.  Form.

16      A    I mean, it's certainly possible.  I

17 don't -- there are lots of things that go into the

18 decision a voter makes when casting a ballot for a

19 particular candidate.

20      Q    What about for issues?

21      A    You mean like issues on a ballot?

22      Q    Uh-hmm.
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1      A    So like in a -- sorry.  I'm -- like a

2 proposition --

3      Q    Yes.

4      A    -- or something like that?

5      Q    Yes.

6      A    Again, I think it's possible, but I do

7 think that there is a difference and a distinction

8 to be drawn between the expression of an opinion

9 on a survey or in a conversation or some sort of

10 context outside of casting a ballot for candidates

11 or issues.

12      Q    Dr. Barber, do you agree that small,

13 non-substantive changes in the ballot can change

14 the outcome of elections?

15           MR. GORDON:  Objection to form.

16      A    "Could change the outcome of elections."

17 I'm not sure.  There are lots of things that

18 affect elections, including -- well, yes, there

19 are lots of things that affect elections.

20      Q    So you're not sure?

21      A    It would depend on a variety of factors.

22      Q    What factors would it depend on?
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1      A    It would depend on -- it could depend on

2 the type of election, when the election is being

3 held, the candidates that are running, the

4 closeness of the race, whether ...

5      Q    Do you agree that small, non-substantive

6 changes in the ballot can change the percentage of

7 the vote even if not the outcome?

8           MR. GORDON:  Objection to form.

9      A    I certainly think that's possible.

10      Q    Do you think that occurs?

11      A    Well, it's hard to know because in most

12 cases we're not able to isolate a particular

13 effect and study it.  So it's hard to know whether

14 or not one thing has an effect or not unless

15 we've, like, systematically looked at it and

16 studied it.

17      Q    Dr. Barber, do you believe that small

18 changes in the graphic design and presentation of

19 ballots can change the expressed opinion of

20 voters?

21           MR. GORDON:  Objection to form.

22      A    I don't know.
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1      Q    What don't you know?

2      A    I don't know whether or not --

3           MR. GORDON:  Objection to form.

4           THE WITNESS:  Sorry.

5           I don't know whether that would be the

6 case or not.

7 BY MS. ANDERSON:

8      Q    What would you need to know in order to

9 make an opinion on that?

10           MR. GORDON:  Objection to form.

11      A    You would need to do -- you would need

12 to collect a bunch of data and analyze that data

13 in a good way.

14      Q    Have you ever reviewed research that

15 concluded that small changes in the presentation

16 of a ballot, specifically the graphic design and

17 presentation of ballots, can change the expressed

18 opinion of voters?

19      A    No, I have not reviewed research on that

20 topic.

21      Q    So you've never reviewed research on

22 that topic?
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1      A    I don't believe so.

2      Q    Does the graphic design and presentation

3 of a ballot include the order in which candidates

4 are listed?

5           MR. GORDON:  Objection to form.

6      A    I would think so, in that it is going to

7 affect the visual -- or it's going to affect the

8 physical content of the ballot.

9      Q    Do you believe that voters are impacted

10 by small changes in the framing of ballots?

11           MR. GORDON:  Objection to the form.

12      A    Can you tell me more what you mean by

13 framing of the ballot?

14      Q    How it's set up.

15           MR. GORDON:  Objection to form.

16      A    Again, I'm not sure what you mean by

17 "set up."

18      Q    What about the order?

19      A    The order of the races or the order of

20 the candidates?

21      Q    The order of the races.

22           MR. GORDON:  Objection to the form.
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1      A    Like which race appears first?

2      Q    Yes.

3      A    And then, sorry, can you repeat the

4 original question?

5      Q    Sure.

6           Are voters affected by small changes in

7 the order of the races on the ballot?

8           MR. GORDON:  Objection to form.

9      A    There's research that shows that the

10 order of candidate -- or the order of races -- so,

11 different voters vote for different races at

12 different rates.

13      Q    Could you explain that?

14      A    Sure.  So voters -- there are typically

15 more votes cast for, say, a Presidential race than

16 there are for, say, a congressional race or a

17 state legislative race.  And the difference

18 between the number of votes cast for the

19 Presidential race and the number of votes cast

20 for, say, the state legislative race is called

21 roll-off.  And so some voters don't cast ballot --

22 don't cast ballots for all of the races on the

Case 4:18-cv-00262-MW-CAS   Document 112-2   Filed 04/08/19   Page 51 of 169



3/20/2019 Nancy Carola Jacobson, et al., v. Laurel M. Lee, et al. Michael J. Barber, Ph.D.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2019 202-232-0646

Page 51

1 ballot.

2      Q    And why does roll-off occur?

3      A    Oh, there's a lot of -- there's a lot of

4 research pointing to a variety of different

5 factors.  There's not one particular reason.

6      Q    What are some of the reasons?

7      A    So, prior research has suggested that

8 some of the reasons are that voters care more

9 about particular races and so they vote for those

10 races, but they don't care as much about other

11 races so they don't vote for those races.

12      Q    What about fatigue?

13      A    I think there's been research done on

14 that topic.

15      Q    Do you know what the conclusion of the

16 research is?

17      A    I don't know exactly their conclusions

18 about roll-off, no.

19      Q    So you haven't studied -- you haven't

20 looked at any study that looks at roll-off on the

21 ballot and looks at fatigue?

22           MR. GORDON:  Objection to form.
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1      A    Not -- no, I am not specifically

2 familiar with those types of studies.

3      Q    Do you have any reason to believe that

4 fatigue would not be a reason for the roll-off?

5      A    Reason to believe it would not be a

6 reason?

7      Q    Uh-hmm.

8           MR. GORDON:  Objection to form.

9      A    It's hard to rule out something

10 entirely.

11      Q    So you have no reason to believe that it

12 wouldn't be a cause?  Or a contributing factor, at

13 least?

14      A    I have no reason to believe that it

15 couldn't -- it couldn't have some effect, although

16 I don't know the degree to which the -- like, the

17 size of the effect or its -- if there is an

18 effect, the relative magnitude of that effect

19 versus other factors that might have an impact.

20      Q    Do you believe that voters would be

21 impacted by small changes in the order of

22 candidates on the ballot?
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1      A    Again, it's possible, but it would need

2 to be measured and studied in that particular

3 context, in the context that you were interested

4 in.

5           MR. GORDON:  Jacki, it's coming up to an

6 hour.  If you're close to a place, if we could

7 take a short break.

8           MS. ANDERSON:  Could I just go for ten

9 more minutes?

10           MR. GORDON:  Sure.

11           MS. ANDERSON:  And then we can take a

12 break.  Is that okay?

13           MR. GORDON:  Sure.

14           THE WITNESS:  That sounds fine.

15           MS. ANDERSON:  I would like to introduce

16 as Exhibit 2 -- I will hand this document to the

17 court reporter.

18           (Exhibit 2 was marked for identification

19 and attached to the deposition transcript.)

20 BY MS. ANDERSON:

21      Q    Dr. Barber, does Exhibit 2 look

22 familiar?
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1      A    It does, yes.

2      Q    What is it?

3      A    It's a copy of a publication by me,

4 David Gordon, Ryan Hill, and Joseph Price in the

5 "Journal of Experimental Political Science."

6      Q    Would you please turn to page 152.

7      A    Sure.

8      Q    Will you please read the first two

9 sentences under the Background section at the

10 bottom of page 152.

11      A    "Past research has found that small

12 changes in the presentation or frame of a ballot

13 question can change the expressed opinion of

14 voters.  These biases can depend on specific word

15 choices, the graphic design and presentation of

16 ballots, and the complexity of ballot wordings."

17      Q    Dr. Barber, this article focuses on the

18 status quo bias, correct?

19      A    Correct.

20      Q    Can you explain to me what the status

21 quo bias is.

22      A    So in this paper we looked at how the
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1 language on ballot propositions might influence

2 the support for that proposition by voters.  And

3 the idea of status quo bias is framing a --

4 framing something as maintaining the status quo

5 versus changing the status quo and how that might

6 influence the way people think about a particular

7 issue.

8      Q    So, Dr. Barber, just to kind of

9 summarize, is it fair to say that the status quo

10 bias is the tendency for an individual to choose

11 the status quo because of the disadvantages of

12 leaving the status quo being larger than the

13 advantages?

14      A    Yes, I think that's an accurate

15 statement.  This is something that is studied more

16 broadly in behavioral economics and has -- has

17 been studied outside of not just ballot

18 proposition language but in terms of all sorts of

19 decision-making.

20      Q    Is it fair to refer to the status quo

21 bias as a subconscious phenomenon of voters?

22      A    Yes, I think that's an accurate
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1 statement.

2      Q    Is it fair to refer to the status quo

3 bias as a heuristic cue?

4      A    Yes, I think that's a similar

5 description of what you said earlier.

6      Q    Do you recall what percentage point

7 impact the status quo framing has, according to

8 your article?

9      A    I don't recall off the top of my head,

10 although I'm looking at the page right now where

11 we say that it was between a 5 to 8 percentage

12 point change.

13      Q    Dr. Barber, does the level of

14 information that voters have influence the impact

15 of the status quo bias?

16      A    Again, I don't recall the exact results

17 of this specific paper, but I suspect that that is

18 the case.

19      Q    Dr. Barber, if I could point you to, on

20 page 152, I believe it's the third sentence under

21 "Background," could you read that sentence for me.

22      A    The one that begins with "The
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1 magnitude"?

2      Q    Uh-hmm.

3      A    "The magnitude of these framing effects

4 is also influenced by the knowledge and

5 information that the individual already has about

6 the issue."

7      Q    Would you also please read for me the

8 last sentence in the section prior.

9      A    "This effect is moderated by the level

10 of information that voters have about the issue,

11 where those who are least informed are most

12 affected by the status quo bias."

13      Q    Can you explain this statement?

14      A    Certainly.  So when we estimate an

15 effect using a regression model or any sort of

16 quantitative method, we get an average effect,

17 which is the effect for the entire population that

18 we've studied, the average.  However, that could

19 be different for different groups of people.  Just

20 like any sort of -- suppose that you were involved

21 in a drug trial.  The drug might have an average

22 effect of, you know, reducing headaches, but it
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1 might do a better job of reducing the headaches

2 for men versus women or for older people versus

3 younger people.

4           And that's what we're saying here, is

5 that the average effect is a certain amount, but

6 that effect varies, in this particular sentence,

7 we're saying, based on the level of information

8 that a voter has about that particular issue.

9      Q    What other factors influence the

10 magnitude?

11      A    I don't recall what we specifically

12 tested in this paper.

13      Q    What do you think would be some

14 potential factors, if you don't recall?

15      A    It might -- so -- sorry.  Let me flip

16 back to that.

17      Q    Sure.

18      A    So we said that information about the

19 issue -- it could be the case that the amount

20 of -- or the weight that the voter places on that

21 particular issue, so you might call that salience,

22 could have an effect.  The, perhaps, endorsements
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1 or opposition by parties or interest groups might

2 also affect the effect for particular groups of

3 people.  It might also be the case that -- let's

4 see, did I say the type of issue?  The type of

5 issue might matter as well.  So there's a --

6 there's a bunch of different factors that might

7 make a difference.

8      Q    Dr. Barber, could I turn you to page

9 158.

10      A    Okay.

11      Q    Could you please read the entirety of

12 the third paragraph.

13      A    The last paragraph of the paper?

14      Q    Starting with "Using a randomized."

15      A    Oh, okay.  "Using a randomized survey

16 experiment of political issues, we find that

17 voters are affected by small changes in the

18 framing of ballot initiatives.  We find that

19 status quo bias can change the share of voters

20 supporting a policy by up to 8 percentage points,

21 and this effect is concentrated among

22 less-informed voters.  Since many elections are
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1 decided by narrow margins, the estimated magnitude

2 of the effect in this paper could potentially be

3 enough to change the outcome of ballot

4 initiatives.  Therefore, policymakers and issue

5 advocacy groups should consider carefully the

6 ballot language and the amount of information that

7 is presented to voters at the polls."

8      Q    Dr. Barber, based on the results of your

9 study, do you agree that the presentation of

10 issues and candidates on the ballot can change the

11 outcome of elections?

12      A    So I would draw a very clear distinction

13 between initiatives and issues versus candidates.

14 I think those two things need to be treated very

15 separately because there are significant

16 differences between a ballot initiative and a

17 candidate.

18      Q    Like what?

19      A    Ballot initiatives don't have party

20 affiliation.  Candidates do have party

21 affiliation.  Ballot initiatives are not people.

22 Candidates -- people are voting for candidates who
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1 are people.  So I think there's a -- there are a

2 lot of reasons to believe that candidates are a

3 different class and are considered differently for

4 voters than they are for initiatives or issues on

5 a ballot.

6      Q    And that's what you believe?

7      A    I do believe that those are different,

8 yes.

9           MS. ANDERSON:  Should we take a break

10 now?

11           MR. GORDON:  That would be great.

12           THE WITNESS:  Thanks.

13              (A brief recess was taken.)

14           MS. ANDERSON:  Back on the record.

15 BY MS. ANDERSON:

16      Q    Dr. Barber, during the break, did you

17 speak substantively about this case with counsel?

18      A    No.

19           Is it possible for me to add something

20 to a response that I gave previously?  Is that

21 okay?  It's, like, to the previous -- like, the

22 most recent question.
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1      Q    Perhaps save that till the end.

2      A    Okay.  That's fine.

3      Q    Dr. Barber, are you familiar with the

4 term "proximity error"?

5      A    Yes.

6      Q    What does that term mean?

7      A    As I understand it, it refers to when a

8 voter attempts to vote for a particular candidate

9 but in error casts a ballot for a different

10 candidate.

11      Q    When did you first learn about proximity

12 error?

13      A    The specific term first came to my

14 attention in reading Dr. Herrnson's expert report.

15      Q    Have you ever studied proximity error

16 prior to that?

17      A    Not in any -- no.

18      Q    How many studies did you review

19 regarding proximity error?

20      A    How many studies?

21      Q    Uh-hmm.

22      A    The one provided by Dr. Herrnson.
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1      Q    And only that one?

2      A    Yes.

3           He cites others, but ...

4      Q    But you read his.

5      A    I read his, yes.

6      Q    So there were authors of other studies

7 on proximity error?

8      A    I believe that he cites others in his

9 report.

10      Q    When did you begin to study proximity

11 error?

12      A    When I read Dr. Herrnson's report.

13      Q    How long did you spend studying

14 proximity error, approximately?

15      A    The several hours that I spent reading

16 and reviewing Dr. Herrnson's report.

17      Q    Have you ever published an article on

18 proximity error?

19      A    No.

20      Q    Do you consider yourself to be an expert

21 on proximity error?

22      A    Not on the specific topic of proximity
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1 error.  The method by which -- the statistical

2 methods by which he analyzes proximity error, I

3 would say I'm qualified to evaluate and have used

4 in my own research.

5      Q    Have you written any books on proximity

6 error?

7      A    No.

8      Q    Have you taken any classes on proximity

9 error?

10      A    No, but I don't believe any are offered.

11      Q    Have you taught any classes on proximity

12 error?

13      A    No, but I don't think that there are

14 many college courses devoted to proximity error

15 either.

16      Q    Do you plan to offer any opinion about

17 proximity error beyond the opinions you offer in

18 your expert reports submitted in this case?

19      A    No.

20      Q    When did you first learn of position

21 bias or the phenomenon that the first listed

22 candidate on the ballot receives an electoral
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1 advantage solely due to his position on the

2 ballot?

3      A    Probably when I -- probably in my

4 graduate studies I became aware of it as I kind of

5 became aware of the literature in American

6 politics and political institutions.

7      Q    Do you recall how you came across it?

8      A    Not specifically.  It would have been

9 perhaps an assigned reading in a graduate course

10 or an undergraduate course or something like that.

11      Q    Do you recall what articles you read?

12      A    I don't, no.

13      Q    Can you describe how you've studied

14 position bias?

15      A    Well, more specifically, I've read the

16 reports of Dr. Krosnick and Dr. Rodden and the

17 various articles and books that they cite in their

18 report.

19      Q    How many studies did you review?

20      A    I don't recall the specifics, but I

21 would say somewhere around ten.

22      Q    Did you review all published works on
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1 position bias?

2      A    I can't be certain.

3      Q    Do you think that you reviewed all

4 published works on position bias?

5      A    Probably not.  There's probably others.

6      Q    Who are the authors of the studies that

7 you reviewed?

8      A    Dr. Krosnick, his report as well as

9 articles that he has authored with various

10 coauthors.  Dr. Krosnick cites an undergraduate

11 thesis that I believe he was an advisor on that I

12 reviewed.  The report by Dr. Rodden.

13      Q    What was the undergraduate thesis?

14      A    I don't recall the name of it.  It's

15 cited in his report.

16           There's an article by Ho and Imai that I

17 reviewed that's been published.

18      Q    You've published with Imai before,

19 right?

20      A    I've written with him, but the article

21 sadly is not published.

22      Q    Are you friends with Imai?
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1      A    I would call us professional friends,

2 professional acquaintances -- or not

3 acquaintances.  I know him better than an

4 acquaintance.  He was an advisor on my

5 dissertation committee.  So I don't know that he

6 would describe us as friends, but I was his

7 student in graduate school.

8      Q    Have you talked with Imai regarding this

9 case?

10      A    No.

11           I would describe him as a friend.

12      Q    Do you have any other authors that you

13 can think of that you reviewed off the top of your

14 head?

15      A    No, not off the top of my head.

16      Q    Did you review only American studies on

17 position bias?

18      A    Well, Dr. Krosnick in his report cites

19 other studies outside of the United States and so

20 I did review the -- insofar as I reviewed his

21 summary of the literature on those -- on those

22 studies.
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1      Q    So you read the international studies,

2 too?

3      A    Yes, that he --

4      Q    Cited in his report?

5      A    Cited in his report.

6      Q    When would you describe yourself as

7 starting actively studying position bias?

8      A    I would say when I was asked to write

9 this report.

10      Q    Was that the summer of 2018?

11      A    Yes.

12      Q    Do you remember if that was June or

13 July?

14      A    June or July, yes.

15      Q    And that's when you started working on

16 this case?

17      A    Correct.

18      Q    Is one of the authors who is published

19 widely in peer-reviewed journals on position bias

20 Dr. Krosnick?

21      A    He is.

22      Q    Would you agree that he is probably the
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1 best known person for his work studying position

2 bias?

3      A    I would agree, yes.

4      Q    Is Dr. Krosnick the most cited scholar

5 on position bias?

6      A    Probably, but I don't know specifically.

7      Q    Is Dr. Krosnick's work regarding

8 position bias respected?

9      A    I don't know.

10      Q    Do you have any reason to believe that

11 Dr. Krosnick described the effects of position

12 bias incorrectly in his peer-reviewed studies?

13           MR. GORDON:  Objection to form.

14      A    No.

15      Q    Do you consider yourself to be an expert

16 on position bias?

17      A    I consider myself to be an expert in the

18 methods by which we're analyzing position bias.

19      Q    What about are you an expert in position

20 bias itself?

21      A    Again, I would say the methods by which

22 we're analyzing this question, I am an expert, and
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1 those methods travel very well across issues.

2      Q    But if you take out the methods, are you

3 an expert on position bias?

4      A    Well, I don't think --

5           MR. GORDON:  Objection to form.

6      A    -- you can really take out the methods.

7 So I think you -- those methods are critical or

8 even key to being able to analyze or answer this

9 particular question.

10      Q    Would you describe yourself as an expert

11 on position bias?

12           MR. GORDON:  Objection.  Form.

13      A    So, again, I would say I am an expert in

14 the way by which we analyze this question.

15      Q    So your answer would be no?

16           MR. GORDON:  Objection to form.

17      A    No, I would say the answer would be yes,

18 then.

19      Q    Have you written any books on position

20 bias?

21      A    No.

22      Q    Have you taken any classes on position
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1 bias?

2      A    No, I don't believe there are classes

3 entirely devoted to that question.  However, I

4 would say I've, again, read the literature and

5 discussed it as a part of training in American

6 politics and American political institutions, and

7 the methods by which one answers this question

8 is -- I'm an expert in those methods.

9      Q    Is there anything else that provides you

10 a basis for your expertise in position bias?

11      A    So, again, having a Ph.D. in political

12 science from Princeton University is a

13 contributing factor to my expertise.  Broadly,

14 studying the topic of American political

15 institutions and American politics qualifies me.

16 And my training in quantitative methods,

17 statistical analysis, and causal inference also

18 qualifies me to analyze and address this question.

19      Q    Do you plan to offer any opinion about

20 position bias beyond the opinions you offer in

21 your expert reports?

22      A    No.
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1      Q    Dr. Barber, you believe that position

2 bias exists in at least some elections, right?

3      A    I think that -- we don't know exactly

4 which elections, so it's hard to say ...

5      Q    But not a specific election, but in

6 general it occurs in some elections.  Would you

7 agree with that statement?

8      A    It may occur, but we don't -- without

9 studying it, we can't -- we can't answer that

10 particular question.

11      Q    So you haven't studied position bias

12 generally?

13      A    No, I'm saying without studying it in a

14 particular context, we can't say whether it's

15 occurred or not.

16      Q    So I'm just asking if it occurs in some

17 elections, not specific elections.

18      A    Oh.  The research suggests that it

19 occurred in some cases.  Or it may have occurred

20 in some cases.

21      Q    Do you believe that position bias has

22 occurred in at least some elections in Florida?
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1      A    I don't know.

2      Q    What would you need to know?

3      A    So to really answer the question, you

4 would need to conduct a study that uses

5 randomized -- some form of randomization to

6 account for the variety of other factors that

7 affect the way voters cast their ballots.

8      Q    Could I turn you back to page 15 of your

9 report.

10      A    Oh, of this.

11      Q    Sorry, yes, your last report.  I believe

12 that's Exhibit 1.

13      A    Yes.

14           Page 15?

15      Q    Yes.

16           On page 15, Dr. Barber, is it true that

17 you wrote the position bias is "largest in

18 nonpartisan races"?

19      A    So, I was citing the -- well, you can

20 see the citations there to the article -- those

21 articles that state that they found effects to be

22 larger in nonpartisan -- was it nonpartisan races
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1 that you were asking about?

2      Q    So I was just -- yes, I was asking, did

3 you write that position bias is the largest in

4 nonpartisan races?

5      A    So I wrote that these various authors

6 that are cited here found effects that were larger

7 in nonpartisan races.

8      Q    Do you have reason to dispute the

9 findings of those studies that you cited there?

10      A    No.

11      Q    Would you agree that position bias

12 exists in at least some partisan races in general?

13      A    Again, it's possible, but without

14 studying it in a particular context, it's hard or

15 near impossible to say.

16      Q    So you have no reason to dispute that

17 position bias exists in at least some partisan

18 races?

19      A    Again ...

20      Q    Just generally.  Not specifically.

21      A    Generally, like some -- some races is a

22 hard thing to dispute because it could be -- you
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1 know, some could be one, some could be all, and

2 there's a lot in between there.

3      Q    You also wrote that position bias is

4 "largest in races without incumbents."  Is that

5 right?

6      A    Yes.  So, again, citing these other

7 papers that claim that the effects are larger in

8 open seats where an incumbent is not running for

9 reelection.

10      Q    Do you have any reason to dispute the

11 findings of those studies cited in your report?

12      A    No.

13      Q    So would you agree that position bias

14 exists in at least some races with incumbents?

15 I'm not asking you about a specific race, just in

16 general, would you agree with that?

17      A    Races without an incumbent?

18      Q    With an incumbent.

19      A    Races with an incumbent.  So, again, as

20 I said earlier, "some" is a difficult term to

21 grapple with because that could mean one, it could

22 mean all, or it could mean somewhere in between.
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1      Q    So what's your answer?

2      A    So, sorry -- I'm sorry, do I -- can you

3 say that again?

4      Q    Sure.

5           So would you agree that position bias

6 exists in at least some races in general with

7 incumbents?  I'm not asking you about a specific

8 race or a specific region.

9      A    I would say it could occur in some

10 races, but I can't say for certain whether it has

11 or has not.

12      Q    You also wrote in your report,

13 Dr. Barber, that position bias is largest in less

14 publicized or lower profile races; is that

15 correct?

16      A    Correct.  So, again, citing these

17 studies, I say that they show or they claim to

18 show that these effects are larger in lower

19 profile races.

20      Q    Do you have any reason to dispute the

21 conclusions of those studies?

22      A    No.
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1      Q    So, Dr. Barber, would you agree that

2 position bias exists in general in at least some

3 more publicized races?

4      A    So, again, it's difficult to say with

5 "some" because --

6      Q    Some is one or more.

7      A    Right.  It's possible, although I can't

8 say with certainty without looking at the

9 specific -- at the specific instances.

10      Q    How would you define a lower profile or

11 less publicized race?

12      A    So when we're talking about low-profile

13 races, we typically mean races that are -- receive

14 less media coverage, that have -- voters are less

15 aware of the candidates involved in the race.

16 Typically, we also mean races that are not at the

17 federal level, so these are often municipal or

18 county or perhaps even state legislative races.

19      Q    Dr. Barber, were you asked to give an

20 opinion on whether position bias exists in regard

21 to your report in this case?

22      A    I was asked to evaluate the claims made
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1 by the other expert witnesses.

2      Q    Dr. Barber, you have cited

3 Dr. Krosnick's research in your previous academic

4 work, correct?

5      A    Probably.

6      Q    Do you remember which ones?

7      A    I don't specifically.

8           MS. ANDERSON:  I'm handing I believe

9 what is Exhibit 3 to the court reporter.

10           (Exhibit 3 was marked for identification

11 and attached to the deposition transcript.)

12 BY MS. ANDERSON:

13      Q    Do you recognize this?

14      A    I do.

15      Q    What is it, Dr. Barber?

16      A    It is a publication by myself, Chris

17 Mann, Quin Monson, and Kelly Patterson in the

18 journal "Political Analysis," titled, "Online

19 Polls and Registration-Based Sampling:  A New

20 Method for Pre-Election Polling."

21      Q    Could you please turn to page 325 of

22 "Online Polling" -- or "Online Polls"?
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1      A    Yes.

2      Q    On that page, Dr. Barber, how many times

3 do you cite to Dr. Krosnick's research?

4           MR. GORDON:  Objection.  Form.

5      A    It looks like there are -- sorry, I'm

6 just scanning the paper.

7      Q    Sure.  Take your time.

8      A    So it looks like there are -- wait, no,

9 there's another one.

10      Q    So to take a step back, do you cite to

11 Dr. Krosnick's research in this?

12      A    In this article, yes.

13      Q    How many times on that page?

14      A    On this page?

15      Q    Yes.

16      A    It looks like there are four citations

17 to three different articles on which he is an

18 author or a coauthor.

19      Q    We're going to switch gears.

20           Dr. Barber, did you publish a paper

21 entitled "Estimating Neighborhood Effects on

22 Turnout from Geocoded Voter Registration Records"?
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1      A    Sadly, that paper is not published.

2      Q    I'm sorry.  But you wrote it with Imai,

3 right?

4      A    Yes, I did write it.

5      Q    I apologize.

6           What was the paper generally about?

7      A    So, generally, the paper was looking at

8 the effect of geography on voter turnout.  So we

9 were interested in knowing if whether living close

10 to -- or living in a neighborhood that is

11 homogenous versus very different from a voter's

12 partisan and demographic features was related to

13 whether or not those voters turned out to vote.

14 What we found --

15      Q    And -- I'm sorry, excuse me.

16      A    What we found was that voters that live

17 in neighborhoods that are similar to them

18 demographically, so on partisanship and ethnicity,

19 that in those neighborhoods voters tend to vote

20 more often than voters that live in neighborhoods

21 that are different from them both on partisanship

22 and ethnicity.
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1      Q    What was the main conclusion from that

2 paper?

3      A    The main conclusion was that geographic

4 factors appeared to influence turnout decisions by

5 voters.

6      Q    Was this conclusion specific to a

7 certain state or region?

8      A    So in the paper we specifically looked

9 at -- it's been a long time since I wrote this

10 paper.  We specifically looked at California,

11 North Carolina, and at possibly -- and Florida, I

12 believe.  I think those are the three states for

13 which we had data and used in the paper.

14      Q    Was the conclusion in your report

15 confined to only those states?

16      A    We would have liked to have said that

17 the effects traveled outside of those states, and

18 we possibly offered that opinion.  However, it was

19 less -- it's less certain as to whether those

20 effects are, in fact, observed nationwide, and

21 many reviewers to the paper had that objection.

22      Q    Dr. Barber, in your latest report, you
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1 allege there are demographic differences between

2 residents of Florida and Ohio; is that correct?

3      A    Correct.

4      Q    And, Dr. Barber, isn't it true that your

5 demographic critique focuses on residents of

6 Florida, not voters specifically?  Correct?

7      A    So my critique specifically referred to

8 the table in Dr. Krosnick's report that talked

9 about residents.  However, the differences that I

10 pointed out are also true of voters in the

11 additional tables that he provides.

12      Q    What did you look at to determine the

13 demographics of voters in Florida?

14      A    The tables that Dr. Krosnick provided in

15 his report.

16      Q    Did you do anything else?

17      A    No.

18      Q    Dr. Barber, did you consider the

19 historical demographics of Florida and Ohio in

20 coming to your conclusion regarding demographics?

21      A    Only insofar as what Dr. Krosnick

22 considered in his tables.
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1      Q    So you didn't do separate research

2 looking at the historical demographics other than

3 what was in Krosnick's report?

4      A    No.

5      Q    Dr. Barber, in what ways are Florida and

6 Ohio similar in terms of demographics?

7      A    I would need to look specifically at the

8 data.  I don't recall off the top of my head.

9      Q    Will you spend some time reviewing your

10 report?

11      A    Sure.

12      Q    Will that help you to answer the

13 question?

14      A    It would probably be more helpful if I

15 were to see Dr. Krosnick's report because I don't

16 have the tables that he discusses in my

17 particular -- in my report.

18      Q    So, off the top of your head, you can't

19 think of any ways demographically in which Florida

20 and Ohio are similar?

21      A    Not -- no, not specifically, without

22 looking at the data.
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1      Q    In your report, Dr. Barber, you note

2 that in Florida there's a larger portion of the

3 population that identifies as Hispanic, correct?

4      A    Correct.

5      Q    Does this conclusion also go to voters

6 or is it to residents?

7      A    I believe that it is also the case that

8 there are differences among voters.

9      Q    Is that in your report?

10      A    No.  It's in Dr. Krosnick's report.

11      Q    Why isn't it in your report?

12      A    Because I pointed out differences in the

13 resident population of the states.  And the

14 difference between the residents and voters on

15 that particular demographic is, as I recall, not

16 dramatically large.

17      Q    Dr. Barber, in your report you point out

18 that a larger portion of the population lives in

19 metropolitan areas in Florida, correct?

20      A    Correct.

21      Q    Dr. Barber, do you have any reason to

22 believe that Hispanic voters would be less
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1 susceptible to the effects of position bias?

2      A    Less susceptible?

3      Q    Yes.

4      A    No more than I have a belief that they

5 might be more susceptible.  I don't know.

6      Q    Dr. Barber, do you know the size of

7 California's Hispanic population relative to

8 Florida's?

9      A    Not off the top of my head.

10      Q    Is it in your report?

11      A    Sorry, did you say the population or the

12 voters --

13      Q    I'll repeat my question.

14           Do you know the size of California's

15 Hispanic population relative to Florida's?  How do

16 they compare, if you don't know the sizes?

17      A    I don't recall if I have that in my

18 report or not.

19      Q    Did you look at that?

20      A    Yes, in Dr. Krosnick's report.

21      Q    So you didn't do any outside research on

22 that?
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1      A    No.

2      Q    Do you think that it's fair to say that

3 California has a larger Hispanic population than

4 Florida?

5      A    Off the top of my head, I don't know the

6 answer to that question.

7      Q    Did you know that answer when you

8 drafted your report?

9      A    When I looked at -- well, insofar as

10 it's in Dr. Rodden's report, yes.

11      Q    So you didn't do, like, separate

12 research on that question?

13      A    No.

14      Q    Did you do separate research in terms of

15 the demographics of the other states?

16      A    No.  I used the tables that were

17 provided by Dr. Krosnick.

18      Q    Dr. Barber, in your report you refer to

19 how "ethnically diverse" a state is.  What is your

20 definition of "ethnically diverse," as used in the

21 report?

22      A    Oh, I just mean the distribution of
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1 ethnicities in the state, so the proportion of the

2 population that are Latino, the proportion of the

3 population that are African-American, the

4 proportion of the population that are Asian, the

5 proportion of the population that are white.

6      Q    So did you compare, basically, kind of

7 the portion -- so could you describe a little bit

8 more in terms of how you grouped those categories.

9      A    Oh, I used the categorization that was

10 in Dr. Rodden's -- the tables in Dr. Rodden's

11 report.

12      Q    Your ethnically diverse conclusion, does

13 it apply to all Florida residents or just to

14 Florida -- sorry, excuse me.  Does it only apply

15 to voter residents, or does it also apply to

16 Florida voters?

17      A    I believe that it applies to both.

18      Q    What's the basis for your conclusion in

19 terms of Florida voters?

20      A    The tables that are in Dr. Krosnick's

21 report.

22      Q    Did you do any outside research?
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1      A    No.

2      Q    Did you examine ethnic diversity over

3 time in Florida?

4      A    Only the time period that is included in

5 Dr. Krosnick's report.

6      Q    Did you look at the ethnic diversity

7 over time in Ohio and the other comparator states?

8      A    Again, only in the -- over the period of

9 time that is included in Dr. Krosnick's report.

10      Q    Dr. Barber, would you agree that

11 California is just as ethnically diverse as

12 Florida?

13      A    I don't know without looking at the

14 data.

15      Q    Did you look at the data before you

16 drafted your report, latest report?

17      A    The data that were in Dr. Krosnick's

18 report.

19      Q    Dr. Barber, what states are similar to

20 Florida in terms of your definition of ethnic

21 diversity?

22      A    I couldn't provide you that answer off
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1 the top of my head.

2      Q    What would be, kind of, the -- the

3 qualifications that you would think would be

4 ethnically similar to Florida in terms of ethnic

5 diversity?

6      A    So, again, the different ethnicities

7 that I mentioned earlier, so having a similar

8 distribution across those various ethnic

9 identities.

10      Q    So you can't think of a state that's

11 similar to Florida, that's more similar to Florida

12 in terms of ethnic diversity than the comparator

13 states listed in the report?

14      A    Oh, there might be, but I just can't

15 think of them off the top of my head.  I don't

16 know those data without looking at them.

17      Q    Dr. Barber, do you have any reason to

18 believe that voters who live in states with more

19 ethnic diversity would be less susceptible to the

20 effect of position bias?

21      A    It's possible.  It's also possible they

22 could be less influenced, yes, or more influenced,
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1 it's possible.

2      Q    So you don't have a strong position on

3 that?

4      A    No, I don't, no.  Sorry.  I don't.

5      Q    Do you have any reason to believe,

6 Dr. Barber, that voters who live in metropolitan

7 areas would be less susceptible to the effect of

8 position bias?

9      A    No, I don't have a well-formed opinion

10 on that question either.

11      Q    Would you say that California is more of

12 a metropolitan state than Florida?

13      A    I don't know the answer to that without

14 looking at the data.

15      Q    Did you know the answer to that when you

16 drafted your report?

17      A    Yes, that -- looking at

18 Dr. Krosnick's -- looking at the tables in

19 Dr. Krosnick's report.

20      Q    Did you do anything outside of looking

21 at the tables in Dr. Krosnick's report?

22      A    No.
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1      Q    Did you look at which state -- excuse

2 me.

3           Did you look at the historical evolution

4 of Florida's metropolitan characteristics?

5           MR. GORDON:  Objection to form.

6      A    Again, only insofar as the time period

7 that's included in Dr. Krosnick's report.

8      Q    Did you look at the metropolitan

9 demographic over time in the other comparator

10 states cited in Krosnick's report?

11      A    So, again, for the time period that's

12 included in Dr. Krosnick's report.

13      Q    Dr. Barber, what states would be more

14 similar to Florida in terms of the population of

15 metropolitan residents?

16      A    I'm not sure.  I would need to look at

17 the particular data.

18      Q    What qualifications would you look at to

19 determine that?

20      A    The ethnic diversity of the state?  Was

21 that the particular question?

22      Q    So I asked what states would be more
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1 similar to Florida in terms of the population of

2 metropolitan.

3      A    Oh, metropolitan, I'm sorry.  Again, I

4 would need to look at the -- I would need to look

5 at those particular data to make that assessment.

6      Q    What data?

7      A    You could -- you could answer that

8 question using the data in Dr. Krosnick's report.

9 You could answer that question using the data.

10      Q    But what was the data in his report?

11      A    Oh, the data in his report?

12      Q    Uh-hmm.

13      A    The current population survey.

14      Q    What did that measure?

15      A    It's a recurring survey of the American

16 population.

17      Q    But kind of -- I'm wondering what the

18 definition -- about what makes something

19 metropolitan and what makes something not

20 metropolitan.  I'm just trying to understand.

21      A    Oh.  So I believe that that refers to a

22 variety of factors that more or less define kind
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1 of urban -- the urban environment versus a more

2 rural environment.

3      Q    Dr. Barber, do you have any reason to

4 believe that an older voter would be less

5 susceptible to the effects of position bias?

6      A    I don't know the answer to that.

7      Q    What about being more susceptible to the

8 effects of position bias?

9      A    Again, I don't know.

10      Q    You don't take a position on that?

11      A    Not without having data to analyze it.

12      Q    Dr. Barber, what states have a similar

13 age demographic to Florida?

14      A    I'm not sure without looking at --

15 without looking at data, I don't know the answer

16 to that.

17      Q    Did you know the answer to that when you

18 drafted your report?

19      A    Again, it would have been included in

20 the tables in Dr. Krosnick's report.

21      Q    So you didn't do anything, any other

22 research outside of looking at the tables?
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1           MR. GORDON:  Objection to form.

2      A    No.

3      Q    Did you look at the historic age

4 demographic of Florida in coming to your

5 conclusion?

6      A    Again, insofar as the time period that

7 is included in Dr. Krosnick's report.

8      Q    Dr. Barber, on page 12 of your report,

9 you refer to the phrase "significantly older."

10 What do you mean by that?

11      A    I meant that the average age in Florida

12 is older than the average age in California.

13      Q    How do you define significantly?

14      A    Oh, so in this case I'm not making a

15 reference to statistical significance.  I'm making

16 a reference to the magnitude of the differences.

17      Q    What do you believe that makes

18 something -- qualifies something to be significant

19 in that context?

20      A    So I don't know that there's a

21 particular number at which something becomes, you

22 know, significant or not in this case other than
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1 to say there is a what I -- in my opinion, a

2 meaningful difference in the average age of the

3 two states.

4      Q    Dr. Barber, do you have any reason to

5 believe that a higher income voter is less

6 susceptible to the effects of position bias?

7      A    I don't have an opinion on that.

8      Q    What about more susceptible?

9      A    I also don't have an opinion on that.

10      Q    What states have a similar income

11 demographic as Florida?

12      A    I don't know off the top of my head

13 without looking at data on that.

14      Q    Did you know when you drafted your

15 report?

16      A    Insofar as I, again, looked at the data

17 provided by Dr. Krosnick in his report.

18      Q    You didn't do any additional research?

19      A    No.

20      Q    Dr. Barber, did you look at the

21 historical income demographics in Florida in

22 drafting your report?
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1      A    Again, at the time period covered by the

2 data included in Dr. Krosnick's report.

3      Q    Dr. Barber, did you look at the

4 historical income demographics of the comparator

5 states that were used by Dr. Krosnick?

6      A    Oh, and, again, insofar as the time

7 period included in Dr. Krosnick's report.

8      Q    Dr. Barber, on page 12 of your latest

9 report, you cite to Cramer, 2016; Enos, 2017;

10 Fraga, 2016, Barreto, Segura, and Woods in 2004;

11 Sanchez from 2006; and Hersh and Nall from 2016.

12 Is that correct?

13      A    That is correct.

14      Q    Do any of these studies examine position

15 bias?

16      A    No.  These studies look at a variety of

17 political factors and how they differ based on the

18 demographics that are discussed earlier in the

19 page.

20      Q    Dr. Barber, do you have a state in mind

21 that is similar to Florida in terms of

22 demographics?
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1      A    No, I don't have a state in mind.

2      Q    Do you have a state in mind that's

3 exactly the same as Florida in terms of

4 demographics?

5      A    No, I don't think there is one.

6      Q    Do you take the position that there are

7 no states that are similar enough to Florida for

8 the sake of comparison with respect to position

9 bias?

10      A    That there are -- I'm sorry, can you say

11 that again?

12      Q    Sure.

13           Do you take the position that there are

14 no states that are similar enough to Florida that

15 could be used to compare in regard to position

16 bias?

17           MR. GORDON:  Objection.  Form.

18      A    I think that every state differs from

19 every other state such that it's difficult to

20 extrapolate beyond that particular state without

21 adding appropriate caveats.

22      Q    Dr. Barber, Donald Trump won the
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1 election in Ohio in 2016, right?

2      A    Correct.

3      Q    He also won the election -- the

4 Presidential election in Florida in 2016, right?

5      A    Correct.

6      Q    Do you know what percentage of the vote

7 Trump won by in Florida?

8      A    Not exactly.  I know it was very close.

9      Q    Did you know when you wrote the report?

10      A    I did because I reported the margin, the

11 difference between Donald Trump's vote share and

12 Hillary Clinton's vote share, which was

13 1.5 percentage points in Florida -- or less than

14 1.5 percentage points in Florida.

15      Q    Does 49 percent of the vote for Trump

16 sound right for Florida in the Presidential

17 election in 2016?

18      A    I'm sure it wasn't exactly 49, but it

19 was probably something close to that.

20      Q    Do you know the percentage of the vote

21 Trump won in Ohio?

22      A    So he won more than in Florida, and the
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1 margin was much larger -- yes, the margin in Ohio

2 was much larger, so the difference between Trump's

3 vote share and Clinton's vote share in Ohio was

4 around 8 percentage points.

5      Q    So I didn't ask about vote share.  I

6 asked about percentage of the vote Trump won by in

7 Ohio.

8      A    Oh, sorry.  He won by -- I don't know

9 the specific amount that he won by.

10      Q    Did you know that when you wrote your

11 report?

12      A    I did because I used that number to

13 calculate the margin, which is simply his vote

14 share minus Hillary Clinton's vote share.

15      Q    Does around 52 percent of the vote sound

16 right for Ohio in terms of Trump's win?

17      A    Yes, near 52 percent.  Sounds correct.

18      Q    Dr. Barber, what is your definition of

19 dramatically different as used in your report?

20      A    In what context?

21      Q    On page 12.

22      A    In the context of the Presidential
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1 election?

2      Q    Yes.

3      A    So, again, I think that this -- the

4 comparison of Florida and Ohio, in my opinion,

5 qualifies as being dramatically different because

6 the difference between Trump's vote share and

7 Clinton's vote share was much larger, several

8 times larger in Ohio than it was in Florida.  So

9 Florida was decided by less than 2 points between

10 the two major candidates and was treated very much

11 as a swing state, whereas Ohio was decided by an

12 8-point margin, which is very different in terms

13 of Presidential election outcomes.

14      Q    So in terms of percentage of the vote in

15 Ohio and Florida, would you describe them as

16 dramatically different in terms of the percentage

17 of the vote that Trump won?

18      A    The percentage of the vote based on the

19 numbers --

20      Q    That I said.

21      A    -- that you said was 3 percentage

22 points, which I do think is a pretty big
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1 difference in Presidential election outcomes.

2      Q    Dr. Barber, you state that table 8 of

3 Dr. Krosnick's January report shows that "on

4 average, the estimated effect of ballot ordering

5 in Ohio is between .68 and 1 percentage point"; is

6 that correct?  On page 14, if you need to look at

7 it.

8      A    So -- let's see.

9           So the median is .68 and the average is

10 1 point, 1 percentage point.

11      Q    Where did you get those numbers from?

12      A    From table 8 of Dr. Krosnick's report.

13      Q    Did you do any outside research?

14      A    No.

15      Q    Are you familiar with election results

16 in Florida elections over the past decade?

17      A    Generally but not specifically.

18      Q    Have you studied the election results in

19 Florida over the past decade?

20      A    Not in any -- not for any specific

21 project or reason.

22      Q    Have you studied the Presidential
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1 election results in Florida over the past decade?

2      A    I used data from Presidential election

3 results in a variety of my research, which would

4 include Florida.

5      Q    But not Florida specifically?  Not only

6 Florida?

7      A    Not only Florida, no.  The country as a

8 whole.

9      Q    Are you aware if there have been any

10 elections in Florida in which a candidate won by

11 less than 1 percent of the vote in Florida?

12      A    Not specifically, but I'm sure that's

13 the case.

14      Q    What about for less than .68 of the

15 percentage point of the vote?

16      A    Again, not specifically, but I am sure

17 that that is the case.

18      Q    Did you examine ... Dr. Barber, have you

19 ever come across peer-reviewed studies that used

20 county as a unit of analysis?

21      A    Yes.

22      Q    Where have you seen those studies?  Have
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1 they been published in peer-reviewed journals?

2      A    Yes.

3      Q    Have you ever used county as a unit of

4 analysis in one of your own works, even if it's

5 not published?

6      A    Not that I can recall.

7      Q    Is it possible that you did?

8      A    It's possible that I have analyzed data

9 at the county level.  It's certainly the case that

10 I've analyzed data at the county level.

11      Q    Have you ever cited a study that uses

12 county as a unit of analysis?

13      A    Possibly.

14      Q    Is it generally accepted in political

15 science for studies to use county as a unit of

16 analysis?

17      A    That depends on the research question.

18      Q    Is it sometimes acceptable to use county

19 as a unit?

20      A    Certainly.  If the question warrants it,

21 then, yes, it's perfectly appropriate.

22      Q    Dr. Barber, do you believe that counties
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1 or whatever the unit of analysis is relevant for

2 the study should always be weighted by population?

3      A    Not always.  Again, it depends on the

4 particular question that's being addressed.

5      Q    Have you ever discussed the use of

6 weighted or unweighted units in any of your

7 papers?

8      A    Probably.

9      Q    Have you ever cited to a study that uses

10 unweighted units?

11      A    Yes.

12      Q    You said you have also used unweighted

13 units before in your academic career?

14      A    Yes, probably.

15      Q    Have you ever come across peer-reviewed

16 studies that use unweighted counties as a unit of

17 analysis?

18      A    Probably, yes, that's part of the case.

19      Q    Is it at least sometimes acceptable in

20 political science for studies to use an unweighted

21 unit of analysis?

22      A    Again, depending on the particular
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1 research question that's being asked.

2      Q    In what circumstances?

3      A    If you're interested in -- if the

4 question you're asking has to do with counties as

5 the -- as the treated unit or counties as the

6 geography by which a particular policy decision is

7 being made or something like that, then I

8 suppose -- then it would be an appropriate -- an

9 appropriate decision.

10      Q    Dr. Barber, how would you define

11 clustering?

12      A    In the context of standard errors?

13      Q    Yes.

14      A    Okay.  So clustering is used to address

15 a problem that is present in most quantitative

16 analysis and is present in nearly all quantitative

17 analysis of observational data.  So, when a person

18 conducts a regression analysis, one of the basic

19 assumptions of that analysis is that the unit --

20 the units of analysis, the observations are

21 independent -- are determined independently of one

22 another.
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1           So, what that means is that -- so, for

2 example, if we were going to administer, like, a

3 drug trial, independent observations would mean

4 the probability that you are assigned to the

5 treatment group -- the group that receives the

6 drug versus the group that's going to receive the

7 placebo.  The probability that you are assigned

8 the treatment group is independent of the

9 probability that the person sitting next to you is

10 assigned the treatment.

11           That is often not the case in

12 observational data.  It's often the case that

13 groups of people are -- the groups of people are

14 more or less likely to be assigned or receive the

15 treatment based on a variety of different factors.

16 When that occurs, that is -- that violates the

17 underlying assumption of that regression model and

18 leads to biased results, biased -- yes, biased

19 results.

20           So, one way to account for that is to

21 allow for correlation in the standard errors --

22 and the standard errors are just a measure of our
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1 uncertainty about a particular estimate.  So one

2 corrective measure that a person takes when this

3 assumption is violated in their regression

4 analysis is to allow for correlation to exist

5 across units in the -- in the data.  So if the

6 units are grouped together in some sort of

7 meaningful cluster, then the appropriate

8 adjustment is to use what are called clustered

9 standard errors, which allow for correlation

10 across units within each cluster of the data.

11      Q    So is clustering more important when

12 statistical sampling is used versus a population?

13      A    So it's important in both cases when the

14 assignment of treatment is not independent for

15 each observation.

16      Q    Is there an authoritative source on how

17 political scientists should cluster?

18      A    I mean, it's included -- a discussion of

19 clustered standard errors is included in nearly

20 every textbook of statistical analysis, certainly

21 at the graduate level.  Every -- every student who

22 is trained in quantitative analysis of social
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1 science data would be taught about clustered

2 standard errors, and many undergraduate textbooks

3 would also address the question.

4      Q    Don't political scientists take

5 differing approaches in terms of the best way to

6 cluster?

7      A    There are different -- you can -- based

8 on how the -- so based on how the treatment is

9 assigned, that is what would inform the way in

10 which you cluster your standard errors.

11           So, for example, this is often used in

12 the study of education because often treatments

13 are administered to entire classrooms, and so, in

14 that case, the clusters would be the various

15 classrooms.  But sometimes maybe the treatment is

16 administered to the entire school, and so, in that

17 case, the clusters would be the various schools

18 that are receiving the treatment.

19           So, at what level or what group you

20 choose to cluster your standard errors is going to

21 be informed by the way in which the treatment is

22 administered.
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1      Q    So you agree that there are multiple

2 different approaches to clustering that people

3 take?

4      A    Yes, they're informed -- those

5 approaches are informed by the particular design

6 of the research study that they're -- that they're

7 undertaking.

8      Q    Do you agree that mistakes in clustering

9 can lead to false negatives?

10      A    I'm not sure what you mean by "mistakes

11 in clustering."

12      Q    If you cluster it in a way that

13 political scientists don't accept.

14           MR. GORDON:  Objection to form.

15      Q    Or if you make --

16      A    I mean, as with any method, if you don't

17 use it correctly, you're going to get bad results.

18      Q    How many clusters did you use when you

19 clustered by governor cycle?

20      A    So I -- if I recall correctly, there are

21 11 different governor cycles in the data set.

22 There are 11 different four-year governor cycles
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1 in the data set provided by Dr. Krosnick.

2      Q    So 11 clusters?

3      A    Right, so there would be 11 clusters.

4      Q    Can you define "invalid standard

5 errors"?

6      A    Is that in reference to something I

7 wrote in my report?

8      Q    I believe so, but I don't have it in

9 front of me.

10           How would you define it?

11      A    Well, so, if you don't account for the

12 correlation that exists between observations, then

13 whatever standard errors you're -- the regression

14 is producing are not -- are incorrectly making the

15 assumption that the individual units of

16 observation are uncorrelated, are independent of

17 one another.

18      Q    Do you agree that a cluster adjustment

19 may produce invalid standard errors in settings

20 with a small number of clusters, that that could

21 happen?

22      A    A lot would hinge on the definition of
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1 small.

2      Q    What about five clusters?

3      A    It would -- I mean, it would depend on

4 the particular research question.

5      Q    But, in general, is it possible that a

6 cluster adjustment could produce invalid standard

7 errors in a setting where there was, you know, too

8 small of a number of clusters, in general?  Is

9 that a possibility?

10      A    I suppose it's a possibility.  I don't

11 think it's the case in this particular instance.

12      Q    Are you familiar with the Cameron, et

13 al., study from 2008 cited in Professor Krosnick's

14 report?

15      A    Can you tell me all of the authors in

16 that study, because I think I am, but I'm not

17 totally certain.

18           MR. GORDON:  Can we go off the record

19 for a quick second.

20             (Discussion off the record.)

21 BY MS. ANDERSON:

22      Q    So do you know of any conclusions
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1 regarding clustering of Cameron?

2      A    Is the Cameron article -- is one of the

3 authors on that paper Imbens?  Is that also -- I

4 just want to make sure we're talking about the

5 same article.

6      Q    Assuming that it is, can you answer?

7      A    Sure.  So that article talks about -- I

8 think the title of the article is "When Should You

9 Cluster Standard Errors?"  And that article

10 basically says, well, there are two different

11 scenarios under which a person would want to use

12 clustered standard errors.  So they say, well, the

13 first is under a design framework where the design

14 of the experiment is -- the experiment has been

15 designed to sample clusters of data from the

16 population.  And then they say the other -- the

17 other reason for including clustered standard

18 errors is when the -- there's correlation that

19 exists across units.

20           And so the first instance wouldn't apply

21 in this particular case, but the second instance

22 would in which there's correlation across
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1 observations in the data.

2           MS. ANDERSON:  Should we break for

3 lunch?

4           THE WITNESS:  That would be great.

5           MS. ANDERSON:  Off the record.

6              (A lunch recess was taken.)

7           MS. ANDERSON:  Back on the record.

8           So I just want to state for the record

9 that for the first hour, the witness was looking

10 at text in real time, or at least for a portion of

11 it, just due to technology, I just want to state

12 that for the record.

13           MR. GORDON:  I would also like to state

14 for the record that as soon as the issue was

15 identified by Ms. Anderson, it was immediately

16 corrected, and if she would like to ask if the

17 witness was influenced at all by that technology,

18 she's welcome to do so.

19           MS. ANDERSON:  I just wanted to state

20 for the record that that occurred.

21 BY MS. ANDERSON:

22      Q    Dr. Barber, did you speak with counsel
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1 substantively about your testimony today during

2 the lunch break?

3      A    No.

4      Q    Dr. Barber, you had said earlier that

5 you wanted to add to an answer, and I said you

6 could do it later.  Do you want to do that now?

7      A    Sure.

8           So I believe that the question was about

9 the last paragraph of the paper on the status quo

10 bias and ballot wording.  I was asked what

11 differences might exist between voting for

12 candidates versus voting for ballot initiatives.

13           I mentioned a number of differences, but

14 I wanted to add one additional one that I think is

15 important, which is that ballot initiatives are

16 inherently more complex questions because there's

17 all of the language that is in the initiative

18 presented on the ballot.  So rather than simply

19 seeing the names of a few candidates and, in some

20 cases, their partisan affiliation listed next to

21 them, when voting on ballot initiatives, voters

22 are sometimes seeing paragraphs of text that they
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1 are reading as they're making a decision whether

2 to vote for or against that initiative.

3           In addition, ballot initiatives are

4 inherently binary.  There's only two options,

5 yes/no, whereas when voting for candidates there

6 could be more than two candidates on the ballot.

7 So that was all that I wanted to bring up.

8      Q    Kind of going back to your previous

9 testimony, Dr. Barber, you talked about roll-off,

10 and you talked about how the order of the races

11 matters in terms of roll-off.  So, Dr. Barber, is

12 it more likely that roll-off occurs, meaning that

13 voters don't fill out the ballot for the races at

14 the bottom of the ballot?

15      A    Yes.

16      Q    Now we're going to switch gears.

17           Dr. Barber, do you recall whether you

18 have ever cited Dr. Rodden's work in your

19 published papers?

20      A    I don't recall, but it's likely that I

21 have.

22           MS. ANDERSON:  I would like the record
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1 to reflect I'm handing the court reporter

2 Exhibit 4.

3           (Exhibit 4 was marked for identification

4 and attached to the deposition transcript.)

5 BY MS. ANDERSON:

6      Q    Dr. Barber, does this look familiar?

7      A    It does.

8      Q    What is Exhibit 4?

9      A    It is a publication by myself and Jeremy

10 Pope in the "American Political Science Review,"

11 titled, "Does Party Trump Ideology?  Disentangling

12 Party and Ideology in America."

13      Q    Could I -- on page 1, do you reference

14 Dr. Rodden's work, any of Dr. Rodden's works?

15      A    Yes.

16           MS. ANDERSON:  I am handing the court

17 reporter what will be marked as Exhibit 5.

18           (Exhibit 5 was marked for identification

19 and attached to the deposition transcript.)

20 BY MS. ANDERSON:

21      Q    Dr. Barber, does Exhibit 5 look

22 familiar?
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1      A    It does.

2      Q    What is it?

3      A    It is a publication by myself and Jeremy

4 Pope in the journal "The Forum," titled, "Who is

5 Ideological?  Measuring Ideological Consistency in

6 the American Public."

7      Q    Let me ask you to turn to page 98.

8      A    Okay.

9      Q    At the bottom, the last sentence, do you

10 cite to one of Professor Rodden's works on this

11 page?

12      A    I do, yes.

13      Q    Will you please turn to page 107.

14      A    Okay.

15      Q    Do you cite to one of Professor Rodden's

16 work on this page?  It's at the bottom of the

17 first full paragraph.

18      A    I do, to the same paper.

19      Q    Will you please turn to page 109.

20      A    Okay.

21      Q    Will you please look at footnote 9.

22 Does that also cite to Professor Rodden?
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1           MR. GORDON:  Objection.  Form.

2      A    It does, to the same paper.

3      Q    Is there any -- okay.

4           Will you please turn to page 119.

5           Do you cite Professor Rodden's work

6 anywhere on that page?

7           MR. GORDON:  Objection to form.

8      A    Yes, to the same paper.

9           MS. ANDERSON:  I'm handing the court

10 reporter what should be marked as Exhibit 6.

11           (Exhibit 6 was marked for identification

12 and attached to the deposition transcript.)

13 BY MS. ANDERSON:

14      Q    Dr. Barber, does Exhibit 6 look

15 familiar?

16      A    It does.

17      Q    May I ask you to turn to page 22.

18           Professor Rodden, do you cite to

19 Dr. Rodden's work anywhere on this page?

20           MR. GORDON:  Objection to form.

21      A    I do, in footnote 13.  I would note that

22 this is not a published paper and is really the
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1 antecedent paper of the paper marked Exhibit 5.

2 So there -- there's a large amount of overlap

3 between these two papers.

4      Q    Dr. Barber, would you describe

5 Dr. Rodden's work as well respected in the

6 political science community?

7      A    Yes.

8      Q    Dr. Barber, in all of your published

9 papers, do you account for candidate quality?

10      A    If possible, yes.

11      Q    But do you in all of them?

12      A    In some cases, no.

13      Q    In the vast majority of your published

14 papers, you don't examine candidate quality as a

15 control variable, right?

16      A    I would say that is not correct, and in

17 cases when I am studying legislative behavior, I

18 make an attempt to account for candidate quality,

19 but there are a variety of the ways in which

20 people do this given the difficulty in accounting

21 for candidate quality.

22      Q    Do you know of other peer-reviewed
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1 political science papers that do not examine

2 candidate quality?

3      A    Off the top of my head, I couldn't list

4 them, but I'm sure there are some.

5      Q    Do the majority of peer-reviewed

6 political science papers you've read examine

7 candidate quality?

8           MR. GORDON:  Objection.  Form.

9      A    Well, only those that are studying the

10 behavior of candidates or legislators would want

11 to do that.  So there's lots of research in

12 American politics that studies other questions

13 where it wouldn't be appropriate, nor would you

14 want to.  I would say, of those that study

15 legislative politics, there are certainly some

16 that don't.  There are some that do that -- and

17 there are some that make varying attempts at

18 accounting for this variable in a variety of

19 different ways.

20      Q    Dr. Barber, do you have any reason to

21 believe that candidate quality is higher for

22 down-ballot candidates than top-ballot candidates?
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1      A    That the quality is higher?

2      Q    Yes.

3           MR. GORDON:  Objection.  Form.

4      A    I think the opposite is possibly the

5 case.

6      Q    Dr. Barber, do you have any reason to

7 believe that the candidate quality for down-ballot

8 candidates has increased over time?

9      A    That's certainly possible.

10      Q    Did you study the historical evolution

11 of candidates in Florida, candidate quality?

12      A    No.

13      Q    Did you examine candidate quality of

14 candidates in Florida in drafting your reports?

15      A    I did not because it was not provided to

16 me in the data that came from Dr. Krosnick and

17 Dr. Rodden.

18      Q    Do you have any reason to believe that

19 there are systematic differences between the

20 Democratic Party and the Republican Party with

21 respect to the quality of their top-ballot

22 candidates?
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1      A    The top-ballot candidates?

2      Q    Uh-hmm.

3      A    That's certainly a possibility.

4      Q    Do you have any reason to believe,

5 though?

6           MR. GORDON:  Objection to form.

7      A    It would depend on a variety of factors,

8 such as party-building efforts by the two parties

9 in the state, the type of recruitment that those

10 parties engage in at the lower level, which then

11 provides them with a pipeline of candidates to run

12 at a higher level -- for higher level races, and

13 that certainly could be different between the two

14 parties, the two major parties in Florida.

15      Q    Do you have any tangible support for

16 that proposition?

17           MR. GORDON:  Objection to form.

18      A    I have not included any data on that in

19 these reports, no.

20      Q    Do you have any reason to believe that

21 there are systematic differences between the

22 Democratic Party and the Republican Party with
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1 respect to the quality of down-ballot candidates?

2      A    Again, for the same reasons, it's very

3 possible that that could be the case, that there's

4 differences in how the parties recruit candidates

5 for those races, differences in how the parties

6 approach lower level races, differences in how

7 they allocate their resources towards lower level

8 versus higher level offices.

9      Q    Do you have any data supporting that

10 proposition?

11      A    Not in these reports, no.

12      Q    Dr. Barber, do you always measure the

13 quality of the challenger candidate in your

14 academic studies?

15      A    If possible.

16      Q    But do you always?

17           MR. GORDON:  Objection.  Form.

18      A    No, because that's not always possible.

19      Q    Why is that not always possible?

20      A    It's a difficult -- let me say it's a

21 very important variable because the quality of a

22 candidate could make a big difference in how well
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1 they perform in the election, and studies that

2 have been able to account for that have shown that

3 that is the case.  However, in some cases it's a

4 difficult variable to account for because it's

5 hard to collect that data.

6           So when we talk about candidate quality,

7 we often talk about whether the candidate has

8 served in prior elected office, whether they've

9 held -- the type of professional experience that

10 they have, their educational background, the

11 amount of fund-raising that they have done.  Those

12 are just some of the proxies that people have used

13 as variables to account for candidate quality.

14 Some of those variables are not easy to collect,

15 especially for down-ballot races.

16      Q    So, Dr. Barber, could I have you turn to

17 page 4 of your report.  I believe that's Exhibit

18 1.

19      A    Yes.

20           Okay.

21      Q    Could you read the first sentence of the

22 last paragraph.
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1      A    "One factor that deserves additional

2 attention is the effect that candidate quality may

3 have on the quality of a potential challenger."

4      Q    Why do you feel that deserves additional

5 attention?

6      A    Well, because higher quality incumbents

7 are often able to dissuade challengers from

8 running against them.  So legislators will spend a

9 lot of time emphasizing the amount of money that

10 they've raised or their popularity if polling data

11 exists.  They will try to make it appear as though

12 running against them is a fool's errand, and what

13 that does is have the -- has the effect of

14 dissuading better candidates from running against

15 them, which means that they're going to have an

16 easier time winning when they're running against a

17 weaker challenger.

18      Q    Do you stand by the conclusions of your

19 study, "Gender Inequalities in Campaign Finance"?

20      A    I do.

21           MS. ANDERSON:  I'm handing the court

22 reporter what will be, I believe, Barber Exhibit
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1 7.

2           (Exhibit 7 was marked for identification

3 and attached to the deposition transcript.)

4 BY MS. ANDERSON:

5      Q    Will you please turn to page 229.

6           Is this an accurate copy of "Gender

7 Inequalities"?

8      A    It looks like it.

9      Q    Could you read the second to the last

10 sentence in the first full paragraph, starting

11 with "So."

12      A    Oh, okay.  "So, although we cannot

13 measure the quality of the challenger, we do have

14 some reason to believe this assumption holds."

15      Q    Have your views changed since 2016?

16      A    My views on what?

17      Q    Candidate quality.

18      A    No.  The reason that we feel -- the

19 reason that we feel confident in the results of

20 this paper despite not studying -- or not being

21 able to include a variable measuring challenger

22 quality is the particular design of this study is
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1 specifically used to address these important

2 omitted variables.

3           So, in this paper we don't say that

4 that's not an important variable to measure.  And

5 what we do say is that because we can't measure

6 this, we need to account for it in a particular

7 way, and what we do in this paper is we use a

8 method that's called a regression discontinuity

9 design, which is a specific -- a specific type of

10 analysis that is designed to account for omitted

11 variables that wouldn't be or couldn't be included

12 in a traditional regression analysis.

13      Q    Dr. Barber, in all of your published

14 papers, do you examine campaign finance?

15      A    No, not in all of them.

16      Q    In the vast majority of your published

17 papers, do you examine campaign finance?

18      A    In many of them.  Many of them are

19 specifically about that topic.

20      Q    Do you know of other peer-reviewed

21 political science papers that do not examine

22 campaign finance?
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1      A    So I think what you mean by "campaign

2 finance" is a measure of campaign fund-raising by

3 the candidate --

4      Q    Yes.

5      A    -- not particularly a paper about

6 campaign finance.

7      Q    Yes, yes.

8      A    So there are certainly papers that do

9 not account for campaign finance as there were or

10 are papers that don't account for challenger

11 quality.  But one would hope that those papers

12 address those omissions by using some sort of

13 particular design or approach that can account for

14 those omitted variables as good -- as well as

15 possible.

16      Q    Dr. Barber, would you agree that

17 scholarly findings in this area are far from

18 settled as to whether or not increased spending

19 garners more votes?

20      A    Yes, I think the literature on campaign

21 spending is mixed on that question.

22      Q    Have you reviewed research that
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1 basically finds that there's a little

2 relationship -- that there's little relationship

3 between spending and vote totals?

4      A    I'm familiar with work that suggests

5 that.  I cannot recall exactly if I've reviewed

6 papers, like, in the peer-review process that make

7 those claims.

8      Q    Have you ever cited to papers making

9 those claims?

10      A    Yes.

11      Q    Do you have any reason to doubt the

12 conclusions of those papers?

13      A    Yes.

14      Q    What is your reasoning in terms of

15 doubting the Jacobson 1990 study?

16      A    Well, I'm not going to say specifically

17 about that particular study because I'm not -- I

18 couldn't, like, off the top of my head tell you

19 exactly what they do.  But, more generally, in the

20 study of whether campaign finance -- campaign

21 spending influences vote totals, the difficulty is

22 in being able to separate campaign spending from
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1 these other variables that we think also matter in

2 terms of vote shares.  So there are -- there are

3 big omitted variables like candidates that raise

4 more money might also be more skilled at all sorts

5 of other campaign-related activities.  And if you

6 don't account for those other factors, then you're

7 going to incorrectly attribute those factors to

8 fund-raising.

9           And so the difficulty in studying this

10 question is that scholars have for a very long

11 time now struggled to find examples where campaign

12 spending is varying independently of these other

13 factors that also affect a candidate's vote share.

14 So scholars have made various attempts.  Other

15 scholars have responded and pointed out where

16 those studies have fallen short, and that's why

17 there's been such a debate within the literature

18 on this particular question.  It's because it is a

19 really difficult question to answer.

20      Q    Would you agree that candidates often

21 use their campaign money to support other

22 like-minded candidates?
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1      A    To support other like-minded candidates?

2 I do think there is some literature that suggests

3 that candidates spend money helping other

4 candidates.

5      Q    Dr. Barber, do you have any reason to

6 believe that the ability of down-ballot candidates

7 to fund-raise is greater than top-ballot

8 candidates?

9      A    It's possible, but it seems unlikely.

10      Q    Dr. Barber, do you have any reason to

11 believe that there are systematic differences

12 between the Democratic Party and the Republican

13 Party with respect to the campaign finance

14 advantage in terms of the top-ballot candidates?

15      A    Yes.

16           MR. GORDON:  Objection to form.

17      Q    What is the data supporting that

18 conclusion?

19      A    There are studies that look at the

20 differences in how the parties fund-raise,

21 differences in opinions of donors from the

22 different parties, differences in the preferences

Case 4:18-cv-00262-MW-CAS   Document 112-2   Filed 04/08/19   Page 132 of 169



3/20/2019 Nancy Carola Jacobson, et al., v. Laurel M. Lee, et al. Michael J. Barber, Ph.D.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2019 202-232-0646

Page 132

1 of donors about who they contribute to and how

2 they contribute their money, differences in

3 opinion across parties regarding fund-raising from

4 political action committees.  Those are some of

5 the differences that come to mind.

6      Q    Dr. Barber, do you have any reason to

7 believe that there are differences between the

8 Democratic Party and the Republican Party with

9 respect to the media coverage their top-ballot

10 candidates receive?

11      A    That's also certainly possible.

12      Q    Do you have data supporting that?

13      A    I can't off the top of my head point to

14 a particular study, although there are a lot of

15 studies that look at media and politics, how the

16 media cover the candidates from the different

17 parties.  I think the candidates from the

18 different -- the different parties suggest that

19 the media treat them differently.

20      Q    Dr. Barber, do you have any reason to

21 believe that down-ballot candidates receive

22 greater media coverage than top-ballot candidates?

Case 4:18-cv-00262-MW-CAS   Document 112-2   Filed 04/08/19   Page 133 of 169



3/20/2019 Nancy Carola Jacobson, et al., v. Laurel M. Lee, et al. Michael J. Barber, Ph.D.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2019 202-232-0646

Page 133

1      A    It's possible, but I think it's probably

2 the opposite.

3      Q    Did you examine the historical evolution

4 of media coverage in drafting your report?

5      A    No.

6      Q    Dr. Barber, do you always use

7 uncontested races in your studies involving

8 elections?

9      A    It's my opinion that, if possible, all

10 races should be included that are available,

11 including uncontested races, again, if possible.

12      Q    Has that always been your practice, to

13 include uncontested races in your studies?

14           MR. GORDON:  Objection to form.

15      A    I can't say with certainty as to all of

16 the different analyses I've conducted.

17      Q    In your study, "Gender Inequalities in

18 Campaign Finance," do you recall if you included

19 uncontested studies?

20      A    I do not recall.

21      Q    Could you please turn to page 230.

22           Could you please read the first two top
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1 sentences.

2      A    Yes.  "Many state legislative races

3 feature incumbents who run uncontested, and among

4 those who are contested, the majority contain

5 races with no female candidate.  For" -- the first

6 two sentences?

7      Q    Uh-hmm.

8      A    "For our RD," regression discontinuity,

9 "analysis, we include all cases in which men and

10 women ran against each other in competitive state

11 legislative races between 1990 and 2010 (excluding

12 redistricting years)."

13      Q    Does this passage suggest that you did

14 not include uncontested races in your study for

15 gender?

16      A    So, in this particular case, we did not

17 include uncontested races because the analysis

18 required a male candidate running against a female

19 candidate.  Because we were interested in looking

20 at the outcome of these elections in which men and

21 women were running against one another,

22 uncontested races would not fit into that
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1 definition because there is no other candidate

2 there.

3           So, as I said earlier, I would suggest

4 including them unless there is some compelling

5 reason to not include them, and so, in this case,

6 when you're interested in studying what happens

7 when men and women run against one another, it

8 would make sense that you would then have to

9 exclude uncontested races.

10      Q    Dr. Barber, are you familiar with how

11 Florida deals with uncontested races?

12      A    It's my understanding that they don't

13 appear on the ballot.

14      Q    Professor Barber, in your report you

15 discuss the 2008 election involving Nikki Fried,

16 correct?

17      A    The 2018?

18      Q    Sorry, 2018.

19      A    Yes.

20      Q    Would you agree that that race was an

21 outlier as compared to other elections in 2018?

22      A    That's hard for me to say.  I'm not sure
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1 in what regard you mean an outlier.  I suppose

2 it's a unique race in that it was the only

3 statewide race won by a Democratic candidate, but

4 in terms of vote shares, the percentage of the

5 vote that she won, it's probably not an outlier in

6 that way.  It's simply across the threshold of

7 50 percent.

8      Q    Dr. Barber, have you cited to the

9 scholarship of Dr. Herrnson in your academic work?

10      A    Probably, but I'm not certain.

11           MS. ANDERSON:  Handing to the court

12 reporter Exhibit 8.

13           (Exhibit 8 was marked for identification

14 and attached to the deposition transcript.)

15 BY MS. ANDERSON:

16      Q    Dr. Barber, would you please turn to

17 page 227.

18      A    Okay.

19      Q    Is this an -- first of all, is this an

20 accurate copy of "Representing the Preferences of

21 Donors," one of your works?

22      A    Yes.
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1      Q    Professor Barber, do you cite to

2 Professor Herrnson on page 227?

3      A    I do, yes, to a 2001 paper with Peter

4 Francia.

5      Q    And, Dr. Barber, going back to your

6 latest report, do you describe Dr. Herrnson's

7 study as an excellent study?

8      A    I think it's well executed for a variety

9 of reasons to answer a particular question,

10 although I don't think the study is designed to

11 address the question of ballot order effects.

12      Q    Are field studies generally a reliable

13 research method?

14      A    Yes.  Field studies are widely used in

15 political science.

16      Q    Are laboratory studies generally a

17 reliable research method?

18      A    If conducted well, yes.

19      Q    Did you conduct a controlled survey

20 experiment in your article, "Status Quo Bias and

21 Loss Aversion in Ballot Wording"?

22      A    Oh, sorry, the article about ballot
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1 ordering?  Sorry, I'm getting my articles mixed

2 up.  The article about -- which article?

3      Q    Status quo bias.

4      A    Oh.  So that was a survey -- yes, that

5 was a survey experiment, which is different from a

6 lab experiment and is different from a field

7 experiment.

8      Q    How so?

9      A    So field experiments take place out in

10 the real world.  Typically, they involve people

11 making real decisions that affect their real

12 lives.  And so they have the most -- they have the

13 highest level of external validity, meaning they

14 apply -- they have the best application to

15 answering the question of what would happen if we

16 did this thing in the real world because they are

17 actually out there studying people making the real

18 decisions in their real lives.

19           A laboratory experiment would involve

20 people coming into a controlled space, usually on

21 a campus, where the researchers have the ability

22 to control, more or less, on every aspect of the
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1 space.  So, if they're using computers, the type

2 of computers they're using, the location of those

3 computers, the temperature of the room if you

4 really thought that was an important thing to

5 study.

6           A survey experiment is not conducted

7 necessarily in a controlled laboratory but could

8 take place with people taking the survey on their

9 home computer or perhaps on a tablet or a

10 smartphone, somewhere in their day-to-day lives.

11           And so that's the -- those are the main

12 differences between those -- those different types

13 of studies.  They all have similarities in that

14 they all involve randomization of some sort, but

15 the context and location of those studies is very

16 different.

17      Q    Dr. Barber, do you dispute that

18 proximity error exists in general?

19      A    I think it's possible that it does.

20      Q    Do you agree that it is plausible that a

21 voter is less likely to make an error in regard to

22 the first listed candidate because there's only
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1 one other candidate that is located adjacent for

2 that type of error?

3           MR. GORDON:  Objection to form.

4      A    For what type of -- for a proximity

5 error?

6      Q    Yes.

7      A    Again, that's possible, but I -- I don't

8 know for sure.

9      Q    Did you rely on any data to form your

10 critique of Dr. Herrnson?

11      A    None aside from the data he provided in

12 his report.

13      Q    What methodology did you use?

14      A    In this case I simply read his report

15 and commented on my belief about its applicability

16 to the question of ballot order effects.

17           MS. ANDERSON:  Could we take a

18 ten-minute break?

19           THE WITNESS:  Sure.

20              (A brief recess was taken.)

21           MS. ANDERSON:  Back on the record.

22
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1 BY MS. ANDERSON:

2      Q    So just a few more questions for right

3 now, Dr. Barber.  Is there any topic that you've

4 been asked to opine on for your reports that I

5 have not covered today?

6      A    Not that I can think of.

7      Q    Is there anything else that you intend

8 to testify about that I have not covered?

9      A    I don't think so.

10      Q    Is there any part of your testimony

11 today that you want to correct?

12      A    No.

13      Q    Is there anything you thought that I

14 would ask that I didn't?

15      A    Well, I mean, I laid awake in bed last

16 night thinking about all sorts of questions that

17 you might ask me, but not specifically, no.

18           MS. ANDERSON:  I think that concludes

19 our questions for now.  Mr. Gordon?

20           MR. GORDON:  I'll first defer to the

21 Secretary.  Any questions, sir?

22           MR. BROWN:  Yes, a few limited
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1 questions.

2         EXAMINATION BY COUNSEL FOR DEFENDANT

3 BY MR. BROWN:

4      Q    Dr. Barber, if you would refer to your

5 January 29th report.

6      A    Okay.

7      Q    Page 14.

8      A    Is this Exhibit 1?

9      Q    Okay, Exhibit 1.  And let me know when

10 you're there.

11      A    Yes.  I have it.

12      Q    At the top of page 14 there, that first

13 paragraph, you're discussing Dr. Krosnick's report

14 and the data he has on Ohio, which he

15 conglomerated in table 7 of Dr. Krosnick's report.

16           Do you see that portion?

17      A    Yes.

18      Q    You note there in the middle of that

19 paragraph that in Dr. Krosnick's report, he

20 states, I'll just read it, "As can be seen [in

21 table 7], the vast majority of these numbers are

22 positive, suggesting that primacy effects
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1 occurred.  The largest primacy effects were a

2 little larger than 6 percentage points."

3           Do you see that portion?

4      A    Yes.

5      Q    You go on to make a few comments about

6 his citation to the 6 percentage points, which is

7 the largest relevant data point in the data that

8 is conglomerated in table 7, is that accurate,

9 that 6 percentage figure?

10      A    Yes.

11      Q    And in Dr. Krosnick's deposition, I'll

12 represent to you that he said he cited that

13 statistic because it is a relevant statistic,

14 quote, "relevant statistic."

15           Would you consider that a relevant

16 statistic?

17      A    I would consider summary statistics,

18 such as means, medians, interquartile range, to be

19 more relevant than a maximum.  I would suggest

20 that a maximum is as useful as a minimum.  They

21 tell you the very edges of a distribution, but

22 they don't tell you much about the shape of that
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1 distribution.

2      Q    Okay.  So if you were going to cite a

3 single statistic as between the low data point,

4 the high data point, the median, or the mean, you

5 think it would be more relevant in summarizing

6 that conglomerated data to cite the median or the

7 mean?

8      A    Yes.  It would be my view that the

9 median is the best -- if you had to go with one

10 single data point, I think that the median is the

11 best summary statistic one could use because

12 it's -- it is less susceptible to the presence of

13 large outliers.

14      Q    Okay.  And can you think of any reason

15 why you would cite, in a circumstance like this,

16 the largest data point?

17      A    If you were trying to make the case that

18 something was large, you would cite perhaps the

19 largest observation.

20      Q    Okay.  Fair enough.

21           We'll move on from that now, Dr. Barber.

22           The other questions I have for you,
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1 Dr. Barber, are related to Dr. Rodden's

2 January 29th report, the first trial report he

3 prepared in this case.

4      A    Okay.

5      Q    Do you recall in Dr. Rodden's report his

6 discussion regarding North Carolina and the change

7 that the State of North Carolina made in its

8 ballot order approach, where it -- the State of

9 North Carolina went from a ballot order approach

10 that was similar to Florida's, where the party

11 that got the most votes in the prior election had

12 their candidates first, and then changed that

13 approach to an approach that ordered names

14 alphabetically?

15      A    Yes, I'm familiar with that.

16           MR. BROWN:  I'll ask a favor from those

17 present.  I don't have it in my notes, but -- and

18 I don't believe it was, but has Dr. Rodden's

19 report been presented today as an exhibit?

20           THE WITNESS:  No.

21           MS. ANDERSON:  No.

22           MR. BROWN:  Thank you.
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1 BY MR. BROWN:

2      Q    Do you recall that portion of

3 Dr. Rodden's report well enough to describe his

4 analysis of that change in North Carolina from an

5 approach like Florida's to an approach where names

6 were ordered alphabetically?

7      A    So it's my recollection that the way in

8 which North Carolina changed their law was that

9 there was an existing law in how names would be

10 ordered on primary ballots in that the candidate

11 whose name was closest to a particular letter in

12 the alphabet was listed first and that they then

13 applied that law to the general election ballot as

14 well and that that's how the candidates' names

15 were ordered in the 2018 general election.

16      Q    Okay.  That was a shift from the prior

17 election where candidates were ordered in a manner

18 similar to Florida's ballot order approach?

19      A    Correct.  Correct.

20      Q    Do you recall in Dr. Rodden's report

21 where he discusses his measurement of the shift

22 towards Democrats as a result of that change in
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1 ballot order approach in North Carolina, and he

2 looked specifically at precincts where Republicans

3 were no longer listed first and noted that there

4 was even higher Democrat vote share in those

5 instances, higher by I believe it was 1.5 percent?

6 Do you recall any of that discussion from his

7 report?

8      A    I do, yes.  I don't recall the exact,

9 specific numbers, but the general point, yes.

10      Q    Fair enough.  Fair enough.

11           And one final point for your

12 recollection.  In Dr. Rodden's report, tell me if

13 you read it like this or not, but he used a simple

14 regression, he states, of precinct level changes

15 using an indicator variable that's zero if the

16 Republican was listed first in 2018 and 1 if the

17 Republican is no longer listed first.  And that

18 was the regression that Dr. Rodden used to develop

19 that statistic with respect to the shift to

20 Democrats.  Do you recall that portion?

21      A    I do, yes.  So, as I recall, he measures

22 the difference in election outcomes, I believe,
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1 precinct by precinct.  Actually, I'm not totally

2 certain that it's at the precinct level, but he

3 measures the difference between the vote shares in

4 2016 and the vote shares in 2018, and that

5 variable, that difference variable, is his

6 dependent variable, the outcome variable in the

7 regression model.

8           The key independent variable in his

9 regression model is coded as zero if the

10 Republican is listed first, which is the case in

11 all races in 2016 due to the law that was in

12 effect at that time, and then it's coded 1 for any

13 race that is -- in which that's not the case in

14 2018.  So that would include races in which the

15 Democrat is listed first, the Republican is not

16 listed first.  It would also include races where

17 the Libertarian candidate is listed first and the

18 Democrat and Republican are listed second and

19 third or third and second, respectively.  So, all

20 other cases where the Republican is not listed

21 first were coded 1 in that regression model for

22 that variable.
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1      Q    Is it your recollection that there were

2 races where there were third-party candidates or

3 independent candidates in that dataset?

4      A    It's -- yes, it is my recollection that

5 that is the case.

6      Q    A few more questions, Dr. Barber.

7           Is there a way to conduct a regression

8 similar -- regression analysis similar to that

9 conducted by Dr. Rodden that would only evaluate

10 those races in North Carolina that he looked at

11 where the first listed candidate goes from a

12 Republican to a Democrat instead of a Republican

13 to any other candidate other than a Republican?

14 Does that make sense?

15      A    It does.

16           So, you could have made a different

17 coding decision and you could have coded that

18 particular variable to be a 1 when Republicans are

19 listed first and a zero when Republicans are not

20 listed first.  So you could have simply reverse

21 coded it.  You could have coded it to be 1 when

22 Democrats are listed first and put the -- you
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1 could have put the precincts in which Libertarians

2 or other candidates were listed first into the

3 zero category.  You could have also excluded any

4 precincts where the Democratic candidate or the

5 Republican candidate were not listed first so the

6 cases in which a third or other party candidate

7 ended up being listed first.

8           So there is a variety of coding

9 decisions that one could have made when doing that

10 analysis.

11      Q    Do you have any opinion whether any of

12 those approaches would present a more relevant

13 analysis if you were trying to determine the

14 existence of a ballot order effect if you were

15 just trying to study circumstances where either

16 only Republicans or Democrats are listed first to

17 the exclusion of any third party or independent

18 candidate?

19      A    It really depends on the question you're

20 interested in answering.  If the question is

21 simply what happens when we implement this law,

22 well, the law is going to have the effect of
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1 putting some -- that particular law would have the

2 effect of putting some third-party candidates

3 first.

4           But if your question is more what would

5 the effect of this law be in relation to how the

6 two major parties would fare, then you might be

7 interested in looking at a different coding of

8 that variable or a different subset of precincts,

9 such as excluding the ones where the Libertarian

10 candidate happened to be listed first or including

11 a different coding of the variable, as I had

12 mentioned before.

13      Q    Okay.  And changing those codings could

14 change the outcome of this regression analysis?

15      A    It certainly could.

16      Q    Do you have any idea if that would be

17 the case here?  Have you looked at any of those

18 changes in your review of Dr. Rodden's report?

19      A    I have not included any of that in my

20 report itself.  I had a limited amount of time to

21 produce the reports.  Since then, I have looked at

22 whether you code it one way or the other or if you
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1 exclude the Libertarian -- these other cases where

2 third parties are listed first on the ballot.  The

3 results do change.  I don't recall specifically

4 the magnitude of the change, but it's certainly

5 the case that you get a different result.

6      Q    Do you recall from any of that review,

7 in general, whether the observed or measured

8 calculated ballot order effect increased or

9 decreased as compared to what Dr. Rodden found in

10 his report?

11      A    He presents a variety of different

12 analyses.  I think he has four or five

13 different -- he looks at various subsets of the

14 data.  So on any particular one, I can't recall,

15 but I would -- I do recall that some of them

16 get -- some of the effects decrease in size, the

17 size of the standard errors changes, that type of

18 thing.

19           MR. BROWN:  Okay, fair enough.  Thank

20 you, Dr. Barber.  I think that's all I have.

21           MR. GORDON:  One moment.

22           MS. ANDERSON:  Can I go back on the
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1 record?

2           MR. GORDON:  We're still on the record,

3 correct?

4           MS. ANDERSON:  Sure.

5 BY MS. ANDERSON:

6      Q    Dr. Barber --

7           MR. GORDON:  I'm sorry, excuse me.  I

8 think it would be appropriate for me to ask

9 questions --

10           MS. ANDERSON:  Sure.

11           MR. GORDON:  -- and then you can --

12           MS. ANDERSON:  Sure.  That's fine.

13           MR. GORDON:  Okay.

14           MS. ANDERSON:  I didn't know if you were

15 going to.

16           MR. GORDON:  I'm sorry.  I should have

17 been more clear.

18        EXAMINATION BY COUNSEL FOR INTERVENORS

19 BY MR. GORDON:

20      Q    Okay.  Dr. Barber, you were asked some

21 questions earlier in the day about your expertise

22 on various subjects in the political science sort
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1 of sphere, and I had some follow-up questions on

2 that.

3           First of all, do you ever review the

4 research on specific subtopics within political

5 science that you yourself do not publish in?

6      A    Certainly.

7      Q    And do you ever teach on those topics?

8      A    Yes.

9      Q    Given all your years of training, do you

10 believe that you have the requisite experience and

11 knowledge to address the issues in the reports of

12 Ron Krosnick and Herrnson?

13      A    Yes, I do.

14      Q    What is the basis of that belief?

15      A    I believe I'm qualified to comment on

16 the quality and rigor of their reports for a

17 variety of reasons.  I have a Ph.D. in political

18 science from Princeton University.  While studying

19 at Princeton University, I became familiar with a

20 variety of research in the broad area of American

21 politics, but American politics is divided into a

22 variety of subdisciplines and even sub
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1 subdisciplines, or questions, you might say.

2           And, so, in a Ph.D. program -- at least

3 in the Ph.D. program at Princeton, a person is

4 required to study and become familiar with and

5 speak about the quality and pros and cons and

6 weaknesses of research across the entire

7 discipline.  So that, I think, is a relevant

8 qualification.

9           As well, I was trained, while in my

10 Ph.D. program, in a variety of quantitative

11 methods, both the theory and application of those

12 methods.  So this involves training in statistics,

13 in regression analysis, in questions of policy

14 implementation, causal inference, various newer

15 methods to try to identify causal effects using

16 observational data, which is at the heart of many

17 of the issues being discussed in these reports.

18           And so I had a variety of training in

19 the quantitative methods that are used in

20 answering all of these questions, in not only

21 ballot order effects but other questions in the

22 study of American politics, political
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1 institutions, public opinion, that sort of thing.

2           I have experience in the creation and

3 execution of survey research, and some of that has

4 been relevant in this particular -- in some of the

5 reports here, so the design of surveys, the

6 sampling processes that are used in conducting

7 surveys, how those surveys are then -- how to make

8 those surveys representative of the population,

9 whether through -- whether through some sort of

10 design-based approach, through some sort of

11 sampling decision, whether that involves some sort

12 of post-survey weighting that would be used.  So

13 I've been trained in and used survey research in a

14 variety of ways and conducted my own original

15 surveys a number of times as well.

16           So, in addition to my training at

17 Princeton, I've spent five years now teaching

18 undergraduates in a variety of topics in American

19 politics.  So I have taught a course on the topic

20 of congressional representation and congressional

21 politics, which large sections of that course talk

22 about congressional elections, the way in which
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1 elections are conducted, the influence -- or the

2 various influences on election outcomes.

3           I teach a course on representation in

4 the United States where students, with my guidance

5 and direction, critique published research.  So

6 we're reading articles published in peer-reviewed

7 outlets.  We're critiquing their theory.  We're

8 commenting on the methods that they've used.

9 We're interpreting the results of their

10 quantitative analysis.  We're offering suggestions

11 about how the studies could have been done better.

12 We're designing and developing and brainstorming

13 ideas of how those studies could be improved, how

14 we think those -- the issues that we identify

15 might affect the outcomes that those authors

16 report.  So we spend a lot of time doing that.

17           And then I also guide those students in

18 the creation of their own original empirical

19 research projects.  And so I'm constantly talking

20 to them about the decisions that they are making

21 as they design studies that, more or less, are

22 hopefully going to look like the papers we are
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1 reading, and so speaking with students about

2 decisions of data collection, empirical decisions,

3 which regressions to run, which variables to

4 include, which variables they should go out and

5 collect on their own, where they could find

6 perhaps data that would speak to the question that

7 they're interested in answering, developing

8 literature reviews on the topics that they're

9 interested in.

10           So, I would say in all of that, I'm

11 certainly qualified to speak about the topic that

12 is well within the subject of American politics

13 and well within the subject of American political

14 institutions, which I've spent a great deal of

15 time being trained in and teaching as well.

16      Q    And is there anything -- anything in the

17 methodologies used by Professors Ron Krosnick and

18 Herrnson that in -- that give you pause based on

19 your experience as a political scientist?

20      A    Yes.  So the fundamental issue that I

21 see at hand here is we're attempting to answer a

22 question using data -- using observational data,
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1 and observational data are difficult to work with

2 because they aren't randomized, and the importance

3 of randomization is that all other factors are --

4      Q    Professor, I'm sorry, I think I asked a

5 bad question.  What I was getting at is, is there

6 anything about the methodologies used by the

7 professors' reports that you used that is somehow

8 outside the scope of what your expertise would be

9 as a political scientist?

10      A    Oh, I'm sorry.

11           No.  They use regression analysis.  I'm

12 very familiar with regression analysis.  I've used

13 it for many, many years in many, many projects.

14 They use simple summary statistics, t-tests,

15 quantitative analysis like that.  I'm very

16 familiar with those methods.  They discuss

17 standard errors, things like p-values.  I'm very

18 familiar with those -- those methods and analysis.

19 I've used them in a lot of my prior work and in my

20 current work today.

21           MR. GORDON:  Thank you.  Nothing further

22 from intervenors.
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1           MS. ANDERSON:  So plaintiffs would like

2 to get back on the record.

3     FURTHER EXAMINATION BY COUNSEL FOR PLAINTIFFS

4 BY MS. ANDERSON:

5      Q    So, Dr. Barber, I had asked you earlier

6 if you had any opinions that were not in your

7 report that you intended to raise, and you said

8 no.  Is that correct?

9      A    Correct.

10      Q    So, then, when you were talking with the

11 Secretary of State, you mentioned that you ran a

12 North Carolina analysis, correct?

13      A    I looked at the data that Dr. Rodden

14 provided to me.

15      Q    Do you plan on having an opinion as to

16 that data that is not in your report?

17      A    So an opinion being simply talking about

18 what those data look like or what the results of

19 those data look like?

20      Q    So you describe that you did an entirely

21 different analysis that coded Professor Rodden's

22 data differently in North Carolina.
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1      A    Okay.

2      Q    Did you come to an opinion on that?

3      A    Yes.  I looked at it and was interested

4 to see what the results would be if different

5 coding decisions were made about those variables.

6      Q    Did you write down this analysis

7 somewhere?

8      A    It's not in the reports that I

9 submitted.  I, at the time, didn't -- I didn't

10 have time to include that particular analysis in

11 the report, and this simply followed after that.

12      Q    Is it written down?

13      A    No.

14      Q    Do you plan to write it down?

15      A    If I was asked to.

16      Q    Has anybody asked you to write it down?

17      A    Not yet.

18      Q    Has anybody asked you to run that

19 analysis?

20      A    No.

21      Q    Did you do the North Carolina analysis

22 on your own?
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1      A    Yes.

2      Q    Did you decide to do the North Carolina

3 analysis on your own?

4      A    I did.

5      Q    Nobody instructed you to do the North

6 Carolina analysis?

7      A    Nobody instructed me to do it.

8      Q    What data did you rely on for that

9 analysis?

10      A    The data that Dr. Rodden provided to me.

11      Q    Did you look at any other data?

12      A    No.

13      Q    Did you tell the Secretary of State that

14 you conducted the North Carolina analysis prior to

15 today?

16      A    No.

17      Q    Do you know how the Secretary of State

18 knew that you conducted that North Carolina

19 analysis today?

20      A    The Secretary --

21           MR. GORDON:  I'm going to object and

22 instruct the witness not to answer insofar as it
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1 would divulge any communications you may or may

2 not have had with either myself or counsel with

3 the Secretary of State.

4      Q    So you did talk with the Secretary of

5 State regarding the North Carolina analysis?

6      A    I've never spoken to the Secretary of

7 State.

8      Q    During your previous testimony with the

9 Secretary of State, you said that some of the

10 effects decrease in size with your new North

11 Carolina analysis.  By how much?

12      A    I can't recall the specific numbers at

13 this time.  I would need to look at them.

14      Q    Did any of the effects increase in size?

15      A    I can't recall.

16      Q    Do you plan to opine on those results at

17 the trial?

18      A    If someone asked me about them, I would

19 certainly answer their question.

20      Q    How did the size of the standard error

21 change in that analysis?

22      A    In some of the analyses, the standard

Case 4:18-cv-00262-MW-CAS   Document 112-2   Filed 04/08/19   Page 164 of 169



3/20/2019 Nancy Carola Jacobson, et al., v. Laurel M. Lee, et al. Michael J. Barber, Ph.D.

www.DigitalEvidenceGroup.com Digital Evidence Group C'rt 2019 202-232-0646

Page 164

1 errors increased in size.

2           MS. ANDERSON:  I would like the record

3 to reflect that we will hold the deposition open

4 and we'll be back to depose Dr. Barber unless it

5 is stated on the record that he will not use this

6 new testimony based on this new analysis that we

7 have not received.

8           And that concludes my questions for

9 today.

10           MR. GORDON:  Off the record.

11

12           (Signature having not been waived, the

13 deposition of Michael J. Barber, Ph.D. was concluded

14 at 1:46 p.m.)

15

16

17

18

19

20

21

22
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2

3           I, Michele E. Eddy, Registered Professional

Reporter and Certified Realtime Reporter, the court

4 reporter before whom the foregoing deposition was

taken, do hereby certify that the foregoing transcript

5 is a true and correct record of the testimony given;

6 that said testimony was taken by me stenographically

7 and thereafter reduced to typewriting under my

8 supervision; and that I am neither counsel for,

9 related to, nor employed by any of the parties to this

10 case and have no interest, financial or otherwise, in

11 its outcome.

12           IN WITNESS WHEREOF, I have hereunto set my
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