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EXHIBIT 10

TO PLAINTIFFS” MEMORANDUM OF LAW IN SUPPORT OF THEIR MOTION FOR
SUMMARY JUDGMENT

DEFENDANT FLORIDA SECRETARY OF STATE’S RESPONSE TO PLAINTIFFS’ FIRST SET OF
INTERROGATORIES
DATED JANUARY 14, 2019
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

NANCY CAROLA JACOBSON,
TERENCE FLEMING, SUSAN
BOTTCHER, PRIORITIES USA, DNC
SERVICES CORPORATION /
DEMOCRATIC NATIONAL
COMMITTEE, DSCC a/k/a
DEMOCRATIC SENATORIAL
CAMPAIGN COMMITTEE, DCCC a/k/a
DEMOCRATIC CONGRESSIONAL
CAMPAIGN COMMITTEE,
DEMOCRATIC GOVERNORS
ASSOCIATION, and DEMOCRATIC
LEGISLATIVE CAMPAIGN
COMMITTEE,

Plaintiffs,
V.

MICHAEL ERTEL, in his official
capacity as the Florida Secretary of State,

Defendant,
and
NATIONAL REPUBLICAN SENATE
COMMITTEE, and REPUBLICAN
GOVERNORS ASSOCIATION,

Defendant-Intervenors.

No. 4:18-cv-00262-MW-CAS

DEFENDANT FLORIDA SECRETARY OF STATE’S RESPONSES TO

PLAINTIFES’ FIRST SET OF INTERROGATORIES
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INTERROGATORY NO. 2: Identify and describe in detail all facts

regarding the administrative effects of, the process of complying with, and the
operation of Florida Statute Section 101.151(3)(a), including, but not limited to
each step required to be taken by you, the county supervisors of elections, and/or
any other person to comply with Florida Statute Section 101.151(3)(a) when a
Governor from a different political party than the last-elected Governor is elected;
the persons involved in each step in the process and/or their titles and their roles;
and a detailed description of each step in the process, including when the process
begins, your best estimate as to how long each step takes, and the deadline (formal
or informal) for completion. For each step in the process, note whether it is a step
that is only undertaken when there is a change in the political party of the Florida
Governor, or if it is part of the elections administrations process that is always or
sometimes undertaken even when the political party of the Governor has not
changed.

ANSWER: If the party order were to change due to a Governor being
elected from a different political party, designated information technology (IT) staff
for the Division of Elections would change the order number in the party table for
all elections shortly after the election results are certified by the Elections
Canvassing Commission. Thus if the number one party is now the Florida

Democratic Party, the number one is assigned in the table for that party. This will
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enable all integrated systems utilized in federal, statewide, multicounty, and special
district elections - including programs to generate notices of special election, ballot
certification, election mapping, and certificate of elections canvass - to read the
elections, the races, the candidates and the outcome in the same way and in the
same order. IT staff also assigns an election ID which is associated with the
specified elections.

Once in election season, the Division of Elections provides each county with
their ballot certification which lists the offices and candidates in the order that they
will appear on the ballot for federal, state, multi-county, and special district
contests. The counties are responsible for input and content review of their ballot
and ensuring that the proper ballot order is applied. Some counties code by ballot
styles meaning a ballot with contests can be used for one or more precincts while
other counties code by precinct ID meaning a ballot exists for the precinct. The
county supervisor of elections also is responsible for coding the voting systems,
mapping the election races, and reporting election results using the state’s uniform
XML file format. Assigned staff in the Division work closely with each county to
ensure that the election mapping is correct so that results from a county for federal,
state, multicounty, and/or special district races are accounted for in the same way
based on the order that they appeared on the ballot and that the voting systems

tabulated the results and the election management system outputted the results.
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Additionally, supervisors of elections will use the uniform ballot order for their
sample ballots that go out to voters and may be published in newspapers. Many
voters use the sample ballot to prefill their choices prior to going to the polls which
can then minimize their time spent at the polls completing a ballot. Voters expect
their sample ballots to lay out the races including the candidates’ names in the order
that they would appear on their respective ballot.

INTERROGATORY NO. 3: Identify and describe in detail all

administrative effects of and the process that would have to be undertaken by you,
the county supervisors of elections, and/or any other person to implement a Ballot
Order that rotates names of major political party candidates by: (1) county, (2)
precinct, (3) polling place, and (4) ballot style. This includes, but is not limited to,
each step that would have to be taken by you, the county supervisors of
elections, and/or any other person to implement each type of Ballot Order rotation
listed in (1)-(4); the persons involved in each step in the process and/or their titles
and their roles; and a detailed description of each step in the process, including
when the process would have to begin, your best estimate as to how long each step
would take, and the deadline (formal or informal) for completion. Specifically
identify any additional or new administrative step or effect that would be
required to implement such a Ballot Order system that would not otherwise be

part of the elections administration process (e.g., reprogramming voting machines,
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etc.).

ANSWER: The Secretary objects to this Interrogatory to the extent it calls
for a description of tasks that would have to be undertaken by third parties - the
Secretary and the Division of Elections do not have a complete inventory of each
specific step that each of Florida’s 67 supervisors of elections would need to
undertake. Nor can the Secretary or the Division of Elections predict in detail the
processes that would need to be undertaken by any third-party consultant that might
be involved. The Secretary also objects to this Interrogatory because it is not clear
whether this Interrogatory calls for analysis of Ballot Order rotation by all four of
the named methods at once, or by some combination thereof. The Secretary also
objects to this Interrogatory as unduly burdensome to the extent it calls for the
Secretary to research and develop a process for implementation of a system of
ballot rotation. Neither the Secretary nor the Division of Elections has previously
developed such a process, and it would require significant time and effort to do so
in detail and to evaluate all the processes — both at the state and local level —
necessary to ensure the integrity and accuracy of elections, to ensure uniformity in
election administration, minimize voter confusion, and maintain voter confidence in
the process. For example, it is not clear whether election systems currently certified
for use in Florida are even capable of implementing ballot order rotation, or what

degree of reprogramming would be necessary even if they are. Notwithstanding
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these objections, the Secretary has compiled a summary list of tasks that would
need to be completed to implement a system of ballot order rotation.

First, the Secretary would need to investigate whether every voting system
currently certified for use in Florida is functionally capable of accommodating
ballot order rotation. Second, assuming all voting systems have this capability, the
capability would need to be activated or reprogrammed to implement ballot order
rotation, which would likely involve changes to the system’s firmware and
software. Third, this new programming or system modification would require the
system’s vendor to submit the system to the Division of Elections for testing. It is
not entirely clear how long this testing process would take to complete or the scope
of the testing involved since this functionality is not part of the current state law or
regulatory requirements for a certified system. Typically, it takes several attempts
and several weeks between the vendor’s submission of an initial technical data
package and when the technical data package is deemed complete for purposes of
being able to proceed to testing. Once the submission is complete, a test plan must
be developed before testing can begin. Testing will take at least 90 days and could
take as long as a year, depending on the interim findings during the test phases.
Fourth, implementing a ballot order rotation system would involve alterations to a
series of existing, cascading, and integrated databases, programs, and tasks. It

would impact activities including, but not limited to, coding of elections, ballot
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content and layout, ballot distribution, election results mapping, ballot certification,
creation and distribution of sample ballots, and voter education. Fifth, the Secretary
would need to investigate whether the system utilized for compiling the results of
federal, state, multicounty, and district elections is capable of compiling results
from a ballot order rotation system. Assuming it has this capability, the software
would need to be reprogrammed to do so and tested to ensure accuracy and
compatibility. Given that ballot order rotation has never been implemented in
Florida, there are likely other necessary tasks of which the Secretary is not currently
aware.

INTERROGATORY NO. 4: Identify and describe in detail any formal

or informal training, instruction, guidance, advice, or direction communicated by
you to poll workers, election administrators, county supervisors of elections,
volunteers, voters, or any other person regarding Ballot Order. This includes any
such communications regarding any current, proposed, or pending changes to
Ballot Order.

ANSWER: Election officials are expected to be familiar with section
101.151(3)(a) of the Florida Statutes and Rule 1S-2.032 of the Florida

Administrative Code.
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INTERROGATORY NO. 5: Identify and describe in detail any

election from 1951 to the present in which a different or differing Ballot Order
was used at any level (including by office, district, county, precinct, ballot style, or
other identifiable unit) in the same election or in comparison to the preceding non-
primary election, including identifying the election in which such different or
differing Ballot Order was used, the offices for which it was used, the jurisdiction
in which it was used, the reason for its use, and the processes employed in
implementing such different or differing Ballot Order.

ANSWER: The Secretary objects to this Interrogatory as overly broad and
unduly burdensome. As recognized in the Middle District of Florida’s Civil
Discovery Handbook, “[i]nterrogatories designed to force an exhaustive or
oppressive catalogue of information are generally improper.” Id. at 18. This
Interrogatory is designed to require the Secretary of State’s office to conduct an
extensive research project by cataloguing 68 years of records (to the extent they are
available) and summarizing them. Without waiving this Objection, the Secretary
responds that to the extent the records necessary to derive an answer to this
Interrogatory exist, they are publicly available for inspection and copying from the
State Archives, R.A. Gray Building, 500 South Bronough Street, Tallahassee,

Florida 32399-0250, archives@dos.myflorida.com, 850-245-6700, and the burden

of deriving or ascertaining the answer to this Interrogatory will be substantially the


mailto:archives@dos.myflorida.com
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same for Plaintiffs as it would for the Secretary. See Rule 33(d), F.R.C.P.

INTERROGATORY NO. 6: Identify any election at any level from 1951

to the present in which candidates’ names were ordered horizontally (i.e. not
vertically) on the ballot.

ANSWER: See the response to Interrogatory No. 5, above.

10
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VERIFICATION

On behalf of Florida Secretary of State Michael Ertel, and in my capacity as
Director of the Division of Elections, | have read the foregoing Responses, which
are based on a diligent and reasonable effort by me to obtain information currently
available. | reserve the right to make changes in or additions to any of these
answers if it appears at any time that errors or omissions have been made or if
more accurate or complete information becomes available. Subject to these
limitations, these Responses are true to the best of my present knowledge,
information, and belief.

Subscribed and sworn to under the pains and penalties of perjury this __ day of
January, 2019.

/s] Maria Matthews

Florida Secretary of State Michael Ertel
By:  Maria Matthews
Director, Division of Elections
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As to Objections:

Dated: January 14, 2019

BRADLEY R. McVAY (FBN 79034)
Interim General Counsel
brad.mcvay@dos.myflorida.com

AsHLEY E. DAvIs (FBN 48032)
Deputy General Counsel
ashley.davis@dos.myflorida.com

FLORIDA DEPARTMENT OF STATE

R.A. Gray Building Suite, 100

500 South Bronough Street

Tallahassee, Florida 32399-0250

(850) 245-6536 / (850) 245-6127 (fax)

/sl Mohammad O. Jazil

MoHAMMAD O. JAzIL (FBN 72556)
mjazil@hgslaw.com

GARY V. PERKO (FBN 855898)
gperko@hgslaw.com

MaALcoLM N. MeaNs (FBN 0127586)
mmeans@hgslaw.com

HopPPING GREEN & SAMS, P.A.

119 South Monroe Street, Suite 300

Tallahassee, Florida 32301

(850) 222-7500 / (850) 224-8551 (fax)

Counsel for the Secretary of State
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing was
served to all counsel of record via email on this 14™ day of January, 2019.

/s/ Mohammad O. Jazil
Attorney
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