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(1) Existence and Nature of the Emergency: Plaintiffs seek an order

staying implementation of legislation in connection with the upcoming election
scheduled for November 7, 2006 while the Ninth Circuit considers the merits of an
appeal challenging that legislation. If this relief is granted, the general election
would simply proceed like elections before it have been conducted for decades.
Absent that relief, tens of thousands of Arizona citizens will be deprived of their
fundamental right to register and vote.

The relief requested involves two components of the legislation — one
requiring emergency relief, and the other requiring urgent relief under Fed. R. Civ.
App. P. 27-3. Registration for the November 7, 2006 election closes on October 9,

2006. Eligible citizens will be deprived of their right to register unless this Court



grants relief before October 9, 2006, which is less than twenty-one days away.
Relief from the burdensome polling identification requirements is needed in
advance of the November 7, 2006 general election. A ruling from the Court on the
polling identification issue by October 27, 2006 would afford Defendants sufficient
time to notify poll workers that they should not implement Proposition 200’s
identification procedures for the November 7, 2006 general election.

(iii) Notice: On September 27, 2006, between 3-4 p.m. p.m, I, Sara S.
Greene, counsel for ITCA Plaintiffs, contacted counsel in this matter by phone and
by email. I left voice messages for Nina Perales, Judith Dworkin, Peter Silverman,
and Jean Wilcox, and I spoke with Colleen Connor. In these voicemails, and in the
email to all counsel, I informed counsel of our intent to file the Emergency Motion.
On September 28, 2006, I emailed to each of them a PDF copy of our signed
Motion as mailed to the Ninth Circuit.

As required by Circuit Rule 27-3(a), on September 27, 2006, I contacted the
Ninth Circuit Clerk’s office at 415-556-9890. I spoke with duty attorney Allison
Taylor at approximately 4 p.m. I informed her of the nature of the emergency and
that Plaintiffs intended to file an emergency and urgent motion for injunction
pending appeal.

(iv) Prior Relief Sought in District Court: Plaintiffs asked the district court

to enter an order providing preliminary injunctive relief, which relief the district



court denied on September 11, 2006. Plaintiffs additionally sought a stay pending
appeal from the district court on September 25, 2006. The district court has not
ruled on that motion, and given the impending registration cut-off date and
upcoming general election, relief from this Court is necessary.

I declare under penalty of perjury that the foregoing is true and correct and
based upon my personal knowledge. Executed at Phoenix, Arizona.

Dated: September 28, 2006.

Sara &’Greén@/

Counsel for Plaintiffs
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INTRODUCTION AND OVERVIEW
In November 2004 — on the heels of a well-funded campaign that warned of

“economic hardship” caused by “illegal immigrants” — Arizona voters enacted
Proposition 200, a ballot initiative that, among other things, imposed new strict
identification requirements for registration and voting at the polls. Since
Proposition 200’s passage, a few small, local elections and the recent primary
election have been held in Arizona. The results of those elections demonstrate that
if Proposition 200 is implemented in the upcoming November 7, 2006 general
election — the first general election since Proposition 200’s passage — thousands of
Arizona citizens will be deprived of their fundamental right to vote.

In contrast, if, while the appeal in this matter proceeds, the Court stays
enforcement of Proposition 200’s registration and voting regulations (and the
November 7 general election is conducted under Arizona’s long-standing system
of election procedures like previous Arizona elections), neither Arizona nor its
citizens will suffer any harm. As the record shows, requiring voters to produce the
identification required by Proposition 200 before being allowed to cast a ballot
attempts to solve a problem that does not exist in Arizona — impersonation of a
registered voter at the polls, i.e., “imposter” voting. In fact, there is no evidence of
anyone in Arizona attempting to vote in the name of another, let alone evidence

involving a non-citizen impersonating a registered voter. Similarly, the evidence



of non-citizen registration is virtually non-existent. All told, of the 2,706,223
registered voters in Arizona as of January 2005, an infinitesimal fraction —
0.0088% — have even been alleged to be non-citizens.

Even a cursory review of Proposition 200 also reveals that it takes an utterly
irrational approach to the non-existent “problem” it seeks to solve, and is not
drafted sufficiently narrowly to survive constitutional scrutiny. Among other
constitutional problems, Proposition 200:

o conditions the right to register and vote upon a citizen’s affluence and
ability to purchase satisfactory identification;

° provides no “catch all” provision to allow voters who lack the
requisite identification an opportunity to cast a provisional ballot;

° provides no mechanism for those who cannot afford the requisite
identification to obtain such identification without cost; and

° completely exempts “early voters” — who are far less likely to be
members of racial or ethnic minorities — from the burdensome polling
place identification requirements.

In light of these facts, this Motion asks the Court to enter an order
immediately staying implementation of Proposition 200’s registration and voting
identification requirements so that voters may register for the November 7, 2006
election before the October 9, 2006 registration deadline and exercise their
constitutional right to vote in the general election. Such an order cannot, as a
matter of either law or logic, cause any constitutional harm or irreparable injury; it
will simply mean delaying implementation of Proposition 200’s radical changes

while this Court determines whether Proposition 200 passes constitutional scrutiny.
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Denying the Motion, however, will result in the disenfranchisement of thousands
of voters in the general election before this Court has had an opportunity to
determine whether the Constitution permits that disenfranchisement. The issue
presented in this Motion is thus neither close nor difficult: There are “serious
questions” regarding Proposition 200’s constitutionality, and the “balance of
hardships tips sharply in [Plaintiffs’] favor.” Lopez v. Heckler, 713 F.2d 1432,
1435 (9th Cir. 1983).

PROCEDURAL BACKGROUND
On May 24, 2006, after Proposition 200’s effects on small local elections

became known, Plaintiffs filed this action and moved for preliminary injunctive
relief, contending that Proposition 200: (1) constitutes an undue burden on the right
to vote in violation of the Fourteenth Amendment; (2) constitutes a poll tax in
violation of the Twenty-Fourth Amendment; and (3) violates the National Voter
Registration Act (“NVRA”). (Dkt. 21); (Separate Appendix to Emergency Motion
(“App.”) Tab A.) The action was ultimately consolidated with separate lawsuits
filed by the Gonzalez Plaintiffs and the Navajo Nation Plaintiffs. (Dkt. 33, 142.)

On August 30 and 31, 2006, the district court (Silver, J.) held an evidentiary
hearing in connection with the Motion for Preliminary Injunction. Eleven days
later, on September 11, 2006, Judge Silver issued an order denying Plaintiffs’

Motions for Preliminary Injunction, noting that “[d]etailed findings of fact and



conclusions of law will follow.” (Dkt. 183.) Plaintiffs promptly filed a notice of
appeal and asked Judge Silver to expedite the issuance of the Court’s findings of
fact and conclusion of law. (Dkt. 189, 194.) On September 25, 2006, Plaintiffs
filed a Motion for Injunction Pending Appeal in anticipation of this Emergency
Motion. (Dkt. 203, 209.) To date, no written opinion has issued and Judge Silver
has not ruled on the Motion for Injunction. Thus, given the quickly approaching
deadlines — October 9, 2006 and November 7, 2006 — Plaintiffs now ask this Court
for emergency and urgent relief.

FACTUAL BACKGROUND
| 8 Arizona’s Long-Standing Registration and Voting System

For decades, Arizona law required persons registering to vote to sign a
statement: (1) declaring that the person is a United States citizen and
(2) acknowledging that executing a false registration is a class 6 felony. A.R.S.
§ 16-152(A)(14), (18)-(19) (2004).! On election day, registered voters would
announce their name and sign a signature roster. Poll workers would check the
announced name against the registration rolls, and if the person had not already

voted, provide the voter a ballot. A.R.S. § 16-579 (2004). This system served

! The facts herein are largely undisputed, and are explained more fully in
Plaintiffs’ Motion for Preliminary Injunction. The briefing submitted below, and
exhibits necessary to resolve this Motion, are included in the Separate Appendix.
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Arizona well by maximizing the opportunity for citizen involvement while
protecting the integrity of the voting system.>

IL.  Proposition 200’s New Identification Requirements

Despite the proven success of Arizona’s voting system, Proposition 200’s
promoters claimed that Arizona must protect against voting by non-U.S. citizens.
Among other things, the legislation they crafted imposed: (1) new documentary
proof of citizenship requirements for voter registration; and (2) new identification
requirements for in-person voting by registered voters.’

A.  Proposition 200’s Voter Registration Requirements
As enacted, Proposition 200, which amended A.R.S. §§ 16-152, 16-166, and

16-579, now prohibits county recorders from registering Arizona citizens to vote
unless the citizen’s registration application is accompanied by specified kinds of

“evidence of United States citizenship,” such as a passport (“Registration ID”).*

? In the years before Proposition 200’s implementation, for example, there
were only 42 allegations that a non-citizen had registered to vote, 23 instances of
non-citizens actually voting in the entire state, and no instances of persons
impersonating another voter at the polls. See App. Tab B at 2-3.

> App. Tab B at 3. Proposition 200 also amended Arizona law to require
state employees to verify the immigration status of any applicant for certain public
benefits.

* Registration ID is limited to: the number of the applicant’s Arizona driver
license or nonoperating identification license issued after October 1, 1996; a
legible photocopy of the applicant’s birth certificate that verifies citizenship to the
satisfaction of the county recorder; a legible photocopy of pertinent pages of the
applicant’s United States passport identifying the applicant and the applicant’s
passport number; a presentation to the county recorder of the applicant’s United

5



No other state in the country imposes a proof of citizenship requirement on voter
registration.

B.  Proposition 200’s Polling Place Identification Requirements
As amended by Proposition 200, A.R.S. § 16-579 also now requires

registered voters to satisfy new polling place identification requirements when
casting in-person ballots on election day (the “Polling ID” requirements). Those
voters must present either: (1) one form of photo-identification that bears the
name, current address, and photograph of the voter; or (2) two other forms of
identification that bear the name and current address of the voter. A.R.S. § 16-
579(A). The Secretary of State has promulgated a “Procedure for Proof of
Identification at the Polls” implementing Proposition 200’s Polling ID
requirement, which regulations identify the particular forms of photo identification

that will be accepted, such as a driver’s license.” The Secretary of State has also

States naturalization documents or the number of the certificate of naturalization;
other documents established under the Immigration Reform and Control Act of
1986; or the applicant’s Bureau of Indian Affairs card number, tribal treaty card
number or tribal enrollment number. BIA and tribal treaty cards with numbers for
identification of individual tribal members do not exist. See App. Tab B, Ex. 58,
M 37, 38.

> The Secretary of State has deemed “acceptable” the following forms of
photo-identification that bear the name, current address, and photograph of the
voter: (1) valid Arizona driver license, (2) valid Arizona nonoperating
identification license, (3) Tribal enrollment card or other form of Tribal
identification, or (4) valid United States federal, state, or local government issued
identification.



deemed ‘;acceptable” specific forms of identification without a photograph that
bear the name and address of the elector (two are required), such as a utility bill
and bank statement.®

C.  Other Notable Features of Proposition 200
1. The Complete Exemption for Early Voters

Arizona has a system of “early” voting that allows voters to vote by mail.
Minorities use the system far less than Caucasians,” and Native Americans in
particular, for whom voting in-person carries special significance due to cultural,
language, and historical reasons, rarely vote by mail.}

Under Proposition 200, early voters need not show any Polling ID.

Moreover, an “early” voter may drop off his or her ballot at the polls on election

® The full list of non-photo ID is: (1) utility bill of the elector dated within
ninety days of the date of the election (for electric, gas, water, solid waste, sewer,
telephone, cellular phone, or cable television); (2) bank or credit union statement
that is dated within ninety days of the date of the election; (3) valid Arizona
Vehicle Registration, (4) Indian Census Card, (5) property tax statement of the
elector’s residence, (6) Tribal enrollment card or other form of Tribal
identification, (7) vehicle insurance card, (8) Recorder’s Certificate, and (9) valid
United States federal, state, or local government issued ID, including a voter
registration card issued by the county recorder. In addition to the enumerated
forms of Polling ID, the Procedures vest county election officials with discretion to
accept additional forms of identification not listed if they “establish the identity of
the elector in accordance with the requirements of A.R.S. § 16-579(A).”

” Minorities are three and a half times more likely than Anglo voters to vote
at the polls. App. Tab B, Ex. 21 at 8; Transcript of Preliminary Injunction Hearing
(“Tr.”) at 26-28.

8 See App. Tab B, Ex. 58, 36 (percentages of Native Americans who
require language assistance at the polls), Ex. 28 (Pew depo.) at 14; Tr. at 57:3-58:3.
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day without showing any Polling ID. Instead, such ballots are verified by
matching signatures.

2.  The Multiple Ballot System for In-Person Voters

Those who vote at the polls receive different treatment. Depending on the
ID the voter presents, the voter may receive one of three different kinds of ballots.
A voter who presents sufficient Polling ID with name and address information that
matches the information available to the poll worker receives a regular ballot. A
voter who presents recognized and sufficient “forms” of identification (such as an
Arizona post-1996 driver’s license or both a bank statement and a utility bill), and
the name or address is close, but does not match, the name and address on the
signature roster receives a regular provisional ballot. Finally, unless Native
American, a voter who has no acceptable form of Polling ID (or only one form of
acceptable non-photo Polling ID) receives a “conditional” provisional ballot.
Native American voters, if they first identify themselves as members of a
federally-recognized Indian tribe, should receive a regular provisional ballot upon
presenting one form of Tribal identification bearing the voter’s name.’

A regular provisional ballot will be counted after being verified simply by
matching signatures, without any requirement that the voter return to the county

recorder’s office with more ID. A voter who casts a conditional provisional ballot

b

o However, not all Indian tribes issue enrollment or other identification
cards. App. Tab E (summarizing the various forms of ID and their costs).
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however, must submit adequate Polling ID to the county recorder’s office or other
designated satellite location within three or five business days (depending on
whether a state or federal election)."

3. The Lack of a “Catch AIl”’ For Voters Without ID
Proposition 200, in contrast to laws in other states that require polling

identification,'! provides no “catch all” provision to allow those who either lack,
cannot afford, or could not locate acceptable Polling ID, the option of casting a
regular provisional ballot subject only to signature verification. Yet, it relies upon
such a system to prevent voter fraud in early voting, and the State agrees signature
verification adequately protects against voter fraud.'?

4.  The Failure to Make ID Available Without Charge

The vast majority of Proposition 200 ID require voters to incur fees (e.g., a
driver’s license) or costs (e.g., utility deposit) to obtain the ID."*> A voter lacking
any form of acceptable Registration or Polling ID must acquire and pay for the

missing ID at the voter’s own expense.

' App. Tab B, Ex. 3 at 4-5.

"' App. Tab D at 14-16 (analyzing states’ voter ID laws containing true “fail
safes” for voters who lack acceptable forms of ID, in contrast to Proposition 200).

12 See App. Tab B at 8 (and citations therein).
"> App. Tab E.



III. Evidence Concerning the Harm That Will Result If Proposition 200 Is
Implemented During the November 2006 General Election

Many citizens lack any form of acceptable Registration or Polling ID. In
addition to the poor, the eldeﬂy, Native Americans and other minority populations
(who have disproportionately felt Proposition 200’s impact), women who have
changed their names, citizens who use a P.O. box to avoid identity theft, and
people who have moved but not received new licenses, are prevented from voting
under Proposition 200. Unless stayed, Proposition 200 will deprive tens of
thousands of Arizona citizens from their right to vote on November 7, 2006.

A.  Tens of Thousands of Arizonans Will Be Unable to Register for

This Election Unless the Court Stays Implementation of the
Registration ID Requirements Before October 9, 2006

Plaintiffs’ expert, using a conservative methodology, estimated that at least
28,540 eligible Arizona residents do not have any form of Registration ID."* The
State, although quibbling with this precise number, has no evidence supporting any
lesser number, and there is no basis for believing that the margin of error in
Plaintiffs’ estimate is large. To the contrary, as of August 9, 2006, and according
to the Counties’ own statistics, nearly 21,000 voter registrations have actually

been rejected for lack of proof of citizenship.”

'* App. B Tab B at 9-10 (and citations therein); Tr. at 137:23-25; see also Tr.
at 138:11-141:3 (explaining the conservative nature of the methodology).

"> App. Tab B at 27 (and citations therein).
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B.  Thousands of Already Registered Arizona Voters Will Be Unable
to Vote in the November 2006 Election Unless the Court Stays
Implementation of the Polling ID Requirements

Proposition 200’s impact on the small elections in which it was implemented
confirms that Arizona is headed for disaster in the upcoming general election. In
Maricopa County, over half of all conditional provisional ballots cast in these
elections were not counted because voters did not or could not produce proper
Polling ID. In Pima County, over 91% of conditional provisional ballots cast in
the May election were not counted. During the September 12, 2006 primary, of the
nearly 520 conditional provisional ballots in Maricopa County alone, 73% were
not counted.'® In Coconino County, 74% of conditional provisional ballots cast in
the primary were not counted. The numbers are much worse for Native
Americans ~ 82% to 100% of conditional ballots cast on reservations precincts in
three counties were not counted.’” If this percentage does not increase in the

general election (contrary to what one would predict because the previous elections

'* Affidavit of Helen Purcell (“Purcell Aff.”), App. Tab G, { 3.

'7 Affidavit of Candace Owens (“Owens Aff.”), App. Tab F, 4] 7, 10; (Dkt.
205) and Exs. 125, 126 attached thereto (statistics re Navajo and Apache counties).
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involved “high efficacy voters”),'® nearly 4400 conditional provisional ballots will
likely not be counted — in Maricopa County alone."”

C.  Obtaining Registration ID and Polling ID Disproportionately
Affects Certain Populations

The evidence of Proposition 200’s impact on voting is both uncontested in
the record below, and hardly surprising. If one does not travel internationally or
drive, one likely will not have a passport or driver’s license. Moreover, many
citizens do not have copies of their birth certificates, and still others — such as those
not born in a hospital — simply never obtained a birth certificate. And, obtaining
the most common forms of identification is an interdependent process — procuring
one document (e.g., a driver’s license) usually depends on having another
document (e.g., a birth certificate or passport). Thus, the statute is far less
generous than its promoters led voters to believe. Proposition 200 also impacts
certain groups of citizens — including minorities, poor, elderly, and disabled

citizens — more than others.”®

'® App. Tab B, Ex. 27 at 68 (Osborne depo.).

19 Maricopa County Elections Director Karen Osborne testified in her
deposition that she estimated approximately 6,000 Maricopa voters would vote a
conditional provisional ballot during the general election. Id. Applying the rate of
voters who did not return with acceptable ID in the primaries — 73 percent — means
that 4,380 conditional ballots cast will not be counted in the general election.

20 App. Tab B at 26-29 (setting forth in detail the impact on these groups);
see also App. Tab B, Ex. 22, 32-36 (individual declarants).
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IV. Evidence Concerning the Harm That Will Result from Staying
Implementation of Proposition 200 Pending the Appeal

The State contends that Proposition 200’s Registration and Polling ID
requirements advance its interest in preventing voter fraud. The State haé further
suggested that because Proposition 200 was implemented in a few elections, the
general election must go forward with Proposition 200 for logistical reasons.

A. The Evidence Concerning Voter Fraud

Registration ID: The evidence of voter fraud in the registration process —
the fraud targeted by Proposition 200’s Registration ID requirements — is scant.
All but three Arizona counties reported not a single instance of non-citizens
registering to vote in their counties.?! The State, notwithstanding a concerted effort
to identify voter fraud, including a fraud “hotline,” has identified only 238 cases of
“alleged” non-U.S. citizens registering over a ten year period. ** Of those 238
allegations, only ten resulted in criminal charges.”> And of the ten charged with a
crime, only four were alleged to have actually voted — just 0.0014 percent of

registered voters.”*

21 App. Tab B at 21-22 (and citations therein).
21d.

2 Id.; see also App. Tab B, Ex. 30, § 11. At least two of those cases have
since been dismissed. See App. Tab B, Exs. 53, 54 (minute entries). The Secretary
of State and Counties have no other information regarding actual prosecutions or
convictions of non-citizens alleged to have registered or voted. Thus, the figures
described above capture, for the most part, mere allegations.

* App. Tab B, Ex. 30§ 11 (Ex. 3 to Osborne dep.).
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Polling ID: There is no evidence of a single person attempting to vote in
Arizona in the name of another during the past ten years (let alone a case involving
an “illegal immigrant” pretending to be someone else).”

B.  Evidence Concerning the Practical Effect of Enjoining

Implementation of Proposition 200 in Connection with the
November Election

The State and some of the County Defendants have argued that eliminating
the ID requirements will cause confusion. (App. Tab C (Counties’ Response) at 4-
12, App. Tab C (State’s Response) at 22-23.) But as Coconino County has
explained, “it is a simple matter to delete the [Polling ID] requirement” in
connection with the upcoming election. (App. Tab C (Response of Coconino
County) at 6.) Moreover, no harm will occur if voters happen to bring Polling ID
to the polls, and less harm will occur if a few poll workers (rather than all) request
Polling ID because they are “confused.” Thus as Coconino County confirmed,
“[n]o harm will result to the county elections process.” Id.; see also Tr. at 100:21—
102:1 (testimony of Coconino County Recorder); App. Tab B, Ex. 23, I 7-13.

Rather, enjoining Proposition 200’s Polling ID rules will simply mean that the

% As for allegations of non-citizens voting (as opposed to charges), the
numbers are similarly miniscule — just 38 instances, total, in which a non-citizen
was initially alleged to have voted at a polling place in the last decade.
Importantly, however, the Polling ID requirement only helps to ensure that the
person voting is a registered voter, and would not have prevented this from
occurring.
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upcoming general election will use the same procedures employed in the 2004
general election.

THE STANDARD FOR INTERIM RELIEF
“The standard for evaluating stays pending appeal is similar to that

employed by district courts in deciding whether to grant a preliminary injunction.”
Lopez v. Heckler, 713 F.2d 1432, 1435 (9th Cir. 1983). Plaintiffs must
demonstrate either: (1) “a probability of success on the merits and the possibility
of irreparable injury,” or (2) “that serious legal questions are raised and that the
balance of hardships tips sharply in [their] favor.” Id. The threatened deprivation
of a fundamental right, by itself, constitutes a threat of irreparable injury. See e.g.,
Associated Gen. Contractors of Cal., Inc. v. Coalition for Econ. Equity, 950 F.2d
1401, 1412 (9th Cir. 1991). Moreover, a case that raises “serious questions” or a
“colorable” claim regarding constitutional rights necessarily involves a potential
for irreparable injury. Sammartano v. First Jud. Dist. Ct., 303 F.3d 959, 973 (9th.
Cir. 2002) (district court erred in applying preliminary injunction standard by
requiring the constitutional violation to be “clearly established”).

In light of these standards, the Ninth Circuit has granted interim relief where
constitutional issues are raised shortly before an upcoming election. See, e.g., The
Daily Herald Co. v. Munro, 758 F.2d 350, 354 (9th Cir. 1984) (granting

emergency motion “to expedite the appeal because of the upcoming election” in

15



connection with an exit-polling statute); see also Garza v. County of Los Angeles,
918 F.2d 763, 768-69, 777 (9th Cir. 1990) (staying county election procedures
pending decision on appeal).

ARGUMENT
This is not a close case. The “balance of hardships tips sharply in Plaintiffs’

favor” and there are “serious questions” going to the merits.
L The Balance of Hardships Tips Sharply in Plaintiffs’ Favor as They

Will Suffer Irreparable Harm if Relief Is Not Granted Whereas the
State Will Suffer No Harm if Relief Is Granted

If the Court does not grant the interim relief requested, tens of thousands of
Arizona citizens will be deprived of their fundamental right to vote. This potential
deprivation of a fundamental right constitutes a threat of irreparable injury. See
e.g., Associated Gen. Contractors of Cal., 950 F.2d at 1412.

In contrast, if the Court grants the interim relief (and the November 7, 2006
general election proceeds in accordance with Arizona’s long-standing system of
election procedures), neither Arizona nor its citizens will suffer any harm.”® The

risk of non-citizens attempting to register is extraordinarily small, and there is no

%6 Arizona is subject to pre-clearance by the Department of Justice. If the
Court stays implementation of Proposition 200 during the appeal, the last legally
enforceable procedures are operative, and need not be precleared a second time.
See Abrams v. Johnson, 521 U.S. 74, 96-97 (1997); Navajo Nation v. Arizona
Indep. Redistricting Comm’n, 230 F. Supp. 2d 998, 1004 n.8 (D. Ariz. 2002).
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reason to believe that any imposter voting will occur at the November 7, 2006
general election. Thus, the balance of hardships tips sharply in Plaintiffs’ favor.

IL.  Plaintiffs Have Raised “Serious Questions” Concerning the Merits

Proposition 200 suffers from several fatal defects that raise serious questions
about its constitutionality. Importantly, voting is a fundamental right protected by
the Fourteenth Amendment’s Equal Protection Clause. Burdick v. Takushi, 504
U.S. 428, 433 (1992); Kramer v. Union Free Sch. Dist. No. 15, 395 U.S. 621, 629
(1969); Wesberry v. Sanders, 376 U.S. 1 (1964). Accordingly, courts have
traditionally applied strict scrutiny to state regulations that impinge upon that right.
See, e.g., Kramer, 395 U.S. at 633; Dunn v. Blumstein, 405 U.S. 330, 336 (1972).
In the context of a challenge to candidate ballot access, the Court has also applied a
sliding scale balancing test. See Burdick v. Takushi, 504 U.S. at 434. Under that
analysis, “severe restrictions” must be “narrowly drawn to advance a state interest
of compelling importance.” Id. (citations omitted). “[R]easonable,
nondiscriminatory restrictions,” require the State to show that “important
regulatory interests . . . justify the restrictions.” Id. (citations and internal
quotations omitted).

Proposition 200’s restrictions are severe, and are neither “reasonable” nor
“nondiscriminatory,” as shown by its disparate impact on minorities, Native

Americans, the poor, the elderly and others. Moreover, Proposition 200 fails under
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any standard, because it is neither necessary to nor narrowly drawn to advance any
legitimate state interest, as evidenced by the availability of other effective means to
prevent voter fraud, i.e., Arizona’s prior system. Proposition 200 also fails to
provide: (1) a catch-all provision to allow anyone lacking ID to cast a regular
provisional ballot subject to signature verification — a system the State admits
protects against voter fraud; and (2) a means for citizens to obtain the requisite ID
without cost, which likewise renders the statute highly constitutionally suspect.”
Finally, if a real problem with voter fraud existed, Proposition 200 addresses the
issue in an irrational manner by requiring Polling ID for some, but not all voters
(e.g., early voters), and implementing an incoherent system of provisional ballots
that has a discriminatory impact.

Thus, “weigh[ing] the character and magnitude of the asserted injury to the
[right to vote] that the plaintiff[s] seek[] to vindicate against the precise interests
put forward by the State as justifications for the burden imposed by its rule,” shows
Plaintiffs have suffered and will continue to suffer serious injury, while the State’s
justifications for the burden it has imposed on voting are extremely weak. See
Burdick, 504 U.S. at 434; cf. Common Cause/Georgia v. Billups, 406 F. Supp. 2d
1326, 1367 (N.D.Ga. 2005) (enjoining Georgia’s photo identification requirement

for in-person voting as a poll tax and undue burden on the right to vote, despite

?7 See App. Tab B at 22-25, Tab D at 6-13.
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availability of state identification free of charge and claims by county officials of
instances of voter fraud); Campbell v. Hull, 73 F. Supp. 2d 1081, 1082-83, 1092
(D. Ariz. 1999) (applying Burdick to ballot access challenge and noting that voting
restrictions can be “severe” even if voters exercising “due diligence” could
eventually comply with them). %

III. Defendants’ Other Arguments Below Provide No Reason to Rush

Forward with Proposition 200 Before the Court Passes on Its
Constitutionality

None of the grounds on which Defendants sought to defend Proposition 200
provides a reason to implement Proposition 200’s ID requirements before the
Ninth Circuit has reviewed its constitutionality. For example, Defendants
emphasized that the “policy” debate over Proposition 200 is over because the
measure passed. But the Court will address constitutional issues that by definition
may override an initiative-based “policy.” Defendants also minimized the absence
of evidence concerning fraud, arguing that fraud is hard to detect, and that the State
need not wait for evidence of significant voter fraud before taking action. That
argument, however, confirms that implementation of Proposition 200 may be

delayed while the Ninth Circuit fully reviews its constitutionality.

?® The public interest will be served by an injunction pending appeal. See
Bay County Democratic Party v. Land, 347 F. Supp. 2d 404, 438 (E.D. Mich.
2004); Sammartano, 303 F.3d at 974.
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CONCLUSION

For the reasons outlined above, and pursuant to Fed. R. App. P. 8 and Circuit
Rule 27-3, the Court should grant this Motion and enter an order: (1) staying
implementation of Proposition 200’s voting identification requirement in
connection with the November 7, 2006 election; (2) immediately staying
Proposition 200’s registration proof of citizenship requirements so that voters may
register before the October 9, 2006 registration deadline; and (3) directing county
election officials to reconsider all voter registrations that have been rejected for
lack of proof of citizenship.

RESPECTFULLY SUBMITTED this 28th day of September, 2006.
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