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Closing Argument of J. Gerald Hebert 

for the Davis Intervenors
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Texas’ claim that the map drawers 

drew districts to comply with the 

VRA but did not use racial or ethnic 

shading lacks credibility and is 

contradicted by their own testimony 
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Ryan Downton Trial Tr. in Perez v. Perry

DX 577, pp. 15-16 of 171 

JUDGE RODRIGUEZ: Well, at what point did you turn on the race 
feature again or the ethnicity feature? Because you did 136, 
and that gets passed by the Senate, so now we are looking at 
the House consideration. At any point, did you turn the 
ethnicity or race feature on to see whether or not you would 
be in compliance with the Voting Rights Act?

THE WITNESS: Yes.

JUDGE RODRIGUEZ: And at what point did you turn the feature 
back on?

THE WITNESS: Well, as far as the feature, we were always -- we 
were conscious of the numbers, and so we would look at 
them throughout the process before moving forward with 
the map. (emphasis added)
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Sen. Seliger Trial Transcript pp. 56-57, 

1/24/2012 (continued)
• 10 Q. You never really were told that Fort Worth, the third

• 11 largest concentration of African Americans in the State that

• 12 when you were moving them out of Senate District 10 your

• 13 testimony under oath today is that you didn't know that that

• 14 was a black area?

• 15 A. No, sir. I was told that it was largely African American

• 16 at some point.

• 17 Q. During the session?

• 18 A. Yes, sir.

• 19 Q. And you were aware of communities like Everman and Forest

• 20 Hills and others in there that were being moved out and you

• 21 knew that those were minority neighborhoods?

• 22 A. I was told that they were.
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Sen. Seliger Trial Transcript pp. 56-57 

1/24/2012

• 23 Q. You knew all that but despite knowing all of 

that and

• 24 knowing that Senate District 10 was going to be 

a focal point,

• 25 you went ahead and put those minority voters in 

the district

• 57

• 1 that goes past Waco another more than a 

hundred miles away?

• 2 A. Yes, sir.
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Gerardo Interiano Trial Transcript p.65, 

1/25 (Wednesday)

• 1 Did you ever use ethnic shading when you 

were drawing the

• 2 House map?

• 3 A. No, sir. Certainly -- certainly -- well, yes, I 

did use

• 4 ethnic shading.

• 5 Q. What kind of ethnic information would 

you shade for?

• 6 A. 95, 97 percent of the time it was SSVR.
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Doug Davis Knew He Was Cracking Minority 

Neighborhoods in Tarrant Co. (Trial Tr. p.20), 1/20 
• 3 Q. When you were moving people out of Senate District 10 I

• 4 think you said you do it to make it more republican, correct?

• 5 A. Yes, sir.

• 6 Q. These people who are in the shaded area, they 

are all

• 7 predominantly minority communities, correct?

• 8 A. I believe so, yes.

• 9 Q. So when you moved democrats you knew you 

were moving

• 10 African Americans and Latinos, not just 

democrats, correct?

• 11 A. Sure.
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The map drawer- Doug Davis -testified he knowingly 

removed high performing minority neighborhoods 

from SD 10 (Trial Tr. p.20 (1/24/2012)

• 14 Q. Did you review the 2008 election returns to determine

• 15 whether or not the support for Senator Davis, the most intense

• 16 support she was getting was coming from these shaded areas 

that

• 17 we have identified on Exhibit 657?

• 18 A. I may have. I don't remember if I did specifically, but

• 19 certainly these are some of the strongest, hard core 

democratic

• 20 precincts in the county.

• 21 Q. And you knew that when you drew the map?

• 22 A. Certainly, yes.

• 23 Q. And you knew these were minority areas?

• 24 A. Well, sure, yes.
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Doug Davis Trial Transcript p. 145 1/17/2012

• 8 Q. And why were these cities selected as locations for

• 9 interim hearings for the senate?

• 10 A. Well, the purpose of these hearings is to receive 

input,

• 11 collect input, and so we have called them outreach 

hearings, and

• 12 the purpose is to go out into the state, into -- solicit and

• 13 receive input from the public in whatever parts of the 

state or

• 14 throughout the state.
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Doug Davis Trial Transcript p. 146-47 1/17/2012

• 25 JUDGE GRIFFITH: I'm a little confused about the purpose

• 1 of these public hearings. What did you expect to get from 

them?

• 2 You don't have the census data yet. You know from your

• 3 experience that these final decisions come down to very 

fine

• 4 points of -- that take into account all sorts of different

• 5 factors, so what are you expecting to get at the public 

hearing? 
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Sen. Wendy Davis Trial Transcript 1/20/2012

• Senator Wendy Davis’ Testimony, p. 34 (1/20/2012 (a.m.) 

• 16 Q. What was the message you wanted to convey to 

the

• 17 Redistricting Interim Committee?

• 18 A. As succinctly as I can say it to protect the 

members of

• 19 the Latino and African American communities of 

District 10 and

• 20 to respect their rights to continue to have the 

opportunity to

• 21 elect a candidate of their choice.
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Solomon Trial Tr. p.65 (1/21/2012)

• 03:07PM 12 My role was as a facilitator, to try to get the 

members to

• 03:07PM 13 have input, to try to, you know, manage the 

committee, that sort

• 03:07PM 14 of thing. Most of the staff was -- we were 

very reliant on the

• 03:07PM 15 staff, and I was very reliant. I have no 

background in

• 03:07PM 16 redistricting. I have a lot of background in 

managing committees

• 03:07PM 17 and legislative background, but I don't have 

any real background

• 03:07PM 18 in redistricting.

Case 1:11-cv-01303-RMC-TBG-BAH   Document 172    Filed 02/01/12   Page 12 of 40



13

Sen. Seliger Trial Transcript p. 42, 1/24/2012

• …you have never had prior to this round of

• 10 redistricting, you had no experience in redistricting?

• 11 A. No, sir.

• 12 Q. And in fact, you entered the legislature in 2004; 

isn't

• 13 that's correct?

• 14 A. Correct.

• 15 Q. And you are not an attorney?

• 16 A. I am not.

• 17 Q. You are a businessman?

• 18 A. Yes, sir.
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Sen. Seliger Trial Transcript pp. 56-57 

1/24/2012

• Here we have the Senator who, without any experience in 

redistricting or knowledge of the topic, is put in charge of the

Redistricting Process.

• Exhibit 151 shows that Sen. Seliger’s district under the 

benchmark plan was 5% black VAP and 33.5% Hispanic VAP. 

• Here we have a Senator who claims that compliance with the 

VRA was supposedly an immutable goal and yet he didn’t even 

know what the % of minorities are that live in his own district.
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Sen. Seliger Trial Transcript p. 26, 

1/24/2012

• 7 JUDGE HOWELL: I can tell from your testimony in your

• 8 pre-file declaration that you were very concerned with

• 9 compliance with the Voting Rights Act?

• 10 THE WITNESS: Yes, ma'am.

• 11 JUDGE HOWELL: So in your discussions with [the House leadership] did

• 12 you ask, in terms of Section 5 compliance, what the number of

• 13 minority ability to elect districts were that was your target

• 14 for Voting Rights Act compliance for the congressional plan?

• 15 THE WITNESS: I did not, Your Honor.

• 16 I asked them what they had drawn was it  legal under the

• 17 Voting Rights Act.

• 18 JUDGE HOWELL: But you never got actual numbers?

• 19 THE WITNESS: No, ma'am.
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Exhibit 788 Referenced in Sen. Seliger 

Trial Transcript p. 41, 1/24/2012

• Interiano email to state’s lawyers (quoting 

Doug Davis): “the other issue that Doug 

brought up that we hadn’t considered is that 

if we get really bad panel and have serious 

concerns about the direction that things are 

going that we can try to appeal to the 

Governor and call another special.”
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Sen. Seliger Trial Transcript p. 41, 

1/24/2012

• 12 Q. Did you ever have any discussion with Mr. 

Doug Davis about

• 13 the fact that hey, if things are going bad up here 

in D.C. we

• 14 can always get the governor to change our plan 

and come up with

• 15 a new one?

• 16 A. Never
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Sen. Seliger/Doug Davis

Tr. 1/18, p. 17 (Davis) and 1/24, p.58 (Seliger)

Davis Cross-examination: (p.17)

• 14 Q. So there was no interim redistricting hearing held in 2010

• 15 in Tarrant County?

• 16 A. That's correct.

Seliger Cross-examination: (p.58)

• 14 Q. Now in fact, the redistricting hearings that you had back

• 15 in the fall of 2010, you did not conduct any hearings in Fort

• 16 Worth at all, did you?

• 17 A. We had a joint hearing with the House in Arlington.

• 18 Q. And that was a joint hearing so that was a Senate and

• 19 House hearing?

• 20 A. Yes, sir.
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SD 10 Develops into a 

Minority Ability to Elect District

• How did SD 10 develop into a minority ability to elect 
district?

• State predicted rain in 2001 (DX 126)

• Black and Latino leaders seeded the clouds after they 
saw the 2006 Terri Moore race (Sen. Ellis testimony, 
Rep. Veasey testimony, Sergio DeLeon testimony, 
Boyd Richie testimony)

• It rained in 2008 (Dr. Lichtman testimony, Dr. Alford 
trial testimony, Sen. Wendy Davis testimony)

• State’s position is that it never rained!
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Marc Veasey Trial Testimony, January 18, 2012

Page 43

• 02:40PM 21 … And the fact of the matter is that

• 02:40PM 22 the African-American and Hispanic communities in 
Tarrant County

• 02:40PM 23 just out-hustled Senator Brimer and the downtown 
business folks,

• 02:40PM 24 and that's what happened on that race, is that we 
worked really

• 02:40PM 25 hard, we knew that -- because of Terri Moore's race, 
that we

Page 44

• 02:40PM 1 were back in the game again, and that if -- and if we 
worked

• 02:40PM 2 together and we put our votes together and our voices 
together,

• 02:40PM 3 that we could -- that we could play a role in 
determining who

• 02:40PM 4 got elected to Senate District 10. And that's exactly 
what we

• 02:40PM 5 did. 
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Dr. Alford’s concessions about SD10

• 10 Q. So can we at least agree that there was 
racially polarized

• 11 voting in that election?

• 12 A. I think it was clearly characterized by a 
degree of

• 13 racially polarized voting which I think 
would make it difficult

• 14 for minorities to elect in that district under 
those

• 15 conditions.

Trial Tr. p. 34, 1/25/2012 (a.m. session)
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Dr. Alford’s concessions about SD10

• 7 I think here [SD 10] that this is an example that in the 
general

• 8 election this is an effort of where there is a cohesion of

• 9 democratic voters, Hispanic, black and Anglo to elect a

• 10 candidate of choice in that district.
* * *

• 13 Q. It's also true isn't it that if you take that ability to

• 14 elect away, that diminishes the voting strengths of 
blacks and

• 15 Latinos in that district; isn't that true?

• 16 A. You know, Gerry, ... I couldn't agree with

• 18 you more….

• Trial Tr. p. 39, 1/25/2012 (a.m. session)
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Mr. Mellett’s concessions about SD10 During 

Closing Argument

• DOJ has heard much more evidence now than when 
they filed their answer last September.

• Intent evidence developed during trial might well 
result in DOJ coming to a different conclusion about 
preclearance of senate plan

• What makes no sense is this:  Intent in Congressional 
plan, Intent in House Plan, but no intent in senate 
plan?  

• DOJ: Endogenous elections most important

• Racially polarized voting in SD 10 (99% of Blacks, 85% 
of Hispanics, and 25% of Anglos voted for Davis) 
(Source: Dr. Alford Trial Testimony, 1/25/2012 (a.m. 
session) at pp 32-33.
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DX 359
Hanna email to Katrina (parliamentarian) and 

Doug Davis, 5/11/2011, 6:03pm

• “No bueno. RedAppl time stamps everything 

when it assigns a plan. Doing it Thursday 

would create paper trail that some 

amendments were not going to be considered 

at all. Don’t think this is a good idea for 

preclearance. Best approach is to do it 

afterwards and we’ll go as fast as possible.”
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Statewide Minority Population Growth 

2000-2010

• Minority population growth is responsible 
for at least 89% of the state’s population 
increase, and Hispanics alone are 
responsible for 65% of that population 
growth.

• Black pop. growth 2000-2010: 675,000

• In fact, Texas is now a “majority-minority”
state.

• 54.7% of the 2010 Texas population is non-
Anglo, and 49% is African-American or 
Latino. 

Source: DX 855
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North Texas Minority Growth

• Between 2000 and 2010, the Anglo population 
in Dallas and Tarrant Counties decreased by 
156,742 while the African American and 
Hispanic population increased by more than 
600,000.*  

• Only 41.2% of the Dallas-Tarrant population 
is Anglo, but in Texas’ plan, Anglos would 
control seven of eight – or 87.5% - of the 
congressional districts in the North Texas 
region.

*Source: DX 855
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Texas 2010: VAP %s

Compared to Seats Dominated by Each Racial/Ethnic 

Group in State’s Proposed Congressional Map

Ethnicity

PCT of Texas 

Voting Age 

Population

PCT of districts 

dominated by 

race/ethnicity in 

State’s Plan-C185

Anglo 49.5% 72.2%

Black 12.0% 8.3%

Hispanic 33.5% 19.4%

Source for VAP %s: DX 855
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Statements by Senators on the Congressional Plan

Minority Senators were not included in the drawing of the 
congressional map

• Senator Royce West (SD23 – Dallas) African American, 
Democrat

• Senator Judith Zaffirini (SD21 – Laredo) Hispanic, 
Democrat

West: “For the purposes of the record, I did not have any 
input into the map 125. I never saw map 125 before you 
published it.”

Zaffirini: “Senator Seliger, I’ve been on every redistricting 
committee since my election in 1986 and I must say that I 
have never had less input into the drawing of any map until 
this session.”
-----------------

Source:  DX 45 

http://www.senate.state.tx.us/75r/Senate/commit/c625/c625.htm
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Sen. Seliger cont.  (Trial Tr. p.33) (1/24/2012)

• 21 Q. And finally, when Senator West said, "Well, remind me how

• 22 we did it in 2003," he says, "Yeah, we went all over the

• 23 state."

• 24 Do you see that as you said earlier today, "We spent 16

• 25 hours in one place and 20 in another." Do you remember that?

• 94

• 1 A. Yes.

• 2 Q. And Senator Zaffirini actually got him to acknowledge

• 3 that, as well as Senator West, that, in fact, the professors

• 4 never really saw the Congressional map until that morning;

• 5 correct?

• 6 A. Right.
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Sen. Seliger (Trial Tr. p.33 (1/24/2012)

• 11 Q. Mr. Morrison was the outside one of the professors?

• 12 A. Yes, sir.

• 13 Q. And he talked about how the process had been really

• 14 different this time, didn't he?

• 15 A. Yes, sir.

• 16 Q. And he talked about how the -- nobody has had the

• 17 opportunity to study the redistricting plans as has been 

done

• 18 in the past or what you would want to do ideally, didn't 

he?

• 19 Do you remember him telling the committee that?

• 20 A. Right.
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Plan C121 in North Texas

CD 34

•11.4% BVAP

•66.2%HVAP

•20.1% Anglo 

•45.6%HCVAP

2008 Presidential
Obama:  66.1%

2008 U.S. Senate 
Noriega: 66.3%

CD 35

•35.9% BVAP

•16.2%HVAP 

•33.6% Anglo

•15.2%HCVAP 

2008 Presidential
Obama:  64.8%

2008 U.S. Senate 
Noriega: 63.6%

Sources for VAP%s: http://gis1.tlc.state.tx.us/download/Congress/PLANC121r100.pdf
and DX 582 (Trial Tr. in Perez v. Perry) at pp. 183 of 197)
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Downton Trial Tr. Perez v. Perry

DX 577 at pp. 104-105 of 171

BY MR. HEBERT:

Q. Did you ever attempt to create the district that Mr. 
Rios just asked you about combining African 
American and Latino population in the Dallas/Fort 
Worth region to create a heavily minority 
opportunity district?

A. I don't remember working on that personally.

Q. You do --

A. I do remember seeing maps -- I remember seeing 
maps from MALDEF that may have done that.

Q. But you did not?

A. Did I personally try to draft my own? No.
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DX 110
DX 111
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DX 112
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North Texas – a case study in racial discrimination through gerry mandering
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3 examples of Anglo Congress members

being accommodated during redistricting

From Cong. Marchant (Anglo-R) to Eric Opiela:

“one change, it’s easy, no population. My 

grandbabies go to Hockaday School on forest lane 

AND Inwood. I have the north side of forest, Pete 

[Sessions] has the south side.  Please go across the 

street and pluck the campus out of Pete and put in 

my district…I will ask Burt [Solomons] to do it.”

Source:  DX 396, p. 69 of 70.
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3 examples of Congress members

being accommodated during redistricting

Cong. Kay Granger’s (Anglo R) office to Eric Opiela:

“Our office that is located on 7th and Jones street 

in downtown Fort Worth was drawn out.  There is 

no population there. We told [Rep.] Charlie Geren 

about this problem and he said he would work on 

this today but this has to be corrected.”

Source:  DX 398, p. 61 of 71

==================================================

NOTE: This was her campaign office, not her 

congressional office
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3 examples of Congress members

being accommodated during redistricting

From Anglo Cong. Lamar Smith (R) to Ryan 
Downton: 

“There is one precinct which includes two condo 
buildings with many GOP supporters and the 
[San Antonio] country club adjacent to my 
district. Would really like to get it.  [Speaker] 
Joe Straus would approve!”

Source:  DX 401, pp. 19-20 of 31
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