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Westlaw:

Code of Federal Regulations Currentness
Title 11. Federal Elections
Chapter 1. Federal Election Commission
= Part 8. National Voter Registration Act (
42 U.8.C. 1973GG-1 Ft Seq.) (Refs &
Annos)
Subpart A. General Provisions

§ 8.1 Purpose & scope.

The regulations in this part implement the
responsibilities delegated to the Commission under
Section 9 of the National Voter Registration Act of
1993, Public Law 103-31, 97 Stat. 77, 42 U.S.C.
1973gg-1 et seq. ("NVRA"). They describe the
format and contents of the national mail voter
registration form and the information that will be
required from the states for inclusion in the
Commission's biennial report to Congress.

§ 8.2 Definitions.
As used in this part:

{a) Form means the national mail voter registration
application form, which includes the registration
application, accompanying general instructions for
completing the application, and state-specific
instructions.

{b) Chief state election official means the
designated state officer or empioyee responsible for
the coordination of state responsibilities under 42
U.S.C. 1973gg-8.

(¢} Active voters means all registered voters except
those who have been sent but have not responded to
a confirmation mailing sent in accordance with 42
U.S.C. 1973gg-6(d) and have not since offered to
vote.

(d) Inactive voters means registrants who have been
sent but have not responded to a confirmation
mailing sent in accordance with 42 U.S.C.
1973gg-6(d) and have not since offered to vote.
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(¢} Duplicate registration application means an offer
to register by a person already registered to vote at
the same address, under the same name, and (where
applicable) in the same political party.

(f) State means a state of the United States and the
District of Columbia not exempt from coverage
under 42 U.S.C. 1973gg-2(b).

(2) Closed primary state means a state that requires
party registration as a precondition to vote for
partisan races in pritary elections or for other
nominating procedures.

Subpart B. National Mail Voter Registration
Form

§ 8.3 General information.

(a) The national mail voter registration form shall
constst of three components: An application, which
shall contain appropriate fields for the applicant to
provide all of the information required or requested
under 11 CFR 8.4; general instructions for
completing the application; and accompanying
state-specific instructions.

(b) The state-specific instructions shall contain the
following information for each state, arranged by
state: the address where the application should be
mailed and information regarding the state's specific
voter eligibility and registration requirements.

(c) States shall accept, use, and make available the
form described in this section.

§ 8.4 Contents.

(a} Information about the applicant.

The application shall provide appropriate fields for
the applicant's:
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(1) Last, first, and middle name, any suffix, and
(optional) any prefix;

(2) Address where the applicant lives
including: street number and street name, or
rural route with a box number; apartment or
unit number; city, town, or village name;
state; and zip code; with instructions to draw a
locational map if the applicant lives in a rural
district or has a non-traditional residence, and
directions not to use a post office box or rural
route without a box number;

(3) Mailing address if different from the
address where the applicant lives, such as a
post office box, rural route without a box
number, or other street address; city, town, or
village name; state; and zip code;

(4) Month, day, and year of birth;
(5) Telephone number (optional); and

(6) Voter identification number as required or
requested by the applicant's state of residence
for election administration purposes.

(i) The application shall direct the applicant to
consult the accompanying state-specific
instructions to determine what type of voter
identification number, if any, is required or
requested by the applicant's state.

(i} For each state that requires the applicant's
full social security number as its voter
identification number, the state's Privacy Act
notice required at 11 CFR 8.6(c) shall be
reprinted with the instructions for that state,

(7) Political party preference, for an applicant
in a closed primary state.

(1) The application shall direct the applicant to
consult the accompanying state-specific
instructions to determine if the applicant's state
is a closed primary state.

(i) The accompanying instructions shall state
that if the applicant is registering in a state that
requires the declaration of party affiliation,
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then failure to indicate a political party
preference, indicating "none", or selecting a
party that is not recognized under state law may
prevent the applicant from voting in partisan
races in primary elections and participating in
political party caucuses or conventions, but will
not bar an applicant from voting in other
elections.

(8) Race/ethnicity, if applicable for the
applicant's state of residence, The application
shall direct the applicant to consult the
state-specific instructions to determine whether
race/ethnicity is required or requested by the
applicant's state,

(b} Additional information required by the Act. (42
U.S.C. 1973gg-7(b)(2) and (4)).

The form shall also:

(1) Specify each eligibility requirement
(including citizenship). The application shall
list U.S. Citizenship as a universal cligibility
requirement and include a statement that
incorporates by reference each state's specific
additional eligibility requirements {(including
any special pledges) as set forth in the
accompanying state instructions;

(2) Contain an attestation on the application
that the applicant, to the best of his or her
knowledge and belief, meets each of his or her
state's specific eligibility requirements;

(3) Provide a field on the application for the
signature of the applicant, under penalty of
perjury, and the date of the applicant's
signature;

(4) Inform an applicant on the application of
the penalties provided by law for submitting a
false voter registration application;

(5) Provide a field on the application for the
name, address, and (optional) telephone
number of the person who assisted the
applicant in completing the form if the
applicant is unable to sign the application
without assistance;

(6) State that if an applicant declines to register
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to vote, the fact that the applicant has declined
to register will remain confidential and will be
used only for voter registration purposes; and

(7) State that if an applicant does register to
vote, the office at which the applicant submits a
voter registration application will remain
confidential and will be used only for voter
registration purposes.

(c} Other information. The form will, if

appropriate, require an applicant's former address or

former name or request a drawing of the area where
the applicant lives in relation to local landmarks.

§ 8.5 Format.

(a) The application shall conform to the technical
specifications described in the Federal Electicn
Commission's National Mail Voter Registration
Form Technical Specifications,

(b) Size. The application shall consist of a 5" by 8"
application card of sufficient stock and weight to
satisfy postal regulations. The application card
shall be attached by a perforated fold to another 5"
by 8" card that contains space for the information
set forth at 11 CFR 8.4(c).

(¢} Layout,
(1) The application shall be sealable.

(2) The outside of the application shall contain
an appropriate number of address lines to be
completed by the applicant using the state
information provided.

(3) Both sides of the application card shall
contain space designated "For Official Use
Only."

(d) Color. The application shail be of ink and paper
colors of sufficient contrast to permit for optical
scanning capabilities.

(e) Signature field. The application shall contain a
signature field in lieu of a signature line.

() Type size.
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(1) Al print on the form shall be of the largest
practicable type size.

(2) The requirements on the form specified in
11 CFR 8.4(b)(1), {6}, and (7) shall be in print
identical to that used in the attestation portion
of the application required by 11 CFR 8.4(b)(2).

§ 8.6 Chief state election official.

(a) Each chief state election official shal] certify to
the Commission within 30 days after July 25, 1994:

(1) All voter registration eligibility
requirements of that state and their
corresponding state constitution or statutory
citations, including but not limited to the
specific state requirements, if any, relating to
minimum age, length of residence, reasons to
disenfranchise such as criminal conviction or
mental incompetence, and whether the state is a
closed primary state.

(2) Any voter identification number that the
state requires or requests; and

(3) Whether the state requires or requests a
declaration of race/ethnicity:

(4) The state's deadline for accepting voter
registration applications; and

(5) The state election office address where the
application shall be mailed.

(b} If a state, in accordance with 11 CFR 8.4(a)(2),
requires the applicant's full social security ntumber,
the chief state election official shall provide the
Commission with the text of the state's privacy
Statement required under the Privacy Act of 1974 (5
U.5.C. 552a note).

(c) Each chief state election official shall notify the
Commission, in writing, within 30 days of any
change to the state's voter eligibility requirements or
other information reported under this section,

Subpart C. Recordkeeping and Reporting
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§ 8.7 Contents of reports from the states.

(2) The chief state election official shall provide
the information required under this section with the
Commission by March 31 of each odd-numbered
year beginning March 31, 1995 on a form to be
provided by the Commission. Reports shall be
mailed to: National Clearinghouse on Election
Administration, Federal Election Commission, 999
E Street, NW., Washington DC 20463. The data to
be reported in accordance with this section shall
consist of applications or responses received up to
and including the date of the preceding federal
general election.

(b} Except as provided in paragraph (c) of this
section, the report required under this section shall
include:

(1) The total number of registered voters
statewide, including both "active” and
"inactive" voters if such a distinction is made
by the state, in the federal general election two
years prior to the most recent federal general
election;

(2) The total number of registered voters
statewide, including both "active" and
"inactive" voters if such a distinction is made
by the state, in the most recent federal election:

(3) The total number of new valid registrations
accepted statewide between the past two
federal general elections, including ali
registrations that are new to the local
Jurisdiction and re-registrations across
Jurisdictional lines, but excluding all
applications that are duplicates, rejected, or
report only a change of name, address, or
(where applicable) party preference within the
local jurisdiction;

(4) If the state distinguishes between "active”
and "inactive" voters, the total number of
registrants statewide that were considered
"inactive” at the close of the most recent
federal general election;

(5) The total number of registrations statewide
that were, for whatever reason, deleted from the
registration list, including both "active" and
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"Inactive” voters if such a distinction is made
by the state, between the past two federal
general elections;

(6) The statewide number of registration
applications received statewide (regardless of
whether they were valid, rejected, duplicative,
or address, name or party changes) that were
received from or generated by each of the
following categories:

(i) All motor vehicle offices statewide;
(if) Mail,

(ii1) All public assistance agencies that are
mandated as registration sites under the Act;

(iv) All state-funded agencies primarily serving
persons with disabilities;

(v) All Armed Forces recruitment offices;
(vi) All other agencies designated by the state;

(vii) All other means, including but not limited
to, in person, deputy registrars, and organized
voter registration drives delivering forms
directly to registrars;

(7) The total number of duplicate registration
applications statewide that, between the past
two federal general elections were received in
the appropriate election office and generated by
each of the catepories described in paragraphs
(b)(6) (i) through (vii) of this section;

(8) The statewide number of confirmation
notices mailed out between the past two federal
general elections and the statewide number of
responses received to these notices during the
same period;

(9) Answers to a series of questions with
categorical responses for the state to indicate
which options or procedures the state has
selected in implementing the NVRA or any
significant changes to the state's voter
registration program; and

(10) Any additional information that would be
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helpful to the Commission for meeting the
reporting requirement under 42 U.S.C.
1973gg-7(2)(3).

(c) For the State report due March 31, 1993, the
chief state election official need only provide the
information described in paragraph (b)(2) of this
section and a brief narrative or general description
of the state's implementation of the NVRA.

Current through July 5, 2007; 72 FR 36857
END OF DOCUMENT
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RULES and REGULATIONS
FEDERAL ELECTICN COMMISSION
11 CFR Part 8
(Notice 1994-8)
National vVoter Registration Act of 1993
Thursday, June 23, 1994
*#32311 AGENCY: Federal Election Commission.
ACTION: Final rules.

SUMMARY: The Federal Election Commission is promulgating regulations governing the
national mail registration form and recordkeeping and reporting requirements under
the National Voter Registration Act of 1993 ("NVRA" or "the Act").

DATES: These rules will take effect July 25, 1994.
FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General Counsel, 2%9 E Street, NW., Washington,
DC 20463, (202) 219-36%0 or 1-800-242-9530.

SUPPLEMENTARY INFORMATION: Under section 9 of the National Voter Registration Act
of 1993, Public Law 103-31, 197 Stat. 77, 42 U.S5.C. 1973gg-1l et seq., the Federal
Election Commission is required to develop a national mail voter registration form
("form") for elections to Federal office, and to submit to Congress mo later than
June 30 of each odd-numbered year (beginning June 30, 1995), a report that
assesses the impact of the Act and recommends improvements in Federal and state
procedures, forms, and other matters affected by the Act. 42 U.S.C. 1973gd (a)}.
The Commission has no interpretive authority beyond these areas, and no
enforcement powers under the NVRA.

On September 30, 1993, the Commission published an Advance Notice of Proposed
Rulemaking ("ANPRM") to gain general guidance from the regulated community and
other interested persons cn how best to carry out these responsibilities58 FR
51132. The Commission received 65 comments from 63 commenters in response to the
ANPRM. In addition, the Commission's National Clearinghouse on Election Admin
iI11The Commission published a Notice of Proposed Rulemaking ("NPRM"} on March 10,
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1994 to seek comments from the regulated community and other interested parties on
the specific items of information that it proposed to include on the mail
registration form, and on the specific items of information that it proposed be
required from the states tc carry out the Act's reporting requirements. 59 FR
11211. 108 comments were received in response to this notice.

Several of the comments addressed issues outside the Commission's rulemaking
authority. The Commission's rulemaking authority does not, for example, extend to
superseding regulaticons of the U.$. Postal Service, to revising specific state
voter eligibility requirements, or to interpreting how decisions on the national
form affect state voter registration forms.

In addition te the comments received, the Commission conducted several surveys of
state election officials to ascertain whether or not they plan to develop and use
their own state mail and agency registration forms {or use the naticnal form), and
to clarify certain state voter registration requirements and procedures. These
surveys are also part of the rulemaking record con which the final rules are based.

The Commission notes that this rulemaking does not apply to states where, on and
after March 11, 1993, there was no voter registration reguirement for any voter in
the state with respect to an election for Federal office, or all voters in the
state may register to vote at the polling place at the time of voting in the
general election for Federal office, because such states are exempt from complying
with provisions of the National Voter Registration Act under 42 U.S.C. 1973g2{b).

Statement of Basis and Purpose

The Commission is charged with developing a single national form, to be accepted
by all covered jurisdictions, that complies with the NVRA, and that: Contains all
elements necessary for jurisdictions to determine voter qualification and to
administer voter registration and other parts of the election process 4@ U.S.C.
19273gg-7(k) (1)) ; specifies each eligibility requirement (including citizenship) ¢
42 U.8.C 1973gg-7(b) (2) {A})); contains an attestation that the applicant meets each
such requirement (42 U.8.C 1973gg-7(b}(2) (R)); and requires the signature of the
applicant, under penalty of perjury (42 U.S.C 1973gg-7(b) {2} (C)).

In additiom, 42 U.5.C 1973gg-7(a) {3} requires the Commission to submit to the
Congress not later than June 30 of each odd-numbered year a report assessing the
impact of the NVRA on the administration of elections for Federal office during
the preceding 2-yvear period. The report shall also include recommendations for
improvements in Federal and state forms, procedures, and other matters affected by
the Act.

General Provisions

Section 8.1 of the final rules summarizes the purpose and scope of this new part
of the Code of Federal Regulations.
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Section 8.2 defines various terms used in this part. Paragraph (a) defines
"form" as the national mail voter registration application form, which includes
the registration application, accompanying general instructions for completing the
application, and state-specific instructions.

Comments received in response to the NPREM suggested a number of minor revisions
to this definition. Some of the comments were directed at ensuring the
application could be separate from the instructions and that the application could
be reproduced. The issues of separate applications and the reproducticn of
applications are addressed below in Section E "Production of Forms", rather than
in the definition.

Paragraph (b) defines "Chief State Election Official" as the designated state
officer or employee responsible for the coordinaticon of state responsibilities
undexr *3231242 U.S.C. 1973gg-8. This is the same definition proposed in the NPRM
and no comments were received.

Paragraph (c) defines "Active voters" to mean all registered voters except those
who have been sent but have not responded to a cenfirmation mailing sent in
accordance with 42 U.S.C. 1973gg-6(d} and have not since offered to vote.
Paragraph (d) defines "Inactive voters" to mean registrants who have bheen sent but
have not responded to a confirmation mailing sent in accordance withi2 U.S.C.
1973gg-6(d} and have not since offered to vote.

Several commenters guestioned the definitions of "active” and "inactive" voter.
According to the NVRA's legislative history, states may designate registrants,
under certain circumstances, as "inactive”. See, e.g. S. Rep. No. 6, 103d Cong.,
lst Sess. 33 (1993). The term "inactive" as used in the legislative history
refers to registrants who have neither responded to the confirmation mailing
required in 42 U.S.C. 1973gg-6{d) nor since offered to vote. The term "active",
therefore, encompasses all registered voters except those who have been declared
“inactiven".

Paragraph {(e) defines "Duplicate registration application". Several commenters to
the NPRM expressed concern that the proposed definition of duplicate registration
could be construed to include registration applications that have been submitted
to inform the election official of important changes toc a registrant's
information. The Commission, therefore, modified the definition to mean an offer
to register by a perscn already registered to vote at the same address, under the
same name, and (where applicable) in the same peolitical party.

New paragraph (f) defines "State” to mean a state of the United States and the
District of Columbia not exempt from coverage under 42 U.S5.C. 1973gg-(b).

New paragraph (g) defines "Closed primary state" to mean a state that requires
party registration as a precondition to vote for partisan races in primary
elections, or to participate in other nominating prccesses such as political party
caucuses or conventions. Some commenters expressed concern that the term "closed
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primary" is not universally understood and could confuse the applicant. The term,
therefore, is used in the final rules for the sake of convenience but will not be
included in the instructions for the national form.

The National Mail Voter Registration Form

In developing the requiations for the national form, the Commission considered
what items are deemed necessary to determine eligibility to register to vote and
what items are deemed necessary to administer voter registration and other parts
of the election process in each state. The Commission also considered how to
accommodate such administrative and legal requirements as electronic imaging,
additional information space for office use, and the bilingual provisions of the
Voting Rights Act ("VRA"). Finally, the Commission considered what layout and
format would best meet the requirements of the NVRA, the administrative needs of
election officials, and the Commission's goal of a form that is as "user friendly"
and clear as possible to the applicant.

I. Items To Be Included ont the Form

Some comments in response to the NPRM suggested that the regulations clearly
state which items are required and which are optional. The final rules indicate
which items are only requested (optional) and which are required only by certain
states and under certain circumstances {such as the declaration of party
affiliation in order to participate in partisan nominating procedures in certain
states). The remaining items, by inference, are considered to be required for
registration in all covered states. In making this determination, however, the
Commission expresses no opinion on whether or not election officials may process
applications when applicants fail to complete any of the required items, as this
is beyond its authority under the Act.

The Commission has determined that the following information items are necessary
to assess the eligibility of the applicant or to administer voter registration or
other parts of the election process, and thus has included them on the national
mail voter registration form as specified at 11 CFR 8.4.

A. Full Name of Applicant

Paragraph 8.4(a) (1) requires the applicant's name (last name first, then first
name, and then the middle name) and the inclusion of an area for designating any
suffix to the name (such ag Jr., Sr., II, III, or IV). No commenters opposed this
approach.

The NPRM also sought comments on the desirability of requesting gender on the
application. In response to commenters regquesting that the form ask the
applicant's gender to assist in voter identification in cases of ambiguous or
similar names, paragraph 8.4{a) (1) includes an opticonal prefix. The Commission
intends to provide an arza on the naticnal application where the applicant may
choose to circle the appropriate prefix (such as Mr., Mrs., Ms., Miss).
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B. Former Name, If Applicable

In order to facilitate the maintenance of accurate voter registration records,
paragraph 8.4(c) of the final rules includes on the form a field for this
information. The form will also contain instructicns explaining that if the
application is to be used to report a change of mame, then the applicant should
complete both the application and item B on a detachable portion of the
application. No comments were received opposing this provision.

C. Address Where You Liﬁe

The NPRM proposed that the applicant be required to provide a complete
residential address. Many commenters supported this proposal in its entirety. The
NPRM also proposed that the form include an area in the detachable portion of the
application for applicants to sketch a map identifying the physical location of
their residence in cases where street names, numbers, or rural route box numbers
alone are insufficient. There was no opposition to this proposal.

However, the NPRM would have required the naticnal form to include an instruction
not to use rural route numbers for residential address. One state election
official noted that rural route with a box number was as acceptable for residence
address as street address with house number. In response to a survey, several
others agreed with this comment. Another election official noted that a
locational map would still be needed for rural route addresses to identify the
applicant's election district because the box number may be physically located
across the street from the dwelling and the street may serve as the dividing line
for local election districts. A representative of the U.S. Postal Service
confirmed that the post office is assigning box numbers to all rural routes and
star routes.

Paragraph 8.4{a) (2), therefore, contains modified language to note that a rural
route with box number is an acceptable residential address. Paragraph 8.4{c)
continues to provide a place for applicants to draw a simple locaticnal map.
While rural or star route numbers are sufficient residential addresses if they
include a box number, applicants in rural areas will still need to complete the
locational map in order that they may be placed in the proper election districts.
The instructions will note that this wap also may be used by individuals with
non-traditional residences (such as those living on c¢ity streets) to show where
they live.

#32313 D. Address Where You Get Your Mail (If Different from the Address Where You
Live}

The NPRM proposed that the applicant's mailing address be included if it is
different from the physical address. No cbjections were received to this
proposal. This information would be provided by applicants with post cffice
boxes, rural or star routes without box numbers, and mailing addresses for
non-traditional residences. Paragraph 8.4{a)(3), however, has been modified to
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reference rural and star routes without box numbers because those with box numbers
are now considered acceptable for residential address.

E. Former Address, If Applicable

The NVRA requires at 42 U.5.C. 1973gg-4(a) that the national form be usable as a
change of address form as well as an original registration application. In
addition, the states have indicated that the applicant's former address is
necessary on new registrations to facilitate canceling prior registrations. The
NPRM proposed that the form include instructions explaining that if the
application is used for a new registration or change of address, then the
applicant should provide in the detachable portion of the application the former
address at which he or she was registered. There were no cbjections to thig
propasal; accordingly, this provision is retained in paragraph 8.4(c} of the final
rules.

F. Date of Birth

Since there were no objections te requiring the date of the applicant's birth as
proposed in the NPRM, paragraph 8.4({a)(4) of the final rules continues to require
the applicant's date of birth on the form in the standard month-day-year sequence.

G. Telephone Number (Optional)

Although not absolutely necessary, the applicant's telephone number is thought to
be necessary or desirable by most of the election officials responding to a state
survey, primarily as a means to enable registrars to clarify or complete required
items of information by telephone rather than rejecting questionable applications
outright. The NPRM proposed that the form request the applicant's telephone
number as an optional item, so as to avoid undue intrusion into the applicant's
privacy.

There were a few objections to this proposal. One commenter wanted the phone
number to be mandatory and another wanted the Commission to exclude this element.
A third commenter wanted the form to designate "daytime" or "evening" phone
number. ¥For the reascons listed above, paragraph 8.4(a) {5) of the final rules
continues to request the telephone number as an optional item, permitting the
applicant to decide which number is appropriate.

H. Voter Identification Number (for States That Reguire cr Request It)

States currently use voter identification numbers in the administration of voter
registration to assist in identifying mame changes for individuals already
registered; to differentiate between individuals of the same or similamame and
the same birth date to prevent duplicate registrations; to identify registrants
who have moved within a jurisdiction and facilitate the transfer of change of
address information from motor vehicle and agency registration sites; and to
combat voter fraud through removal of registrants who are no longer eligible to
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vote in a particular jurisdiction. The identification number is also the primary
key for many computer coperations related to the administration of elections (such
as voter registration and review of ballot access petitions), without which staff
would have te enter significantly more information or run through several
iterations of an operation to find the record of a particular individual, slowing
the process and increasing the possibility of duplicate registrations.

The issue of requesting or requiring an identifjication number from voter
registration applicants raises difficult questions. The ANPRM sought comment on
the alternative of requiring only the last four digits of the applicant's social
security number as a means of meeting privacy concerns while still allowing the
use of these numbers for identification purposes. State and local election
officials, however, made compelling arguments in support of the need for full
voter identification numbers. They argued that the last four digits were
insufficient to differentiate between individuals, particularly in large areas
with highly mcbile populations where the incidence of individuals having the same
or very similar last four digits increases. Several also contended that the last
four digits do not provide a sufficient identifier for use with a number of
established automated voter registries, driver's license records, and other agency
records.

The Commission was also concermed that reguiring only the last four digits would
arbitrarily impose on the states an identification system that might conflict with
current state needs and practices, and ultimately conflict with future individual
identification systems currently under discussion or development in the public and
private sectors. The NPRM proposed that the application provide a field for
whatever identifijcation number might be regquired or requested from the applicant's
state of residence. The general instructions would direct the applicant to the
instructions for that state, where the request or requirement would be identified.

A number of commenters, primarily election officials, supported this proposal.
These commenters repeated arguments originally made in response to the ANPRM on
the need for the full social security or other identification number in the
administration of voter registration and other parts of the election process.

Commenters who opposed it felt that the requirement should either be eliminated
or simplified by requiring only the last four digits of the social security
number. Some commenters protested that the proposed procedure would be onerous
because it would require the applicant to lock up the appropriate state
requirements and provide a number that might not be easily remembered. Some arqued
that the number cannot be deemed necessary because only a minority of states
currently regquire it. Others were ccncerned about confidentiality issues
associated with providing a social security number for records that may be
accessible to the public, One commenter expressed concern that the Commission's
propesal would encourage states that do not now request a voter identification
number to begin doing so.

While only 13 states may and do require the applicant to provide their full
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social security number under provisions of the Federal Privacy Act of 1974 5(
U.8.C. 552a note), 21 others (including some states that do not now request such
information) stated in response to a Commission survey that they consider the
social security number or other number such as the driver's license number either
necessary or desirable for the administration of voter registration. Some states
prohibited by the Privacy Act from requiring the social security number find that
by requesting it, the majority of registrants will provide the number, thereby
facilitating the maintenance of accurate voter registration records.

Seventeen states currently do not request or require such an identification
number, but most of these have relied upon place of birth information to assist
them in distinguishing between individuals with similar names and ther32314 same
date of birth. As noted below, final rules will exclude place of birth from the
national form; therefore, that information will not be available when applicants
use the national form. Such states may thus turn to requesting a voter
identification number, in lieu of place of birth. Some are considering the use of
an identification number to facilitate the automated transfer of change of address
information from motor vehicle offices and agencies designated to register voters.

Voter identification numbers are not necessary for determining the eligibility
of the applicant. Nevertheless, a field for this number has been included on the
application because a majority of states indicated that it is necessary to
effectively administer the voter registration process. The Privacy Act permits
(and federal courts have upheld) states' rights to require the social security
number for voter registration records if the state had reguired it by statute or
regulation prior to January 1, 1975; and the Public Health and Welfare Code 4@
U.S5.C. 405) permits agencies that are required to be or that may be designated as
voter registration sites under the NVRA (such as state motor vehicle, general
public assistance, and tax offices) to require social security numbers for their
records administration.

Paragraph 8.4(a) (6) retains the provision referring applicants to their
particular state's reguirements for an identification number because the Privacy
Act permits some states to reguire the full social security number while others
may only request it; some states may choose some other number such as a driver's
license number; and some states will be satisfied with the last four digits of the
sogial security number. The Commission will make the instructions as simple as
possible to reduce any potential confusion.

While some commenters expressed concerm about the issue of maintaining the
confidentiality of scocial security numbers, the Commission believes that this is

best life to the states and courts who have bequn to address the matter.

I. Political Party Preference (for States Where it is Required to Participate in
Partisan Neminating Procedures)

The NPM proposed that a field be provided for applicants to declare political
party preference when registering in states that require this information in order
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to participate in partisan nominating processes. Applicants completing the form
would have been directed to consult the accompanying instructicns for their state
of residence to determine whether their state requires this designation, and if
50, how to determine whether their preferred political party is recognized in
their state, and to offer "unaffiliated" as an alternative tc designating a
pelitical party.

Many commenters supported this proposal, but others cbjected tc certain aspects.
Some commenters objected to the proposal that applicants telephone the state
election office to determine if a particular party was recognized. Their suggested
solutions included modifying the instructions to list qualified political parties
by state and providing the state election cfficial's telephone number for
information on parties that qualified after the booklet was printed. In addition,
some commenters suggested that "no party registration" or "none" would be more
easily understood than "unaffiliated“.

The Commission, while sensitive to these concerns, has determined that it would
be inadvisable to list parties currently recognized by each state, both because
such reccgniticn may be removed and because other parties may be recognized
subsequently. On the other hand, having applicants call for information on newly
qualified parties requires an additional step in the registration process.
Furthermore, the Commission notes that the telephone numbers of state election
offices often change over short periods of time, a fact which would necessitate
frequent revision of the instructions for the national form.

Therefore, paragraph 8.4 (a) (7) provides that the instructions direct applicants
to consult the accompanying instructions for their state of residence to determine
if that state reguires this information in order to participate in partisan
nominating processes. The instructions will note that if applicants registering
in these states list "none", leave the field blank, or list a peclitical party not
recognized by the state, they may be prohibited from voting in partisan nominating
contests but can still vote in other elections.

J. Signature of Applicant Under Oath

Virtually every state requires the signature of the applicant under penalty of
perjury. In addition, the Act requires the signature of the applicant under
penalty of perjury. 42 U.S8.C. 1973gg-7 (b) (2){C}). This requirement is reflected
in paragraph 8.4(b} (3).

The Act further requires a statement that Yspecifies each eligibility requirement
(including citizenship)" and "contains an attestation that the applicant meets
each such requirement." 42 U.85.C. 1973gg-7{b) (2} (A) and (B). Because states vary
significantly in their specific voter eligibility recuirements, the NPRM proposed
that the application identify U.S. Citizenship (the only eligibility requirement
that is universal} and then incorporate by reference the other specific voter
eligibility requirements of each individual state {such as age, residence,
criminal conviction, and mental incapacity), directing the applicant to the
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instructions under the applicant's state for the list of those requirements.
Because a few states require a special pledge of allegiance to their state
Congstitution or other special ocath as an eligibility requirement, the NPRM
proposed to incorporate by reference any such state pledge in the oath on the
national application. This approach is retained in paragraph 8.4(b) (1) of the
final rules.

One commenter proposed modifying the oath to attest that signing the application

-.authorizes cancellation. of. previous registrations. This modification has not been
included both because it is not required by the NVRA, and because the applications
may be used to change information on the registry, and cancellation of the
previous registrations would not be appropriate in such cases.

Some commenters argued that at least some of the states' eligibility requirements
could be simplified {especially regarding party affiliation, criminal conviction,
and mental incapacity) so that they could be listed on the application along with
citizenship. However, there are enough variations in state eligibility
reguirements that such an approach could misstate the regquirements cof particular
states, mislead the applicant, and unduly complicate the application.

Accordingly, paragraph 8.4 (b) (1) of the final rules retains the original proposal.

The NPRM also proposed that the applicant sign a statement that he or she has
read the accompanying booklet, and to the best of his or her knowledge, meets the
requirements as stated on the form and in the accompanying instructions. Numerous
commenters noted that this reguirement could both constitute a literacy test
prohibited by the Voting Rights Act and discriminate against the visually
impaired. These commenters urged that the form simply require the applicant teo
attest to meeting each requirement, in acceordance with 42 U.S.C. 1973gd/ (b) (2} (B)

The Commission agrees; accordingly, paragraph 8.4 (b) (2) of the final rules has
been so modified.

K. Date of Signature

While no commenters opposed the proposal in the NPRM that a field ber32315
provided for the date of signature in the standard month-day-year format, one
election official suggested that states be permitted to accept applications even
when this information has not been provided. The Commission considers this a
matter for states to decide; therefore, paragraph 8.4(b}(3) retains this provision.

L. If You Are Unable to Sign Your Name, The Name, Address, and (Optional)
Telephone Number of the Person Who Assisted You In Completing This Form

A few commenters expressed concern about the proposal to require the name,
address, and telephone number of the person assisting an applicant who is unable
to sign his or her name. They noted that such a requirement might have a
dampening effect on participants in organized voter registration drives,
especially in poor rural areas; and that such a requirement might constitutéhe
kind of "formal authentication" prohibited by the Act.
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However, in cases where the applicant is unable to sign the application, and only
in such cases, it may be legally or administratively necessary to require the
name, address, and (optional} telephone number of the person assisting the
applicant as a reascnable means of deterring or detecting fraudulent voter
registration applicaticns. Such an important purpose cutweighs whatever dampening
effect the requirement might have on those providing assistance. Moreover, some
states have indicated that they will not process amn application without the
applicant's signature unless information on the person assisting the applicant has
been provided.. Paragraph 8.4 (b) (5), therefore, retains this requirement.

Such a requirement does not constitute the kind of "formal authentication®
prohibited by the Act. The Act's use of "formal authentication" in conjunction
with its use of "notarization" refers to an official act by a public officer. The
mere identification of the person who provided assistance to an applicant unable
to sign the application does not, then, qualify as "formal authentication.”

One commenter suggested that the regulations prohibit this item from being used
as a means of formal authentication. Since the NVRA already prohibits mail
registration forms from including any requirement for notarization or other formal
authentication, at 42 U.5.C. 1973gg-7(b) (3}, the regulations need not restate this
prohibition.

M. Race/Ethnicity

Both the ANPRM and the NPRM sought comments on whether "race/ethnicity" should be
included on the national mail registration form. Those who responded to this
issue presented a wide range of well-reasoned arguments.

Arguments raised in support of requiring "race/ethnicity" included: it is
necessary to monitor the effectiveness of registration efforts under the Act; it
is necessary to comply with the intent of the NVRA to eliminate barriers to equal
voter registration; it is essential for full enforcement of the NVRA's
anti-discrimination provisions concerning confirmation mailings; it would provide
a statistical basis for administering and enforcing the Voting Rights Act; it is
necessarxy under the U.S. Constitution to determine whether a jurisdiction
unconstitutionally discriminates on the basis of race; and it would serve as a
guide to determine minority representation of pollworkers.

Arguments presented against asking "race/ethnicity" included: it is not necessary
to determine eligibility to vote; it is not essential for voter registration
purposes; it is not necessary to comply with the intent of the NVRA; it is not
required by the Voting Rights Ackt; it could have a chilling effect on voter
registration, because applicants may view such a request as personally offensive,
an invasion of privacy, or intimidating; it would require an unwieldy and/or
emotionally charged classification scheme of possible races or ethnic groups; it
could lead to an application's being rejected because the applicant failed to
indicate his or her race or ethnicity; and it could result in some applications
being more closely scrutinized than others on the basis of the applicant's race or
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ethnicity.

The Commission considered several options on how best to deal with this issue.
These included requiring "race/ethnicity" from every applicant using the national
voter registration form in every state; requiring "race/ethnicity" as an optional
item in every state; requiring "race/ethnicity" only in those states that
currently require it under state law; providing a box for "race/ethnicity" on the
application, with instructions to applicants to complete the space in accordance
with the state-specific requirements listed for their states; and not requesting
or regquiring "race/ethnicity” on the application.

Requiring "race/ethnicity" on every form from every applicant using the national
voter registration form in every state would facilitate the enforcement and
administration of those sections of the Voting Rights Act that involve
determinations of racial impact, along with any monitoring of the racial impact of
the NVRA itself. It would also satisfy all of the other arguments in favor of
asking "race/ethnicity," and is simple and straightforward for the applicant.

However, adopting this option would raise the difficult question of whether the
Commission cam impose requirements beyond what many states require under state
law. It also fails to accommodate any of the concerns expressed by those opposed
to including this item, especially the concern that applications might be rejected
simply because applicants failed to respond to the question.

The Commission notes that any approach that does not require "race/ethnicity"
nationwide would not be helpful in administering Section 2 of the Voting Rights
Act (42 U.5.C. 19%73), or in menitoring the racial impact of the NVRA, in sktates
that do not require this information. However, the data generated through the
NVRA form in states that do not otherwise seek this information would likely be of
limited use either under Secticn 2 of the VRA, or in monitoring the racial impact
of the NVRA.

If "race/ethnicity" were to be requested as an optional item nationwide, states
that do not currently require this information would be unlikely to reject
applications from those who failed to respond to the questicn. This approach
would also satisfy a number of other concerns from those opposed to including the
question. For example, those opposed to providing this information on personal
privacy grounds would not be required to do so. Finally, it is simple and
straightforward for the applicant.

Its principal disadvantage is that, to the degree that applicants fail to
respond, there would be gaps in the data bases of states that currently require
this information and use it teo help maintain racial statistics to help in
administering Section 5 of the VRA (42 U.S.C. 1973c).

Requiring "race/ethnicity" only in those seven states that currently require it
under statre law would neither enhance nor hinder current data collection efforts

pursuant to Section 5 of the VRA. This would be consistent with current state
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practices to require "race/ethnicity" in states that currently do so but would not
impose this requirement on applicants in states that do not. However, this
approach would not serve the needs of the two states that currently request but do
not require this information.

Omitting "race/ethnicity" entirely would simplify the application form*32316
bocklet, and process, while satisfying all the concerns of those opposed to asking
for this information. However, this could diminish data collection efforts
pursuant to Section 5 of the VRA by creating gaps in the data bases of. those
states that currently require this information and use it for this purpose.

After considering all of these options, the Commission has decided to provide a
box for "race/ethnicity" on the application, with instructions to applicants to
complete the space in accordance with the state-specific requirements for their
states. This approach is most consistent with current state practices, in that it
requires or requests "race/ethnicity" in states that currently deo so without
imposing it on applicants in states that do not. It alsoc accommodates changes in
state requirements by permitting changes in the booklet portion of the form
without having to change the application itself.

Thus, new paragraph 8.4 (a)(8) includes a field for "race/ethnicity” on the
national mail registration application, to be completed by applicants if
applicable for their state of residence. It also states that the application
shall direct the applicant to consult the state-specific instructions to determine
whether "race/ethnicity™ is required or requested by his or her state.

ITI. Items to be Excluded From the Form

The Commission has determined, in consultation with the states, to exclude the
following items from the mational mail voter registration form because they do not
meet the "necessary threshold" of the NVRA to assess the eligibility of the
applicant or to administer voter registration or other parts of the election
process.

A. A Checkbox To Identify Whether the Application is a New Registration, Address
Change, Name Change, or & Party Change

The WPRM proposed that this information be requested in a checkbox as the first
item on the application to facilitate the maintenance of accurate voter
registration lists. Some commenters noted that this field is unnecessary so long
ag the applicant is required to complete the application and also provide former
address and, where appropriate, former name. Others noted that they have found
the use of such a checkbox to be unreliable.

Accordingly, this provision has been deleted from the final rules.

B. Information on Former Party Affiliation
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The NPRM proposed that applicants be required to provide information on former
party affiliation on a detachable portion of the application. One state election
official objected to this proposal because the only way to establish or change
party affiliation in his state was to vote in the party's primary election. In
addition, information on former party affiliation is not considered necessary to
maintain accurate voter registration records. Accordingly, this requirement has
been deleted.

.C. Gender

The NPRM invited comment cn the desirability of including a field for gendemn
the national voter registration application. Comments made in response were mixed.

The principal argument including gender was that it is unnecessary in determining
the eligibility of the applicant.

Arquments for including it were twofold: that it is useful in voter
identification in cases of ambiguous or similar names, and that it is desirable
for generating statistics sought by researchers, candidatesa, and the media.

Given these legitimate viewpoints, paragraph 8.4(a) (1), as discussed above,
provides for an optional prefix to the applicant's pame. Although not including a
gender field per se, the application will list the possible choices of "Mr.",
"Mrs.", "Miss", or "Ms." in a box before the field for the applicant’s name.

D. Information Regarding Naturalization

Many commenters agreed that information regarding naturalization should not be
included on the national mail voter registration application. While several
commenters stated that information regarding whether or not an individual has
become & naturalized citizen is essential in order to assess an individual's
gualifications for voting, numerous others urged the Commission to exclude any
items, including information regarding maturalization, that are not absolutely
essential to the registration process.

While U.S. citizenship is a prerequisite for voting in every state, the basis of
citizenship, whether it be by birth or by naturalization, is irrelevant to voter
eligibility. The issue of U.S. citizenship is addressed within the oath required
by the Act and signed by the applicant under penalty of perjury. To further
emphasize this prerequisite to the applicant, the words "For U.S5. Citizens Only"
will appear in prominent type on the front cover of the national mail voter
registration form. For these reasons, the final rules do mot include this
additional requirement.

E. Place of Birth

Comments on whether or not to include place of birth on the national mail voter
registration application were divided. The central argument advanced for
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including place of birth was its usefulness as a vehicle for distinguishing
duplicate registrations. One commenter noted that his state had a Constitutional
requirement that place of birth be included on registration forms, while another
noted that place of birth is often used as a starting point to "investigate"
citizenship as it pertains to voting eligibility.

The Commission notes, however, that duplicate registrations can effectively be
distinguished given the required information contained on the application,
including the optional prefix field, date of birth, and voter identification
number in those states that will utilize some form of specific numerical
identifier. Seventeen states currently function without requiring place of birth.

Given its potential for inviting unequal scrutiny of applications from citizens
born outside the United States, such as those born of parents serving overseas in
the Armed Forces, the final rules do not include place of hirth on the national
mail voter registration application.

F. Occupation

All commenters agreed that occupaticnal information is neither essential for
determining vote, eligibility nor for the administration of the election process.
The final rules do not provide for a field for an individual's occupation on the
application.

G. Specific Information Regarding Criminal Conviction or Mental Incapacity

Voter eligibility requirements vary considerably among the states, especially
with regard to both disenfranchising for criminal convictions and definitions of
mental incapacity; therefore, the NPRM proposed to incorporate these matters into
the application by reference to the individual state voter eligibility
requirements.

One commenter pointed out that his state currently requires applicants who have
been convicted of a disenfranchising crime to provide the date on which the
applicant's voting rights were formally restored. A survey of the states
suggests, however, that the majority of them do not formally restore a convicted
felon's veoting rights by any special act or ceremony. Instead, rightsr32317 are
automatically restored either upon completion of the sentence or upon completion
of the period of incarceration. Moreover, the overwhelming majority of states do
not reguest or require the date of the restoration of their voting rights from
applicants who have been convicted of a disenfranchising crime.

It appears, then, that the date of restoration of voting rights is not itself
essential to determining the eligibility of applicants, provided that applicants
affirm in writing and under penalty of perjury that they have not been convicted
of a disenfranchising crime, or, if so, that their voting rights have been
restored.

For these reasons, paragraph 8.4(b) (1) parallels the NPRM by incorporating
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matters of criminal conviction and mental incapacity by reference to the
individual state voter eligibility requirements.

H. Height, Weight, HRair and Eye Coclor, or Other Physical Characteristics

Although one response to the NPRM indicated that height was a useful element in
identifying voters at the polls, all other commenters on this issue agreed with
the NPRM that physical characteristics are essential neither for determining voter
eligibility nor for the administration of the election process. The final rules
do not include a field on the application for information pertaining te an
individual's height, weight, hair and eye color, or any other physical
characteristic.

I. Marital Status

All commenters agreed with the NPRM that marital status is essential neither for
determining voter eligibility nor for the administration of the election process.
The Commission is not including marital status on the application.

J. Other Names

A number of commenters agreed with the NPRM that other mnames, including maiden
name, spouse's name, mother's maiden name and others, are neither essential for
determining voter eligibility nor for the administration of the election process.
One commenter urged that maiden name be required because it is used as the chief
identifier to update and cancel voter registrations. Another argued that maiden
name was necessary to avoid a dual registration system in his state because it was
required by the State Constitution. However, the national application will serve
as a notice of name change; and most states indicated in response to a Commission
survey that other names are not necessary. The Commission is not including
information regarding other names on the application.

K. Miscellaneous Items

A number of comments received in response to the NPRM supported the exclusion
from the national form of such items as language preference, the need for
assistance by persons with disabilities, and the willingness to serve as a poll
worker. One commenter, however, supported a checkbox for language preference and
another suggested adding a checkbox to be used for requesting an absentee ballot.

The Commission recognizes the concerns of language minority groups, as well as
the language minority requirements of the Voting Rights Act specified im2 U.S.C.
1973aa-la and 1973(f) (4). Indeed, the Commission is hoping to develop separate
versions of the national mail voter registration form by translating the form into
eacil of the written languages covered by the Voting Rights Act, and to do so to
the extent technically possible in a side by side format with the English version.

Furthermore, the Commission realizes that local election officials face a
challenge due to the dwindling pool of potential poll workers, and that a number
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of individuals who register by mail may alsec apply to vote by absentee ballot.

Nevertheless, alternative means exist for eliciting these miscellanecus items
other than including such questions on the application. Also, states have the
option of implementing a provision of the NVRA permitting them to require persons
who register by mail to vote in person the first time after registration, unless
the registrant's right to vote absentee is protected under federal law. The final
rules, therefore, do not require or request any such miscellaneous information.

III. Format
A. Layout

The ANPRM sought comments on whether the design of the form should be a single
sheet, an application with a separate set of instructions, or a tear out
application within a booklet of instructions. Sections 8.3 and 8.5 of the NPRM
proposed the third approach because it appeared to be the best way tdevelop a
universal form that would accommodate the information requirements under the NVRA
and different state reguirements. Under this approach, the Commission considered
the "form" to include both the application portion and the accompanying booklet of
instructions.

The NPRM proposed that the booklet would contain one or more tear out forms,
instructions on how to complete the form, and a list of each covered state's
eligibility and information requirements. under this approach, the information
contained in the bocklet would be critical to the application, and the application
could not be used without the accompanying instructions. All of the information
relating to a particular state would be consolidated in one place. If the
applicant had any questions concerning his or her state's re¢quirements, the
applicant would be able to read the relevant information under his or her specific
state. Upon completing it, the applicant would forward the form to the
appropriate state-level election official, as listed in the booklet.

Although a number of commenters supported this approach as the most practical way
of developing a universal form meeting all the requirements of the NVRA, there
were also a substantial number who opposed it. Opponents argued that the booklet
was likely to be complex; intimidating, confusing, and time-consuming to use; and
costly to produce. A number of commenters urged that states, agencies, and voter
registration drives be permitted to distribute the national application with only
the pertinent state's instructions, instead of a booklet with all state
requirements. However, one commenter was concerned that applications might become
separated from the hooklet and suggested the application include a note warning
the applicant not to complete the application if it had been detached from the
bocoklet.

In considering whether or not the application should be made available separate
from the general instructions and specific state instructions, the Commission

worked tc ensure that: (1) the form meet all the requirements of the NVRA and be
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"user friendly"; (2) the appropriate general instructions and state-specific
information always be provided with the application; (3) the form be usable
anywhere in the nation, enabling persons temporarily away from home (such as
students and travelers) to apply to register to vote from a state other than the
one in which they legally reside for voting purposes; and (4) the cost of
producing the form be kept to a minimum.

Relating to item 2 above, permitting applications to be distributed without
..attached general instructions and state voter registration requirements could

result in applicants not receiving the information needed to correctly complete

the application and attest to their eligibility. Also, if the distributior¥3z31s

of the application with the general instructions and a single state's information
is permitted, states and voter registration drives may not maintain a sufficient

supply of information booklets to enable individuals to register in another state
where they maintain their voting residence.

The latter concern was reinforced when a recent Commission survey established
that 42 states and the District of Columbia are planning to develop or have
developed their own state mail registration form as permitted at 42 U.S.C.
1973gg-{a){2}. (The remaining 3 states that responded noted that they did not
know yet if they would do so.) Only 7 of the 46 indicated that they might use the
national form, under limited circumstances, in their agency registration process.
In most instances, therefore, the national form is likely to be used only by
students, businesgs travelers, and others who are temporarily away from their state
of residence. On the other hand, organized voter registration drives may prefer
to use the national form when state forms are not readily available or are
extremely complex, or where registrants come from many states.

In weighting all these considerations, the Commission has determined the national
application card may be made available without the entire booklet attached. This
will enable voter registration drives targeting only one state's residents to
distribute with the applicaticn only the general instructions and that state's
information.

The chief state election official, however, must still make available the
complete national mail voter registration form {the application and booklet) as
required under 42 U.S$.C. 1973gg-4(b). As stated in paragraph 8.3(a), this includes
the application, general instructions for completing the application, and each
state's instructions for the unique eligibility and voter registration
requirements.

Applicants must attest to meeting each of thelr state's eligibility requirements,
and so they have to be familiar with that portion of the instructions.
Out-of-state applicants will not be able to use the national application to
register if a particular state or organization does not supply instructioms for
their states.

Because some commenters did not think the regqulations stated clearly enough that
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all information for a specific state would be consolidated in one place, paragraph
8.3(b) states that the information for each state will be arranged by state. And
because commenters noted that proposed regulations in the NPRM did not clearly
differentiate between what would be on the application and what would appear
elsewhere in the form, section B.6 provides that distinction.

In the NPRM the Commission considered making the completed application sealable
by employing a removable strip covering a pre-glued area along the bottom of the
. form. The form could be folded at the center perforation and attached to a =
pre-glued area to the top of the form. Registrars would be able to remove the
sealing strip portion {which itself would be perforated) and either remove the
ancillary portion or else fold it back and file it along with the applicatiom.
There were no objections to this proposal, although one commenter did not think
that a pre-glued strip was necessary because the postal service is required to
held the information confidential.

The purpose in suggesting that the application be sealable was to ensure that the
application meets postal service size specifications and that both parts remain
intact through the mail. Paragraph 8.5(c) (1), therefore, retaing the provision
that the application be sealable. The reascn for using a remcvable strip covering
a pre-glued area is to prevent unused applications stored under humid conditions
from sticking to one another. The Commission, however, is currently investigating
practical and cost-saving alternatives before deciding on one particular method.

The NPRM proposed that the "outside” of the application ceontain blank address
lines. The address of each state registration official would be provided in the
accompanying instructions. Applicants would be directed to complete the front of
the application with the appropriate address and affix first class postage.
Appropriate postal indicia would bhe preprinted accordingly. Although one
commenter suggested that the forms be postage-prepaid, this is not feasible
because no federal funds have been appropriated to cover such postage.

Some commenters suggested that the proposed rule be amended to require "Chief
Election QOfficial, state of " be preprinted on the application with
instructions for the applicant to £ill in the name of the appropriate state. They
argued that a more complicated address is not needed under the NVRA. While this
would be a simpler approach, a representative of the naticnal officesf the U.S.
Postal Service stated that it is unlikely applications with such abbreviated
addresses would be delivered. This representative and some election officials
also indicated that even with the addition of the city and zip code, delivery
could be significantly delayed. The Commission is mindful that adopting such an
approach could result in toc many applications not reaching their destination at
all or reaching it too late for applicants to be registered for upcoming
electiong, thus defeating one of the goals of the NVRA. Accordingly, paragraph
8.5(c}) (2) retains the provision that application contain blank lines to be
completed by the applicant using the state information provided.

B. Size, Weight, and Color of the Form
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The WPRM proposed to capture all of the required data elements on a single 5'' x
8'! application card of sufficient stock and weight to satisfy postal regulations
and standard filing requirements. A few commenters objected that this size was
either too big in comparison to the size of forms currently used in their state,
or too small to accommodate all data elements in a type size large enough for the
average voter. Nevertheless, the Commission has determined that this is the hest
size for the application given postal requirements, the majority of states'
requirements, and the need for the form to be readable.

The NPRM suggested that the application card be attached by a perforated fold to
another $'* x 8'' card containing requests for ancillary information, where
applicable, such as former name, previous address, and a locational map. One
commenter urged that the fields for former name and address be included on the
application itself to ensure that applicants know that they should provide this
information. Another commenter recommended this information be included within
the application because optical scanning eqguipment will have to be adjusted teo
record each combined application and attached lower portion. Including fields for
such information on the applicaticn, however, would reguire the use of a smallex
type size, making the application difficult to read. Paragraph 8.5(b), therefore,
parallels the proposed regulations with regard to size of the applicatiom card and
the detachable portion. The application will rely on explicit instructions to
ensure that this information is provided in the detachable portion.

To accommodate optical scanning capabilities, the NPRM proposed to use ink and
paper colors of sufficient contrast for that purpose, to minimize the volume of
preprinted material on the application without sacrificing clarity to the
applicant, and to designate a signature field rather than a signaturer32319 line
for the applicant's signature or mark. Commenters supported these provisions, but
one suggested that the application also be printed with drop-out ink in areas
where the applicant prints his or her information and include tick marks to show
the applicant where to print characters representing the information they are
required to provide. The Commission will explore to what extent these suggestions
can be incorporated in the specifications for producing the form, but has not
addressed these matters in the final rules at paragraphs 8.5 (d) and (e).

A number of commenters on the ANPRM expressed their need to add information to
the application such as precinct and legislative districts. Accordingly, the NPRM
proposed to include, where practicable, blank areas on both sides of the form
labeled "For Official Use Only". ©No objections were received to this proposal and
paragraph 8.5(c) (3) parallels the language in the NPRM.

Some comments received in response to the NPRM indicated a need for margins from
1/2 '' to 1'' around the periphery of the application where holes can be punched
permitting placement of the card in a binder. The Commission will explore toc what

extent this is possible given the primary goal of producing a readable form in the
largest practicable type size.

C. Type Size
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To accommodate applicants with vision impairments, the NPRM proposed that the
form employ the largest practicable sans serif type size. The Commission has now
decided, however, that limiting the type face to sans serif would be unduly
restrictive. Paragraph 8.5(f}, therefore, does not reference a specific type face.

D. Bilingual Requirements

Jurisdictions covered by the NVRA must provide forms which meet the requirements
of the Voting Rights Act of 1965 to eliminate language barriers. 42 U.S.C.
1973aa-1({a). To accommodate the needs of language minority groups and the
language minority requirements of the Voting Rights Act, the Commission noted in
the NPRM that it hopes to develop separate versions of the form in each of the
written languages covered by that Act, to the extent technically possible, in a
side by side format with the English version.

One commenter suggested amending the regulations to state this regquirement.
Another suggested that the form, including confirmation mailings, be provided in
languages not covered by the Voting Rights Act. Federal regulations relating to
the requirements to provide election materials in a language other than English
are the responsibility of the U.S. Department of Justice and, therefore, the
Commission has not addressed this topic in these regulations. However, the
Commission intends to explore the possibility of developing the national form in
the written languages determined necessary by the U.S5. Department of Justice as a
meang of assisting covered states and local jurisdictions in their implementation
of the NVRA and the Voting Rights Act. Where more than one written dialect exists
for the language, the Commission will seek the advice of the Department of
Justice, organizations representing the various language minority groups, and
affected election officials before determining which one(s) will be used for the
translation.

E. Meeting the Needs of the Disabled

A few commenters objected to the proposed form because they believed it would
present particular barriers to Americans with disabilities. The Commissicn is
aware of the needs of persons with disabilities and the reguirements of both the
Voting Accessibility for the Elderly and Handicapped Act of 1984 and the Americans
with Disabilities Act {("ADA"). 42 U.S.C. 1973ee, 42 U.S.C. 12101 et seq. The ADA
requires that states provide disabled persons with "auxiliary aids and sexvices"
where necessary to participate in a program or benefit. Determinations of what
must be done to comply with both the NVRA and the ADA must be made by each state
in consultation with its state Attorney General.

One commenter pointed out that section 504 of the Rehabilitation Act of 1973
prohibits excluding a person, by reason of handicap, from participation in any
program or activity conducted by a federal agency. 29 U.5.C. 794. The Commission
proposes below to develop the national voter registration form in the largest
practicable type size and to explore the feasibility of reproducing the national
form's instructions cn audiotape in order to accommodate applicants with vision
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impairments. Furthermore, the NVRA requires distribution of the form at agencies
that are primarily engaged in providing services to persons with disabilities.
Therefore, many disabled applicants will have the assistance of agency personnel
when completing the form, if assistance is needed.

F. Production of Forms

As noted in the NPRM, the Commission is considering methods of keeping printing
.and production ¢osts to a minimum while maiptaining printing guality control. To
achieve these objectives, the Commission will have a modest number of each version
(English only and those in a language cther than English} of the form (the hooklet
of consolidated instructions and attached applications) as well as the separate
application printed at the Government Printing Office ("GPC"). This will make
these items government documents, available for sale through GPC, and will offer
the states and other interested groups an opportunity to "ride" the print order
for the guankities they feel necessary {and to reorder as needed). Given GPO
economies of scale, such an approach should substantially reduce costs and provide
an avenue for obtaining large gquantities of the form and separate application.

One commenter wanted the Commission to pay for the forms and provide a sufficient
number to the states. Another commenter proposed that the forms be made available
to 501(c} (3) organizations free of charge. Although the Commission plans to pay
for the initial production of the form and the separate application, the
Commission does not have the funds to produce enough to meet the states' needs.
Each state will have to decide whether or not the forms will be made available to
various crganizations free of charge.

Several commenters recommended that the regulations be revised to permit the
independent reproduction of the application and relevant parts of the
instructions. The Commission does not foresee any problem with reprinting or
photocopying the general instructions and relevant state information, or their
independent reproduction in a format wmore accessible to the visually impaired
(such as in Braille or audiotape).

The reproduction of the application, however, 1s more problematic. First, some
methods of reproduction will not yield a product that meets U.S. Post Office
specifications. Although a photocopied application which is too flimsy to go
through the mail on its own could be mailed in an envelope or delivered by hand to
the appropriate election official, this would regquire more effort from the
applicant than an application that meets these specifications. Second, some
methods of reproduction will not result in an application that meets the handling
and optical scamnning requirements of election offices. 8Still, the Commission is
*32320 sensitive to the issue of forms availability and is aware that a few states
permit the acceptance of applications that are not on the usual card stock used in
the state.

Accordingly, paragraph 8.5{(a) has been rewritten to permit the reprinting of the
national application using technical specifications to be set forth by the
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Commission at a later date. These specificaticons will incorporate specific
instructions on acceptable type size, layout, ink color and cuality, paper weight,
and the like. The Commission also plans to provide camera-ready copies of the
national application, upon request, to interested states and organizations.

Whether or not photocopies of the national application are acceptable is a matter
for each state to decide.

G. Obtaining State Information

Pursuant to the Act's requirement that the form specify "each eligibility
requirement" of each state (42 U.S.C. 1973gg-7(b) (2) {A}). the NPRM proposed that
the chief election official of each state responsible for coordinatingqetivities
under the NVRA he required to certify to the Commission each voter eligibility
requirement of the state, including the standard deadline for submitting
applications (with state Constitutional or statutory citations), within 30 days
after the promulgation of the final rule. The NPRM also proposed to require, from
officials in states requiring or requesting the applicant's full social security
number, the state's privacy statement required under the Privacy Act of 1974.5
U.S.C. 552a note.

These requirements are retained in section 8.6. This section now also: provides
examples of eligibility requirements for which state inforwmation is sought;
requires what, if any, voter identification number the state requires or requests;
whether the state requires or requests a declaration of race/ethnicity; and, as
recommended by one commenter, requires the designation and address of the state
election office where completed natiocnal mail registration applications should be
sent.

This section also retains the NPRM*s requirement that the chief state election
official provide the Commission with notice of any change thereafter to the
state's eligibility requirements within 30 days of the change. This provision has
been amended in paragraph 8.6(c) to state that such notification also is required
for changes to any of the other state-specific information referenced in
paragraphs 8.6 (a) and {b), such as deadlines for registration, voter
identification number, privacy notice, title and address of the state election
office.

Recordkeeping and Reporting Requirements

Under 42 U.S.C. 1973gg-7{(a}(3), the Commission is required to submit to the
Congress not later than June 30 of each cdd-numbered year a report assessing the
impact of the NVRA on the administration of elections for federal office during
the preceding 2 year period. The report must also include recommendations for
improvements in federal and state forms, procedures, and other matters affected by
the Act. The Commission is granted regulatory authority to prescribe, in
consultation with the chief election officials of the states, such regulations as
are necessary to implement this reporting requirement. 42 U.S.C. 1973gd/(a) (1).
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In order to produce a document that is both useful and comprehensive, the
Commission will need several different types of data. TFor some of this data (such
as total voting age population by state and demographic figures on reported voter
registration), the Commission will use figures produced by the Bureau of Census.
For the data elements identified below, however, the Commission will require the
chief election official of each state responsible for coordinating activities
under the NVRA to report to the Commission.

Paragraph 8.7(a) requires each state's chief election official to report to the
FEC, on a form provided by the Commission, the identified information, no laterx
than March 31 of each odd-numbered year (the year following each regularly
scheduled general election for federal office, hereafter referred to as "federal
general election") beginning March 31, 1995.

The Commission notes that several persons commenting on the NPRM suggested that
the date of the first report be moved to March 31, 1997, to enable the states to
provide a comprehensive report covering the entire two year period. However, the
NVRA requires a report to Congress in 1995. Paragraph 8.7(c) states that this
first report need only include a brief narrative description of the state's NVRA
implementation as described below, and the number of registered voters in the
state in the 1994 general election to use as a baseline for future reports.

I. Contents of the Report

For the reasons given, the following items are necessary to assess the impact of
the NVRA on the administration of elections for federal office.

A. The Total Number of Registered Voters Statewide (Both as “Active” and as
“Inactive") in the Federal General Election Two Years Pricr to the Most Recent
Federal General Election

The Commission believes that in order to assess the impact of the NVRA each two
years, it is essential to obtain as a baseline the total number of registrants
statewide (both "active" and "inactive" if the state makes such a distinction) in
the federal general election prior to the one just preceding the reporting date.
For example, for the 1999 report, the number would be the number of voters
registered in the November 1996 election.

In the absence of any specific comments on the NPRM opposing this repeorting
requirement, paragraph 8.7(b) (1) requires this information on each state report.
The Commission plans to convey the number of active registrants to the Congress
not only in numbers, but also, based on Census figures, as a percentage of voting
age population in each state.

B. The Total Number of Registersd Voters Statewide (Both as "Active" and as
"Inactive") in the Most Recent Federal General Election

In order to determine the overall increase or decrease in voter registration
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between federal general elections, paragraph 8.7(b) {2} requires from each state
the total number of voters registered in the most recent federal general election
and the number of "active" and "inactive registrants if the state makes such a
distinction.

C. The Total Number of New Valid Registrations Accepted Statewide Between the Past
Two Federal General Elections, Including A1l Registrations That Are New to the
Local Jurisdiction and Re-Registrations Across Jurisdictional Lines, but Excluding
All Applications That Are Duplicates, Rejected, or Report OQnly a Change of Name,
Address, or (Where Applicable) Party Preference Within the Local Jurisdiction

Because changes in total voter registration figures between federal general
elections result from additions to the list as well as deletions from the list,
paragraph 8.7(b) (3} requires of each state the total number of new valid
registrations between the date of the most recent federal election and the one
prior to the most recent. The Commission expanded the NPRM's language in response
to comments seeking clarification of the definition of what constitutes a "new
valid registration.™

+32321 While no commenters specifically cbjected to this reporting requirement,
one commenter suggested that the Commission also require the reporting of the
number of registration applications rejected, as well as the reason for their
rejection, in order to monitor the effectiveness of NVRA compliance tc the Voting
Rights Act. The final rules do not require this additicnal information as the
burden it would place on the states and other reporting entities would far
outweigh its potential usefulness.

D. If the State Distinguishes Between "Active" and "Inactive" Voters, the Total
Number of Registrants Statewide That Were Designated "Inactive” at the Close Of
the Most Recent Federal General Election

The language in paragraph 8.7(b) (4} describing this repofting item has been
altered Erom that in the NPRM to reflect the concern shared by several commenters
that, since individuals would be added and deleted from the voter roles at various
times during the election cycle in each state, no meaningful correlation could be
made from the information as proposed. The Commission feels a better basis cof
comparison will result by uniformly reguiring the collection of this information
"at the close of the most recent federal general electiomn.”

In order to maintain consistency in the numbers of registrants reported,
paragraph 8.7(b) (4} requires from those states that adopt the practice of
distinguishing between "active" and "inactive" voters, the number of registrants
designated as "inactive" at the close of the most recent federal general election
and who remained "inactive" after the most recent federal general election (thus
ruling out registrants that were designated "inactive" but were restored to
"active" status by reason of returning a confirmation notice or voting).

E. The Total Number of Registrations Statewide That Were Deleted From the
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Registration List Between the Past Two Federal General Elections

Paragraph 8.7(b) (5) regquires each state to report the total number of
registrations (both "active" and "inactive" if the state makes such a distinction)
that were, for whatever reason, deleted from the registration list between the
past two federal general elections. Although one commenter opposed this
provision, this information is necessary to provide a more complete view of
changes in total registration figures than would be available from information

. relating solely to.additions to the voter registration list.

F. The Statewide Number of Registration Applications That Were Received From or
Generated By Each of the Following Categories of Sources: (1) All Motor Vehicles
Offices; (2) Mail; (3} All Public Assistance Agencies That Are Mandated As
Registration Sites Under the NVRA; (4) All State-Funded Agencies Primarily Serving
Persons With Disaebilities; (5) All Armed Forces Recruiltment Offices; (6) All Other
Agencies Designated by the State; and (7) Aall Other Means (Including In-Person,
Deputy Registrars, Organized Voter Registraticn Drives Delivering Forms Directly
to Registrars, etc.)

The wording of paragraph 8.7(b) {6} of the final rules has been revised from that
proposed in NPRM to more clearly define the information sought by the Commission.
Several commenters were uncertain if the Commission would be asking for the total
number of registration applications {regardless of whether they are valid,
rejected, duplicative, or other information changes) from the various categories
of locations as distinct from individual agency offices throughout the state.

A principal objective of the NVRA is to expand the number and range of locations
where eligible citizens may obtain and complete a voter registration application.
The final rules, therefore, require informaticn regarding the number of
registration applications received from or generated by the sources identified
above to provide an indication of the level of voter registration activity from
each.

There was no significant opposition to this reporting requirement. A few
commentexs suggested that the Commission go beyond the proposed requirements to
include such things as the total number of registrations received from each
individual office of each entity providing registration services, and the total
volume of people served by each agency to compare the rate of indiwviduals
registered to the total number of people seeking service or assistance from each
entity. While this additional information might provide useful statisticgor the
evaluation and comparison of particular agency sites, the final rules do not seek
this information in view of the negative impact more complicated recordkeeping and
reporting requirements would impose on the staff of both election offices and
agencies or other entities providing voter registration services who are often
already burdened with overwhelming caseloads.

The Commission notes, however, that the collection and retention of this
information may be deemed necessary by the Department of Justice in those states
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that require disclosure of race on the voter registration application in order te¢
assist the Department in enforcing the variocus provisions of the Voting Rights Act.

G. The Total Number of "Duplicate” Registration Applications Statewide That,
Between the Past Two Federal General Elections, Were Received in the Appropriate
Election Office and Generated by Each of the Following Categories: (1) All Motor
Vehicle Offices; (2) Mail; (3) All Public Assistance Agencies That Are Mandated As
Registration Sites Under the NVRA; (4) All State-Funded Agencies Primarily Serving
Persons With Disabilities; (5) All Armed Forces Recruitment Offices; (6) A11 Other
Agencies Designated by the State; and (7) All Other Means ({Including In-Person,
Deputy Registrars, Organized Voter Registration Drives Delivering Forms Directly
to Registrars, etc.)

The Commission received comments both favoring and opposing this reporting
requirement. The nature of the cbjections varied from concerns regarding the cost
and logistical problems of collecting such information, te statements that the
state's current data system could not collect this information, to concerns that
determining duplicate applications in agencies would result in the applicant's
confidentiality being compromised.

The Commission believes that it is important to gauge the level of overlapping
voter registration activity from all categories of registration sources.
Collecting such information will lead to better registration site selection and
can indicate the need for improved voter information regarding the absence of the
need to re-register if one is already registered and has not changed address.

Although the collection of this information might present difficulties for some
jurisdictions, it is needed to meet the Commission's legal responsibility to
accurately report to the U.S. Congress on the impact of the NVRA on the
administration of elections. Moreover, mechanisms exist {such as coding
techniques using an alpha-numeric identifier)} which would allow for the accurate
reporting of this information while maintaining the confidentiality of the
applicant in those instances in which confidentiality is a primary concern.
Accordingly, paragraph 8.7 (b) (7) requires the number of duplicate registration
applications *32322 received from each category identified above.

H. The Statewide Number of Confirmation Notices Mailed Qut Between the Past Two
Federal General Elections and the Statewicde Number of Responses Received to These
Notices During That Seme Period

Paragraph 8.7 (b) (8) requires that such information be reported, absent any
specific objections to the NPRM on the inclusion of this reporting requirement,
because the Act requires that registrars mail out confirmation notices to certain
types of registrants, and because the Act further requires that states maintain
records of all such mailings along with information concerning whether each
recipient has responded to the notire. Such information is important in assessing
the impact of the NVRA on the administration of elections and, in states which do
not distinguish between "active" and "inactive" registrants, such numbers are
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essential to adjusting overall registration figures.

I. In the State’s First Report, a Brief Narrative Description of the State’'s
Implementation of the NVRA; and in Subseguent State Reports, Any Significant
Changes to the Program

Because the Act provides the states a number of options in complying with the
NVRA, an overall description of how each state has initially implemented the Act
is.essential to assessing its impact. In order to enhance comparability across
states, the Commission will provide on the FEC reporting form a series of
quaestions with categorical responses requiring the state to indicate the options
or procedures the state has selected in implementing the NVRA. This requirement
is contained in paragraph 8.7{b) (9) of the final rules.

In response to concerns of several commenters, the Commission notes that the last
section of the reporting form will be left blark for states to include other
information that they may wish to report, such as specific information on forms
and systems used by the state to facilitate implementation of the Act, a
description of those cffices designated by the state as discreticnary voter
registration agencies, any programs or approaches to implementation that have
proved especially innovative or successful in implementing the provisions of the
NVRA, and any other additional information not covered in a specific category.

In like manner, the Commission will inguire in all subsequent reports about any
significant changes in each state's program.

J. Any Additicnal Information

The NPFRM proposed that no report on the impact of the NVRA on the administration
of elections would be complete without identifying the types of problems
encountered in its implementation and coperation.

Several commenters suggested that the Commission ask not only for problems
encountered, but also for successes in the implementation and operation cf the
NVRA.,

New paragraph 8.7(b) (10) requires states to provide any additional information
that would be helpful to the Commission in mesting the reporting requirement under
42 U.8.C. 1973gg-7(a) (3} . Accordingly, the Commission will provide an area on the
reporting form for states to identify and describe any particularly successful
program, any specific problems they have encountered {(including any financial
impact the states wishes to report) along with the measures they have taken to
address any such problems, and any other information they deem relevant.

K. Miscellaneous Items

Commenters suggested a number of additicnal items be reported that do not
conveniently fit into any of the above categories.
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One advocated the inclusion of such miscellanecus items as: The number of
bilingual registration forms distributed and the number of bilingual confirmation
notices mailed for each covered language; the number of bilingual registration
forms distributed and the number of confirmation notices mailed for each covered
language, by jurisdictiom, for each jurisdiction covered by the Voting Rights Act;
voting age population (based on census statistics) by race and ethnicity; and the
percent of whites and each protected class under the Voting Rights Act plus the
percent of statewide voting age population reflected in each category of
information to be reported under paragraph.s8.7(b) (5), disaggregated to voter
tabulation district and precinct level.

Another commenter suggested that the Commission include a compilation and
analysis of racial data relating to the impact of the law on historically
disenfranchised groups.

While the Commission acknowledges the concerns of many groups that the NVRA
achieve one of its stated goals in opening and simplifying the voter registration
process for those traditionally underenfranchised, such detailed statistical
reporting would not be necessary to assess the impact of the NVRA on the
administration of elections.

As noted previcusly, however, the collection and retention of these and other
types of demographic data relating to race wmay be necessary in those states that
require race be included on the voter registration application in order to assist
the Department of Justice in enforcing the Voting Rights Act.

IT. Items Not To Be Reported

For the reasons given, the Commission will not request reporting of the following
items:

A. The Number of Declinations Filed at Agencies or Motor Vehicle Offices

The Act requires that applicants at public assistance agencies be provided a form
on which they may decline in writing to register £o vote and permits, though does
not require, such a procedure in motor wvehicle offices. The majority of commenters
agreed with the Commission's proposal not to include the number of declinations
filed with the various agencies because of the ambiguous nature of this
information and the substantial additional costs for recordkeeping. The person
most strongly in favor of requiring information regarding declinations suggested
that, if available with the reasons For the declinations, the results could be
used to monitor whether states are in compliance with the Voting Rights Act, and
if applicants are being denied effective access to the franchise. However, there
are any number of reasons why a person may decline to register to vote, including
that the person is already registered. Moreover, the same person may decline to
register several times during the same two-year period at different agencies or
even at the same agency. Retaining records on the number of declinations will
therefore not be likely to yield any statistically useful information. The
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Commission alsc wishes to avoid discouraging agencies from participating in voter
registration activities by imposing on them burdensome reporting responsibilities.

Also, states must retain declinations for 22 months. 42 U.S.C. 1974t seq.
States may want tc ensure that such declinations are retained in such a manmer as
to be able to identify originating offices or agencies to permit an examination of
declination patterns, if necessary.

B. The Number of Persons Voting Under. the . "Fail-Safe" Provisions of the NVRA

One ccmmenter requested that the Commission include information on the number of
persons voting under the "fail-safe” provisions of 42 U.5.C. 1973gg-6(e)in order
to help determine *32323 the efficiency of the Act. These provisions permit
certain classes of registrants to vote that were formerly unable to do so because
of bureaucratic or legal technicalities.

The NVRA specifically affords states considerable latitude in how to administer
the "fail-safe" voting process. The procedures adopted in some states, therefore,
will generate statistics on the number of "fail-safe" voters more readily than
will the procedures adopted in others. Moreover, in some instances it may be
difficult to distinguish between voters utilizing the "fail-safe" procedures
developed in accordance with the Act and those utilizing existing state provisions
for casting a provisional ballot.

For these reasons, the Commission is not seeking this information.

C. The Number of Persons Newly Registered Between the Past Two Federal General
Elections Who Voted in the Past Federal General Election

No comments were received regarding this item. Because whether or not registered
persons subsequently vote is a matter driven by a multitude of variables cutside
the Act, and alsc because election officials do not routinely undertake the
burdensome task of gathering information on the subsequent voting of a specific
group of registrants, the Commission is not requiring this information.

D. The Postal Costs Incurred Statewlide Between the Past Two Federal General
Elections for All Mailings Reguired Under the NVRA

Comments on the proposal to report the postal costs incurrsd statewide for all
mailings recquired under the NVRA were generally negative. Most commenters
questioned the necessity of collecting this information, and felt that the
administrative costs of gathering the information would impose a considerable
additional financial burden on localities. Other commenters stated that for many
smaller jurisdictions, the data gathered would be incomplete and unreliable.

Of those commenters in favor of including postal costs, a few went beyond the
scope of the proposed rules and stated that they would like to see not only postal

costs reported, but also all other costs associated with the implementation of the
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NVRA.

These comments have persuaded the Commission to delete this requirement from the
final rules. This would not preclude states from voluntarily providing this
information in their biennial report to the Commission.

E. Other Implementation or QOperating Costs of the NVRA

As was.the case with the ANPRM, a number of commenters to the NPRM wanted to
report other implementation and operating costs of the NVRA. For a numper of very
practical reasons, however, the Commission is not seeking such data.

First, states will approach the NVRA from many different starting points. The
costs of newly implementing any of these programs will entail an upfront
expenditure which could not be compared to any new costs incurred by states that
already administer some or all of the required programs.

Second, states vary considerably in their degree of computerization in election
offices as well as in motor vehicle and public assistance agencies.
Computerization at both the state and local levels will result in apparent reduced
operating costs in states that already employ such technology.

The Commission also recognizes that the different implementation strategies of
the various states will likely show different kinds of costs and therefore
comparisons and even total cost figures would be misleading.

Finally, it is the experience of this Commission in conducting previous research
on election costs, that few election offices are able to isolate their election
related costs from the costs of other non-election-related office activities.
However, this would not preclude states from veluntarily reporting other costs
(e.g., in the brief narrative description of the state's implementation of the
NVRA section of the report).

Reguliatory Flexibility Act

One commenter argued that Che proposed rules would violate the Requlatory
Flexibility Act under 5 U.S.C. 605(b) because of the impact on small entities.
However, as the commenter notes, both the NVRA and the rules are directed to the
covered states and not to local jurisdictions. Under the rules, the covered
states will choose their own methods of implementing these requirements.

‘List of Subjects in 11 CFR Part 8§

Elections, National Voter Registration Act, Reporting and recordkeeping
requirements. -

Certification of No Effect Pursuant to 5 U.S.C. 605(b) (Regulatory Flexibility Act)
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The attached final rules will not, if promulgated, have a significant econcmic
impact on a substantial number of small entities. The basis for this

certification is that few, if any, small entities will be directiy affected by

these rules.

For the reasons set out in the preamble, new Part 8 is added to Chapter I of
Title 11 of the Code of Federal Regulations as follows:

PART B--NATIONAL VOTER REGISTRATION ACT (42 U.S.C. 1973gg-1 et sed.}

Subpart A--General Provisions

Sec.

8.1 Purpose & scope.

8.2 Definitions.

Subpart B--National Mail Voter Registration Form

Sec.

8.3 General Information.

8.4 Contents.

8.5 Format.

8.6 Chief State Election Official.

Subpart C--Recordkeeping and Reporting

Sec.

8.7 Contents of reports from the states.

Authority: 42 U.S.C. 1973gg-1 et seq.

Subpart A--General Provisions

11 CFR § 8.1

§8.1 Purpose & scope.

The regulations in this part implement the responsibilities delegated to the
Commission under Section 9 of the National Voter Registrabtion Act of 1993, Public
Law 103-31, 97 Stat. 77, 42 U.5.C. 1973gg-1 et seg. ("NVRA"). They describe the

format and contents of the national mail voter registration form and the
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information that will be required from the states for inclusion in the
Commission's biennial report to Congress.

11 CFR § 8.2
§8.2 Definitions.
As used in this part:

(2) Form means the national mail voter registration application form, which
includes the registration application, accompanying general instructions for
completing the application, and state-specific instructions.

(b) Chief state election official means the designated state officer or employee
responsible for the coordiration of state responsibilities under 42 U.S.C. 197344

(c) Active voters means all registered voters except those who have been senbut
have not responded to a confirmation mailing sent in accordance witha2 U.S.C.
1973gg-6(d) and have not since offered to vote.

{d} Inactive voters means registrants who have been sent but have not responded
to a confirmaticn mailing sent in accordance with *3232442 U.S.C. 1973g%(d) and
have not since offered to vote.

{e} Duplicate registration application means an offer to register by a person
already registered to vote at the same address, under the same name, and (where
applicable) in the same political party.

(f£) State means a state of the United States and the District of Columbia not
exempt from coverage under 42 U.S.C. 1973gg-2(b).

(g} Closed primary state means a state that requires party registration as a
precondition to vote for partisan races in primary elections or for other
nominating procedures.

Subpart B--National Mail Voter Registration Form
11 CFR § B.2
§8.3 General information.

(a) The national mail voter registration form shall consist of thresmomponents:
An application, which shall contain appropriate fields for the applicant to
provide all of the information required or requested under 11 CFR B.4 general

instructions for completing the application; and accompanying state-specific
instructions.
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(b) The state-specific instructions shall contain the following information for
each state, arranged by state: the address where the application should be matled
and information regarding the state's specific voter eligibility and registration

requirements.

{c) States shall accept, use, and make available the form described in this
section.

11 CFR § 8.4.
§8.4 Contents.

(a) Information about the applicant.

The application shall provide appropriate fields for the applicant’'s:

(1) Last, first, and widdle name, any suffix, and (optional} any prefix;

(2) Address where the applicant lives including: street number and street name,
or rural route with a box number; apartment or unit number; city, town, or village
name, state; and zip code; with instructions to draw a locational map if the
applicant lives in a rural district or has a non-traditional residence, and
directions not to use a post office box or rural route without a box number;

{3) Mailing address if different from the address where the applicant lives, such
as a post office box, rural route without a box number, or other street address;
city, town, or village name; state; and zip code;

{4) Month, day, and year of birth;

(5} Telephone number (opticnal); and

(6) Voter identification number as required or requested by the applicant's state
of residence for election administration purposes.

(i) The application shall direct the applicant to consult the accompanying
state-specific instructions to determine what type of voter identification number,
if any, is required or requested by the applicant's state.

{ii) For each state that requires the applicant's full social security number as
its voter identification number, the state's Privacy Act notice required atll CFR
8.6(c) shall be reprinted with the instructions for that state.

(7} Political party preference, for an applicant in a closed primary state.

(i} The application shall direct the applicant to consult the accompanying
state~specific instructions to determine if the applicant's state is a closed

primary state.
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{ii} The accompanying imstructions shall state that i1f the applicant is
registering in a state that requires the declaration of party affiliation, then
failure to indicate a political party preference, indicating "none", or selecting
a party that is not recognized under state law may prevent the applicant from
voting in partisan races in primary elections and participating in political party
caucuses or conventions, but will not bar an applicant from voting in other
elections.

-{8) Race/ethnicity, if applicable .for the applicant’s state of residence.. The
applicaticon shall direct the applicant to consult the state-specific instructions
to determine whether race/ethnicity is required or requested by the applicant's
state.

(b) Additional information required by the Act. {42 U.S.C. 1973gg-7(b) (2knd (4}
) -

The form shall also:

(1) Specify each eligibility requirement {including citizenship). The
application shall list U.S. Citizenship as a universal eligibility requirement and
include a statement that incorporates by reference each state's specific
additional eligibility requirements (including any special pledges) as set forth
in the accompany state instructions;

{2} Contain an attestation on the application that the applicant, to the best of
his or her knowledge and belief, meets each of his or her state's specific
eligibility requirements;

{3) Provide a field on the application for the signature of the applicant, under
penalty of perjury, and the date of the applicant's signature;

{4) Inform an applicant on the application of the penalties provided by law for
submitting a false voter registration application;

(5) Preovide a field on the application for the name, address, and (optional)
telephone number of the person who assisted the applicant in completing the form
if the applicant is unable to sign the application without assistance;

(6) State that if an applicant declines to register to vote, the fact that the
applicant has declined to register will remain confidential and will be used only
for voter registration purposes; and

(7) State that if an applicant does register to vote, the office at which the
applicant submits a voter registration application will remain confidential and

will be used only for voter registration purposes.

{c) Other information. The form wilil, if appropriate, reqguire an applicant's
former address or former name or request a drawing of the area where the applicant
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lives in relation to local landmarks.
11 CFR § 8.5
§8.5 Format.

(a) The application shall conform to the technical specifications described in
the Federal Election Commission's National Mail Voter Registration Form Technical
Specifications..... ... .

(b) B5ize. The application shall consist of a 5'' by 8'' application card of
sufficient stock and weight to satisfy postal regulations. The application card
shall be attached by a perforated fold to another 5'' by B'' card that centains
space for the information set forth ak 11 CFR 8.4 (c¢).

(cy Layout.

(1) The application shall be sealable.

{2) The outside of the application shall contain an appropriate number of address
lines to be completed by the applicant using the state information provided.

{3) Both sides of the application card shall contain space designated "For
0fficial Use only."

(d) Color. The application shall be of ink and paper colors of sufficient
contrast to permit for optical scanning capabilities.

{e) Signature field. The application shall contain a signature field in lieu of a
signature line.

(f) Type size.
{1) All print on the form shall be of the largest practicable type size,
(2) The requirements on the form specified in 11 CFR 8.4(b) (1}, (6).and (7}
shall be in print identical to that used in the attestation portion of the
application required by 11 CFR 8.4(b) {2).
1L C¥R § B.6

§8.6 Chief state election official.

(a) Each chief state election official shall certify to the Commission within 30
days after July 25, 1994:

*32325 (1) All voter registration eligibility requirements of that state and
their corresponding state constitution or statutory citations, including but not
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limited to the specific state requirements, if any, relating to minimum age,
length of residence, reasons to disenfranchise such as criminal conviction or
mental incompetence, and whether the state is a closed primary state.

(2) Any voter identification number that the state reguires or requests; and
(3) Whether the state requires or requests a declaration of race/ethnicity;
(4) The state's deadline for accepting.voter registration applicaticng; and
(5) The state election office address where the application shall he mailed.

(b) If a state, in accordance with 11 CFR B.4(a)(2), requires the applicant's
full social security number, the chief state election official shall provide the
Commission with the text of the state's privacy statement required under the
Privacy Act of 1874 (5 U.S.C. 552a note).

{c) Bach chief state election official shall notify the Commission, in writing,
within 30 days of any change to the state's voter eligibility requirements or
other information reported under this section.

Subpart C--Recordkeeping and Reporting
11 CFR § 8.7
§8.7 Contents of reports from the states.

(a} The chief state election official shall provide the information required
under this section with the Commission by March 31 of each odd-numbered year
beginning March 31, 1995 on a form to be provided by the Commission. Reports
shall be mailed to: Natiomal Clearinghouse on Election Administration, Federal
Election Commission, 999 E Street, NW., Washington DC 20463. The data to be
reported in accordance with this section shall consist of applications or
responses received up to and including the date of the preceding federal general
election.

(b) Except as provided in paragraph (o) of this section, the report required
under this section shall include:

(1Y The total number of registered voters statewlde, including both "active" and
"inactive" voters if such a distinction is made by the state, in the federal
general election two years prior to the most recent federal general election;

(2) The total number of registered voters statewide, including both "active" and
Yinactive" wvoters if such a distinction is made.by the state, in the most recent
federal election;

{3) The total nuwber of new valid registrations accepted statewide between the
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past two federal general elections, including all registrations that are new to
the local jurisdiction and re-registrations across jurisdictiomal lines, but
excluding all applications that are duplicates, rejected, or report only a change
of name, address, or (where applicable) party preference within the local
jurisdiction;

{(4) If the state distinguishes between "active" and "inactive" voters, the total
number of registrants statewide that were considered "inactive" at the close of
the most recent federal general election;

(5) The total number of registrations statewide that were, for whatever reason,
deleted from the registration list, including both "active" and "inactive" voters
if such a distinction is made by the state, between the past two federal general
elections;

{6) The statewide number of registration applications received statewide
(regardless of whether they were valid, rejected, duplicative, or address, name or
party changes) that were received from or generated by each of the following
categories:

(i) A1l motor vehicle offices statewide;

(ii) Mail;

{iii} All public assistance agencies that are mandated as registration sites
under the Act;

{iv) All state-funded agencies primarily serving persons with disabilities;

{v) All Armed Forces recruitment coffices;

(vi) All other agencies designated by the state;

(vii} All other means, including but not limited te, in person, deputy
registrars, and organized voter registration drives delivering forms directly to
registrars;

{7) The total number of duplicate registration applications statewide that,
between the past two federal general elections were received in the appropriate
election office and generated by each of the categories described in paragraphs
(b) (6) (i) through (vii) of this section;

(8) The statewide number of confirmation notices mailed out between the past two
federal general elections and the statewide number of responses received to these

notices during the same period;

(9) Answers to a series of questions with categorical regpongses for the state to
indicate which options or procedures the state has selected in implementing the
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NVRA or any significant changes to the state's voter registration program; and

(10) Any additional information that would be helpful to the Commission for
meeting the reporting requirement under 42 U.S.C. 1973gg-7(a) (3).

(¢} For the State report due March 31, 1995, the chief state election official
need only provide the information desecribed in paragrapn (b} (1) of this section
and a brief narrative or general description of the state's implementation of the
NVRA.

Dated: June 17, 1994.

Danny L. McDonald,

Vice Chairman.

(FR Doc. 94-15199 Filed 6-22-94; 8:45 am}
BILLING CODE 6715-01-M

55 FR 32311-01, 1994 WL 275543 (F.R.}

END OF DOCUMENT
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U.S. ELECTION ASSISTANCE COMMISSION
1225 NEW YORK AVENUE, N.W., SUITE 1100
WASHINGTON, D.C. 20005

_ OFFICE OF THE CHAIRMAN

BEFORE THE ELECTION ASSISTANCE COMMISSION

In the Matter of )
)
Arizona Request for Accommodation )
)

CERTIFICATION

I, Paul S. DeGregorio, Chairman of the U.S. Election Assistance Commission, do
hereby certify that on July 11, 2006, the Commissioners voted on the above referenced
matter. This matter proposed that the Commission accommodate Arizona’s proof of
citizenship procedure by amending the state specific portion of the Federal Voter

| Registration Form. The matter also proposed a letter to communicate this decision to the
state. All ballots were timely submitted.

After review of the ballots, I certify that the measure fails, having not achieved
the requisite 3 votes required by law. Commissioners Davidson and DeGregorio voted
affirmatively, and Commissioners Martinez and Hillman objected.

Attest:

. - Oy ¢,
ﬁ:’)i'ffxd-; 3/ 2eet /Qa ,{7 d./‘A_c,x..,,,ﬂ_
& 7 Date Paul S. DeGregorio U

Chairman

Tel: (202) 566-3100 WWW.eac.gov Fax: {202) 566-3189

Tnll feans 1 (REEYN 7A7 1471



U.S. ELECTION ASBISTANCE Comvmirssion
1228 New York Ave, NW — Suite 1100
Washington, DC 20005

TALLY VOTE MATTER

DATE & TIME OF TRANSMITTAL: July 6, 2008, 5:00 p.m,

BALLOT DEADLINE: July 10, 2006, 7:00 p.m. (time extention)

COMMISSIONERS: DAVIDSON, DEGREGORIO, HILLMAN. MARTINEZ

E‘:?JECT: ARIZONA'S REQUEST FOR ACCOMMODATION
(

() | disapprove the recommendation.

| approve the recommendation,

() I object to the recommendation.
{) I am recused from voting.
COMMENTS:

DATE:\/M_,!% 1(; D&Yy sienature: QM Z’é’{/m/ é()
Agrid By lmis Suvers s

A definite vote is required. All ballots must be signed and dated. Please return
ONLY THE BALLOT to the EAC Chairman. Please retum the ballot no later than
date and time shown abovs.

FROM THOMAS WILKEY, EXECUTIVE DIRECTOR



U.S. ELECTION ASSISTANCE COMMISSION
1225 New York Ave, NW ~ Suite 1100
Washington, DC 20005

TALLY VOTE MATTER

DATE & TIME OF TRANSMITTAL: July 6, 2006, 5:00 p.m.

BALLOT DEADLINE: July 11, 2006, 7:00 p.m. (date and time extension)

COMMISSIONERS: DAVIDSON, DEGREGORIO, HILLMAN, MARTINEZ,

SUBJECT: ARIZONA'S REQUEST FOR ACCOMMODATION

() I approve the recommendation.
(V')/ | disapprove the recommendation.
() I object to the recommendation,
() | am recused from voting.

COMMENTS: f/dﬂ{g S ?651/‘4‘04 5-7%7/?/@2471\

DATE: 7/’//06 SIGNATURE: @v} %
/7 7

A definite vote is required. All ballots must be signed and dated. Please return
ONLY THE BALLOT to the EAC Chairman. Please return the ballot no later than
date and time shown above.

FROM THOMAS WILKEY, EXECUTIVE DIRECTOR



U.S. ELECTION ASSISTANCE COMMISSION
1225 New York Ave. NW ~ Suite 1100
Washington, DC 20005

TALLY VOTE MATTER

DATE & TIME OF TRANSMITTAL: July 6, 2006, 5:00 p.m.

BALLOT DEADLINE: July 10, 2008, 5:00 p.m.

COMMISSIONERS: DAVIDSON, DEGREGORI0, HILLMAN, MARTINEZ

SUBJECT: ARIZONA'S REQUEST FOR ACCOMMODATION

(\)/ | approve the recommendation.
() | disapprove the recommendation..
() [ object to the recommendation.
() [ am recused from voting.
COMMENTS:

DATE: ”7‘/ 1 / Jk SIGNATURE: - = ‘\[/ S A—

EI fﬁ Ve (mf f': EVYIINS SHyy 2,

. . Dees Tdeon
A definite vote is required. Al ballots must be signed and dated. Please return
ONLY THE BALLOT to the EAC Chairman: Please return the ballot no later than

date and time shown above.

FROM PAUL DEGREGORIQ, CHAIRMAN



U.S. ELECTION ASSISTANCE COMMISSION
1225 New York Ave. NW - Suite 1100
Washington, DC 20005

TALLY VOTE MATTER

DATE & TIME OF TRANSMITTAL: July 6, 2006, 5:00 p.m.

BALLOT DEADLINE: July 11, 2006, 7:00 p.m. (date and time extension)

COMMISSIONERS: DAVIDSON, DEGREGORIO, HILLMAN, MARTINEZ

SUBJECT: ARIZONA'S REQUEST FOR ACCOMMODATION

| approve the recommendation.

()
/ | disapprove the recommendation.

() | object to the recommendation.

() | am recused from voting.
&

COMMENTS: —TEJ Q{‘[\ﬁc‘w/ Memn ;41 (s /\ﬂ*‘jv tij/
ol .

Daa (‘)( ey onde \w‘[f) \H\I\A W[AJ
¥ Vo f | J

¥l

DATE: 200 SIGNATURE; Cdaf .

A definite vote is required. All ballots must be signed and dated. Please return
ONLY THE BALLOT to the EAC Chairman. Please return the ballot no later than
date and time shown above.

FROM THOMAS WILKEY, EXECUTIVE DIRECTOR



U.S. ELECTION ASSISTANCE COMMISSION
1225 New York Ave. NW - Suite 1100
Washington, DC 20006

July 6, 2006
MEMORANDUM

TO: EAC Commissioners

FROM: Paul 8. DeGregorio, Chairman /;{9 C/&W .QM" W
U.S. Election Assistance Commission éﬁg w ﬁ '

SUBJECT: Arizona’s Request for Accommodation

On June 20, 2006, the Arizona Secretary of State, Jan Brewer, forwarded a letter to my
office (attached) requesting that the EAC change Arizona’s state specific instructions on
the Federal Voter Registration Form to incorporate the state’s additional proof of
citizenship procedures. This lefter was sent following a U.S. District Court’s decision
denying a request for a Temporary Restraining Order filed to prevent enforcement of the
proof of citizenship requirement (Proposition 200).

As you know, the EAC has previously refused Arizona’s request to amend the Federal
Form’s state specific instructions. However, at present, that prior determination, the
preliminary determination of the Court, and Arizona’s position regarding the Federal
Form have created significant confusion for the Arizona voters. Given this fact and our
shared desire not to allow this confusion to disenfranchise Arizona voters, I recommend
that we amend the Federal Form’s state specific instructions to accommodate Arizona’s
proof citizenship procedure. To this end, I have attached a letter for your consideration.
This letter communicates (1) the EAC decision to change to the Federal Form, and (2) its
position regarding Federal authority over the Federal Registration Form.

RECOMMENDATIONS:

(1) Approve, via tally vote, the accommodation of Arizona’s proof of
citizenship procedure by amending the state specific portion of the Federal
Voter Registration Form; and

(2) Review and approve, via tally vote, the attached letter to communicate the
decision.



The Honorable Jan Brewer

Arizona Secretary of State

1700 West Washingion Strest, 7th Floor
Phoenix, AZ 85007-2888

Secretary Brewer,

This letter responds to your correspondence of June 20, 2006, in which you requested that
the U.S. Election Assistance Commission (“EAC”) change Arizona’s state specific instructions
on the Federal Voter Registration Form to incorporate the state’s addi malsproof of citizenship
procedures. You have made this request in light of a recent U, S Disdrict Court decision on a

Temporary Restraining Order (Gonzalez v, State of Arizona, fo \‘ z1268-PHX-ROS).
Ultimately, this preliminary decision has raised considerable 501 arding Arizona’s

registration process. As such, the EAC is persuaded by yoi \ g this confusion and
prevent the potential dlsenﬁanchmement of Arizona Vol tsll"?ﬁ G will amend the
Federal Form to accommodate Arizona’s proof of ci )

The EAC reviewed the Court’s opinion refere% edin v etter. Unfortur ;te]y, its
application to the Federal regulation of voter registration DRee
Act is unclear. The judge’s opinion ult1rnely concluded on

“conflict with a plain language reading » A conchi Q
and has not cha]lenged While the court c TRty d that the \%ets the “floor” regarding
; i 1531the 1mpact% Federal regulatory action.

3] A), the EAC determines the requirements
bf: accepted S‘- used by states. - Ultimately, the Court’s
e of specific 36Hon taken by a Federal Regulatory Agency
qdire SW onfusion, the EAC has decided to make its
2 SRYRA’S Federal Form a priority. The EAC is
ursuant to the NVRA (42 U.S.C. 1973gg-7).

i ﬁyour o Ce promptly to coordinate the changcs to AriZona’s state
éf gral Fém. Your cooperation in this matter is appreciated. If you

--_,»éregarchng the above, please contact the undersigned.

Paul 8. DeGregorio
Chair

' In fact, in the original March 6, 2006 letter to your office, the EAC clearly stated that Arizona may apply
Proposition 200 citizenship requirements to its state form as long as it did so in a manner that met the
minimum requirements of the NVRA.



EXHIBIT K



SECRETARY OF STATE
STATE OF ARIZONA

May 4, 2007

The Honorable Donetta Davidson

Chairman

United States Election Assistance Commission
1225 New York Avenue N.W,

Washington, DC 20005

Dear Chairman Davidson,

On April 20, 2007, the Ninth Circuit Court of Appeals in Gonzalez v. State of
Arizona, No. 06-16521, refused to issue an order enjoining the State of Arizona from
enforcing its law that requires individuals registering to vote provide evidence of U.S.
citizenship. The court held that the challengers were not likely to succeed on the merits
of their claim that the National Voter Registration Act (NVRA) preempts Arizona's proof
of citizenship requirement.

You may recall, | received a letter on March 6, 2006, from the Election
Assistance Commission’s (EAC) executive director, Thomas Wilkey, that precipitated
this lawsuit and was used as an exhibit by the plaintiffs. In that letter Mr. Wilkey
asserted that Arizona’s proof of citizenship requirement when registering to vote
conflicted with the NVRA.

To date, the federal district court, and now the Ninth Circuit Court of Appeals,
have both expressly disagreed with the Commission’s position.

it has been over a year since the Commission first refused to include Arizona's
proof of citizenship instructions to voters wishing to use the Federal Form. Since that
time, many potential voters submitted incomplete information utilizing your form.

State Capitol: 1700 West Washington Street, 7th Floor
Phoenix, Arizona 85007-2888
Telephone (602) 542-4285 Fax (602) 542-1575



Given the court’s order and its sound rejection of the EAC'’s analysis, | once
again implore you to properly instruct Arizona voters about our proof of citizenship
requirement. To do otherwise will only serve to further disenfranchise voters using the
federal form.

Sincerely,

A B

Janice K. Brewer
Arizona Secretary of State

c¢c:  The Honorable John McCain
The Honorable John Kyl
The Honorable Rick Renzi
The Honorable Trent Franks
The Honorable John Shadegg
The Honorable Ed Pastor
The Honorable Harry Mitchell
The Honorable Jeff Flake
The Honorable Raul Grijalva
The Honorable Gabrielle Giffords



