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Plaintiffs-Appellants Inter-Tribal Council of Arizona (“ITCA”) et al. urge 

this Court to deny Appellees’ Petition for Rehearing En Banc. 

First, the decision by the panel majority (“Panel”) – that the National Voter 

Registration Act (“NVRA”) preempts Arizona’s documentary proof-of-citizenship 

requirement – is fully supported by the Panel’s exhaustive analysis of the law of 

preemption and its detailed review of the provisions of the NVRA.  The Panel 

concluded that the Arizona requirement “conflicts with the NVRA’s text, structure, 

and purpose,” Gonzalez v. Ariz., 624 F.3d 1162, 1181 (9th Cir. 2010), and thus is 

not permitted by the NVRA.  The Panel identified no aspect of the NVRA which 

supports Appellees’ position, and unequivocally concluded that the Arizona 

requirement conflicts with federal law.  The Panel’s holding, accordingly, does not 

merit en banc review. 

Second, the Panel correctly concluded that the Ninth Circuit’s “law of the 

circuit” doctrine did not preclude the Panel from reconsidering and reversing the 

earlier decision in this case, Gonzalez v. Ariz., 485 F.3d 1041, 1050-51 (9th Cir. 

2007), under a well-recognized exception to law of the case.  As the Panel 

explained, in the Ninth Circuit “a panel cannot overturn prior published opinions in 

different cases, [but] may overturn a prior published opinion in the same case if the 

exceptions to the law of the case are applicable.”  624 F.3d at 1190, citing 

Jeffries v. Wood, 114 F.3d 1484 (9th Cir. 1997) (en banc) (“Jeffries V”).   
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The Panel correctly determined that the rule established by the en banc court 

in Jeffries V was not reversed sub silentio by United States v. Washington, 593 

F.3d 790 (9th Cir. 2010) (en banc) (Washington IV).  Washington IV was not a case 

in which either law of the circuit or law of the case was at issue; indeed, 

Washington IV mentioned these two doctrines only in passing in a footnote to 

explain why that case had been taken en banc.  Appellees’ unsupported claim that 

Washington IV overruled Jeffries V provides no basis for granting their petition for 

en banc review, either to consider whether the Panel properly adhered to Jeffries V 

or to consider any purported conflict between these two en banc decisions. 

I. Arizona’s Proof of Citizenship Requirement Is Invalid Under the NVRA 

A. NVRA Preemption 

The Panel’s preemption holding is fully supported by the NVRA and its 

considered analysis of the statute.1 

 The Panel began by examining the statutory text.  It determined that the 

NVRA’s “centerpiece,” 624 F.3d at 1181, is the provision that the federal 

government establish a national voter registration application form (“Federal 

                                                 
1 The Panel concluded that the NVRA preempts the State’s proof of citizenship 
requirement for voter registration for all elections conducted by the State.  
Although the NVRA, by its terms, is limited to “establish[ing] procedures to 
register to vote in elections for Federal office,” 42 U.S.C. § 1973gg-2 (a), Arizona 
“presented its system of voter registration . . . as concurrently registering voters for 
state and federal elections,” and thus did not indicate that it planned “to establish a 
separate state registration system” if Plaintiffs prevailed on their NVRA claim.  
624 F.3d at 1192 n.20. 
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Form”).  42 U.S.C. § 1973gg-7.  Congress sought “to increase federal registration 

by streamlining the registration process and eliminating complicated state-imposed 

hurdles to registration, which it determined were driving down voter turnout rates.”  

624 F.3d at 1191.  Accordingly, the establishment of a simple, easy-to-use form 

that citizens anywhere in the country may use for voter registration is central to 

Congress’ statutory scheme and purpose.  Id.  

 To ensure the success of the Federal Form, Congress provided for 

“comprehensive regulation of [its] development,” id. at 1181, including 

specification of how the form should be used in determining voter eligibility, and 

the procedures for its promulgation by the federal Election Assistance Commission 

(“EAC”).2   In light of these provisions, the Panel concluded that “there is no room 

for Arizona to impose sua sponte an additional identification requirement as a 

prerequisite to federal voter registration for registrants using that form.”  Id.   In 

other words, the NVRA precludes Arizona from imposing a registration 

requirement that the State developed independent of, and without regard for, the 

NVRA’s scheme for promulgation of the Federal Form. 

                                                 
2  The NVRA requires that the EAC “develop” the Federal Form, and authorizes the 
EAC to “prescribe such regulations as are necessary” to carry out this 
responsibility.  42 U.S.C. § 1973gg-7(a).  The dissent argues that Congress did not 
grant the EAC “much authority,” 624 F.3d at 1208, but clearly the EAC was 
granted the authority to promulgate the Federal Form. 
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 This conclusion is confirmed by “specific statutory language in the NVRA.”  

Id. at 1182.  The NVRA requires States to “accept and use” the Federal Form.  42 

U.S.C. § 1973gg-4(a).  It also requires that States establish procedures for 

“acceptance” of the Federal Form at state offices designated as voter registration 

agencies, 42 U.S.C. § 1973gg-5(a)(4)(A)(iii), and that States comply with the 

NVRA-mandated registration methods “notwithstanding any other Federal or State 

law.”  42 U.S.C. § 1973gg-2(a).  As the Panel explained, “the value of the Federal 

Form . . . would be lost, and Congress’s goal to eliminate states’ discriminatory or 

onerous registration requirements vitiated, if we were to agree with Arizona that 

states could add any requirements they saw fit to registration for federal elections 

through the Federal Form.”  624 F.3d at 1181.3 

 Arizona’s attempt to unilaterally implement a voter registration requirement 

also directly conflicts with the NVRA’s structure.  Congress recognized, in 

establishing a national registration form, that it was important to prescribe a 

process by which appropriate state-specific requirements could be incorporated 

into the Federal Form.  Congress thus provided that States may submit 
                                                 
3 In relying on the text of the NVRA, the ITCA Plaintiffs-Appellants do not 
contend that another provision of the NVRA, which prohibits “any requirement for 
notarization or other formal authentication” of the Federal Form 42 U.S.C.  
§ 1973gg-7(b)(3), itself bars Arizona from implementing the documentary proof of 
citizenship requirement.  The Panel noted this prohibition, but did so only in 
discussing its conclusion that other provisions of the NVRA preclude States from 
bypassing the EAC and sua sponte establishing their own requirements for 
completion of the Federal Form.  624 F.3d at 1181. 
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recommendations regarding the Federal Form to the EAC, while giving “the EAC 

ultimate authority to adopt or reject those suggestions.”  Id. at 1182, citing 42 

U.S.C. § 1973gg-7(a).  Acting pursuant to this authority, the EAC rejected 

Arizona’s request that the EAC include the State’s proof of citizenship requirement 

in the Federal Form.  Arizona then undertook an “end-run around the EAC’s 

consultative process” by implementing its proof of citizenship requirement 

notwithstanding the EAC’s negative determination.  624 F.3d at 1182.  A holding 

that validates this action would “cripple[]” the carefully designed EAC approval 

process established by the NVRA.  Id.  

 Lastly, Arizona’s proof of citizenship requirement “is not in harmony with 

the intent behind the NVRA, which is to reduce state-imposed obstacles to federal 

registration” while also protecting “‘the integrity of the electoral process.’”  Id., 

quoting 42 U.S.C. § 1973gg(b).   Congress delegated responsibility for balancing 

these objectives to the EAC, and the EAC determined that the appropriate means 

for allowing state election officials to verify eligibility is to require “applicants to 

attest to their citizenship under penalty of perjury,” without requiring “the 

presentation of documentary proof.”  624 F.3d at 1182.  Arizona’s “additional 

[registration] requirement is not consistent with this balance.”  Id.4 

                                                 
4 In addition to the text, structure, and purpose of the NVRA, the Panel also 
examined the EAC’s administrative interpretation of the NVRA and the NVRA’s 
legislative history.  The Panel concluded that both support the conclusion that the 
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B. Appellees’ and Dissent’s Arguments Misconstrue the NVRA 

Appellees and the dissent make two principal arguments against preemption.  

Their construction of the statute, however, would strip the Federal Form of its 

essential function as a national, legally sufficient means to register to vote, thus 

undermining “a centerpiece” of Congress’ effort to expand the opportunity to 

register to vote. 

They first argue that the “accept and use” requirement of the NVRA allows 

States to independently append their own registration requirements to the Federal 

Form.  The dissent notes that, in other contexts, “it’s entirely possible to accept and 

use something for a particular purpose, yet not have it be sufficient to satisfy that 

purpose.”  Id. at 1206.  According to this logic, States could adhere to Congress’ 

requirement that they “accept and use” the Federal Form for voter registration by 

treating the form as insufficient for voter registration.  Id.  

This analysis fails for two reasons.  First, “accept and use,” “when read in an 

unstrained and natural manner,” id. at 1182, cannot be understood to actually mean 

“reject, but use if augmented.”  Furthermore, as the Panel held, “accept and use” 

must be read “[i]n the context of the NVRA” and, in that context, these terms “can 

only mean one thing:  the states must ‘accept and use’ the Federal Form as a fully 

                                                                                                                                                             
NVRA preempts the Arizona provision.  However, the Panel concluded that it was 
unnecessary to rely on these additional sources of statutory interpretation.  624 
F.3d at 1183 n.15. 
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sufficient means of registering to vote in federal elections.”  Id. at 1188.   

Specifically, “accept and use” must be read in the context of the NVRA procedure 

for EAC development of the form, which does not contemplate that States will 

impose registration requirements not approved by the EAC. 

Appellees’ and the dissent’s second argument relies on a provision of the 

NVRA that specifies that voter registration forms may include “such identifying 

information . . . as is necessary to enable the appropriate State election official to 

assess the eligibility of the applicant and to administer voter registration and other 

parts of the election process.”  42 U.S.C. § 1973gg-7(b)(1).  From this, they assert 

that the NVRA authorizes States to independently establish their own “identifying 

information” for registration eligibility determinations.  624 F.3d at 1207.  But, as 

the Panel observed, id. at 1187, this provision, by its terms, is directed at the EAC, 

for purposes of the EAC’s development of the Federal Form.  42 U.S.C. § 1973gg-

7(b).  Thus, this provision does not grant any authority to the States. 

The argument based on § 1973gg-7(b)(1) is not strengthened  by the fact that 

the NVRA allows States to develop their own mail registration form which States 

may use “in addition to” the Federal Form.  42 U.S.C. § 1973gg-4(a)(2).  The 

dissent notes that the NVRA specifies that any separate state form shall “meet[] all 

of the criteria stated in section [1973gg-7(b)],” 42 U.S.C. § 1973gg-4 (a)(2), and 

that § 1973gg-7(b) includes the aforementioned provision that registration 
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applications may include “such identifying information [regarding voter 

eligibility] . . . as is necessary.”  624 F.3d at 1205.  But the crux of the Panel’s 

preemption ruling is that States cannot sua sponte amend the Federal Form and, as 

the Panel observed, there is nothing in the NVRA’s grant of authority to States to 

develop additional registration forms that gives “the states any authority over or 

discretion to modify the Federal Form.”  Id. at 1187.5 

Finally, contrary to Appellees’ and the dissent’s suggestion, the Panel’s 

holding does not pose any threat to “the voter registration procedures of many 

states in addition to Arizona.”  Id. at 1207.  They note that States other than 

Arizona utilize, as part of their voter registration procedures, certain data 

requirements (not related to proof of citizenship) which the EAC has 

accommodated by including in the Federal Form.  The Panel’s holding, however, is 

premised on the fact that the EAC has not included the Arizona requirement in the 

Federal Form, and so there is nothing in the Panel’s decision which calls into 

question the supplemental provisions that the EAC has determined may be so 

accommodated. 

                                                 
5 At most, the fact that the NVRA applies § 1973gg-7(b) to the promulgation of any 
additional state forms might, as a matter of logic, lead one to argue that Arizona 
could establish a dual system of voter registration for federal elections, one that 
utilizes a Federal Form that does not require proof of citizenship and a state-
prescribed form that does require such proof.  But neither the Appellees nor the 
dissent take their argument to this nonsensical extreme. 
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In conclusion, Appellees and the dissent provide no basis for questioning the 

Panel’s conclusion that Arizona’s proof of citizenship requirement “conflicts with 

the NVRA’s text, structure, and purpose.”  Id. at 1181.  Accordingly, this Court 

should deny Appellees’ request for en banc review. 

II. Law of the Case Permitted the Panel to Reconsider the Earlier Panel’s 
 NVRA Decision 

 The Panel correctly held that law of the circuit did not preclude it from 

reconsidering the decision by the earlier panel in this case that the NVRA does not 

preempt Arizona’s proof of citizenship requirement.  The Panel also correctly 

determined that, under an established exception to law of the case, it could 

reconsider and reverse the earlier decision.6 

A. Law of the Circuit Does Not Bar One Panel in the Ninth Circuit From 
Reconsidering a Decision by an Earlier Panel in the Same Case 

1. Jeffries V dictates the result in this case. 

The governing precedent in the Ninth Circuit regarding application of law of 

the circuit to separate panels addressing the same legal issue in the same case is 

this Court’s en banc decision in Jeffries V.  The Panel correctly applied Jeffries V 

                                                 
6 Regardless of the law of the circuit and law of the case issues, the result in this 
case ultimately will depend on the Court’s resolution of the NVRA issue.  Should 
this Court decide to undertake en banc review because of the Panel’s application of 
law of the circuit or law of the case, the en banc Court would not be constrained by 
these doctrines, and the ultimate result would depend on the merits.  Because, for 
the reasons stated above, Arizona’s registration provision is clearly preempted by 
the NVRA, Appellees’ petition for en banc review should be denied. 
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to the instant case, and thus did not err in concluding that law of the circuit did not 

preclude it from reconsidering the earlier panel’s NVRA preemption decision. 

In Jeffries V, the Ninth Circuit convened en banc to specifically determine 

the rule in this Circuit as to whether one Circuit panel may reconsider and reverse a 

ruling of law made by an earlier panel in the same case.  The particular legal 

question was whether the panel in the previous Jeffries IV decision had 

appropriately reconsidered and reversed a constitutional ruling made by an earlier 

panel in the same case, the Jeffries III panel.   

This Court held that the panel in Jeffries IV was authorized to overrule the 

panel in Jeffries III if that result was permitted by law of the case, and thus the 

Court concluded that law of the circuit does not supplant law of the case when two 

panels are addressing the same legal issue in the same case.  Jeffries V, 

accordingly, undertook a detailed review of the doctrine of law of the case and the 

manner in which the doctrine applied to the previous panel decisions.  114 F.3d at 

1488-93.  The Court ultimately concluded that law of the case did not permit the 

Jeffries IV panel to overrule Jeffries III. 

In so ruling, the en banc Court emphasized that when two panels in different 

cases are presented with the same legal issue, law of the circuit does bar the later 

panel from reversing the earlier panel’s holding.  Id. at 1492.  The Court noted that 

one of the difficulties with concluding that law of the case enabled Jeffries IV to 
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overrule Jeffries III was that, after the Jeffries III decision was issued but before 

Jeffries IV, two panels of the Ninth Circuit in other cases “relied and expanded on 

Jeffries III.”  Id.  Thus, in order for the panel in Jeffries IV to endorse a 

constitutional rule contrary to the one announced in Jeffries III, the Jeffries IV 

panel had to reject the holdings of the panels in two other cases, which was not 

permissible under law of the circuit.   

The en banc majority declined to adopt the approach to law of the circuit 

urged by the dissent in that case, which argued that the doctrine should not only 

apply to panels deciding different cases but also to successive panels in the same 

case: 

As the law of the circuit operates in our court, no three-judge panel 
may reconsider a rule of law embodied in a prior published opinion; 
that can only be done by the court sitting en banc.  [Citations omitted.]  
The fact that it happens to be the same panel in the same case 
doesn’t make a difference. . . .  [T]he majority weakens the law of the 
circuit doctrine by holding that a panel does, in fact, have discretion to 
overrule its own published opinions, so long as the law of the case 
balancing is satisfied. 
 

Id. at 1511-12 (Kozinski, J. dissenting).  As the dissent also expressed its preferred 

rule, “whenever law of the case and law of the circuit problems arise in the same 

case, the law of the circuit principle supplants any law of the case considerations.”  

Id. at 1511 n.16.7 

                                                 
7  The en banc majority did not explain its policy reasons for rejecting the dissent’s 
more expansive approach.  However, implicit in its holding is the view that, within 
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The question presented here is the same as in Jeffries V:  whether law of the 

circuit barred a second panel from reconsidering a legal ruling made by an earlier 

panel in this same case.  Given the holding in Jeffries, the Panel clearly was correct 

in concluding that the answer must be “no.”  In addition, as the Panel noted, the 

law of the circuit concern that was presented in Jeffries is not present here since 

“no other panel of this court has relied upon the prior panel’s decision for the 

proposition that the NVRA does not supersede additional state requirements for 

federal voter registration.”  624 F.3d at 1190.   

Appellees and the dissent argue that the Ninth Circuit should apply law of 

the circuit to panel decisions in the same case, as was urged by the dissent in 

Jeffries V.  That question, however, already has been resolved by this Court en 

banc, and should not be addressed en banc again. 

2. Washington IV did not reverse Jeffries V. 

Appellees and the dissent argue that the recent en banc decision in 

Washington IV effectively overruled Jeffries V, in a single sentence included in a 

footnote in that case.  Id. at 1200.  As the Panel correctly concluded, however, 

                                                                                                                                                             
the confines of a single case, the doctrine of law of the case provides the necessary 
balance between the desire to afford substantial justice and the requirements of 
sound judicial administration, allowing for an appropriate level of flexibility in 
seeking an ultimate result that is correct on both the law and the facts.  Applying 
law of the circuit within the same case would eliminate that flexibility, leaving the 
inefficient and cumbersome mechanism of en banc review as the only option for 
correcting an earlier mistaken ruling of law. 
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there is nothing about the passing reference to law of the circuit and law of the case 

in Washington IV that has either the appearance or the substantive content of a 

decision by this Court overruling its own prior en banc decision.  Id. at 1190-91. 

First, the Court in Washington IV did not even say that it was overruling 

Jeffries V, although Washington IV mentioned that decision.  Washington IV, 593 

F.3d at 798 n.9.  Surely, if and when this Court decides to overrule a prior en banc 

decision it would say that this is what it is doing.  

Second, neither law of the circuit nor law of the case was at issue in 

Washington IV, and so Washington IV could not possibly have overruled Jeffries V.  

Id. at 792 (the issue presented concerned “Indian treaty fishing rights in the Pacific 

Northwest”).  The only reason that Washington IV referred to these doctrines was 

to explain why this Court took the appeal en banc without first allowing a panel to 

consider whether the panel in Washington III should be reversed.  Id. at 798 n.9.  

Thus, at most, Washington IV’s reference to these doctrines is dicta. 

Third, precisely because the doctrines were not at issue, Washington IV 

included no analysis of these doctrines.  The entirety of Washington IV’s reference 

to the doctrines is contained in the following sentence:   

This step [– i.e., immediately taking the case en banc –] was necessary 
because, even if the panel [– i.e., the panel which was not convened 
because the case was taken en banc – ] could have revisited 
Washington III under one of the exceptions to law of the case, see 
Jeffries [V], it still would have been bound by that published opinion 
as the law of the circuit, see, e.g., Old Person v. Brown, 312 F.3d 
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1036, 1039 (9th Cir. 2002) (“[W]e have no discretion to depart from 
precedential aspects of our prior decision in Old Person I, under the 
general law-of-the circuit rule.”).  
 

Id.  Significantly, nothing in this footnote suggests a new rule, change of law, or 

resolution of any legal issue.  Instead, the Court simply indicated that the law of 

the circuit question had been resolved by the prior Ninth Circuit panel decision in 

Old Person II. 

Fourth, Old Person II provides no precedential basis on which to conclude 

that Jeffries V was wrongly decided.  Although Old Person II was handed down 

after Jeffries V, as a panel decision it did not alter the holding in Jeffries V.  

Furthermore, Old Person II contained no analysis of law of the circuit; the panel’s 

only passing reference to that doctrine was in the one conclusory sentence quoted 

parenthetically in Washington IV.  Old Person II, instead, relied entirely on yet 

another panel decision, Ross Island Sand & Gravel v. Matson, 226 F.3d 1015, 

1018 (9th Cir. 2000).   But the Ross Island panel cited law of the circuit solely for 

the commonplace proposition that a panel in one case may not reverse a panel 

decision in a different case.  Thus, if the line of precedent that ended in 

Washington IV is traced back to its origin, the precedential basis for concluding 

that the en banc decision in Jeffries V is not good law is a decision, by a panel, that 

addressed an entirely different issue than the issue addressed in Jeffries. 
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Fifth, and finally, the tangled precedent that necessitated en banc review in 

Washington IV did not simply involve a potential legal conflict between different 

panels in the same case.  Rather, as was noted at the beginning of that opinion, en 

banc review was required to “resolve a conflict in our precedent between 

Washington III . . . and [other] cases” in which a contrary legal holding was 

reached.  593 F.3d at 793.  Here, on the other hand, no such conflict requiring en 

banc review, or precluding application of law of the case, exists between the panel 

decision and panel decisions in other Ninth Circuit cases. 

In sum, as the Panel explained, “statements made in passing [in a court 

decision], without analysis, are not binding precedent” in the Ninth Circuit.  624 

F.3d at 1190 (internal quotation marks omitted).   That is an entirely accurate and 

fitting description of Washington IV insofar as that case addressed law of the 

circuit, and thus the Panel correctly “decline[d] to hold that [the Washington IV] 

footnote overruled sub silentio the reasoned analysis of the en banc court in 

Jeffries V.”  Id. at 1191.   

For these reasons, the Panel did not err in adhering to this Court’s en banc 

ruling in Jeffries V, and any inadvertent tension between the holding in Jeffries V 

and the sentence in Washington IV does not provide a basis on which the issue 

decided in Jeffries V should be revisited, again, en banc. 
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B. The Panel Correctly Applied an Exception to Law of the Case 

 The Panel concluded that the prior panel decision was clearly erroneous and 

that allowing that decision to stand would produce manifest injustice.  Id. at 1188.  

The Panel therefore concluded, under a well-established exception to law of the 

case, that it was authorized to reconsider and reverse the prior panel decision.  For 

the reasons set forth above, the Panel’s conclusion that the NVRA preempts 

Arizona’s proof of citizenship requirement is well supported and does not merit en 

banc review.  Likewise, the Panel’s application of law of the case presents no 

special issue, and is unlikely to affect this Circuit’s application of law of the case 

in the future.  Accordingly, the Panel’s decision regarding law of the case also does 

not merit en banc review. 

Conclusion 

 For these reasons, the ITCA Plaintiffs-Appellants urge this Court to deny 

Arizona’s petition for en banc review. 
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