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INTEREST OF AMICUS CURIAE*

 The League of Women Voters of the United States is a nonpartisan, 

community-based organization that promotes political responsibility by 

encouraging Americans to participate actively in government and the electoral 

process.  Founded in 1920 as an outgrowth of the struggle to win voting rights for 

women, the League now has more than 150,000 members and supporters, and is 

organized in more than 850 communities and in every State. 

 For nearly 90 years, the League has worked to protect every American 

citizen’s right to vote.  As part of its mission, the League has been a leader in the 

effort to remove the unnecessary barriers that too many Americans face in 

registering to vote and casting a ballot.  To that end, the League has strongly 

supported the enactment and enforcement of the National Voter Registration Act of 

1993, which aims to increase the number of eligible citizens who register to vote 

by providing for uniform, nondiscriminatory voter-registration procedures. 

* All parties have consented to the filing of this brief.
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STATEMENT OF THE ISSUES 

 1. Whether the National Voter Registration Act of 1993 (NVRA), Pub. 

L. No. 103-31, 107 Stat. 77, and its implementing regulations preempt the State of 

Arizona from requiring voter-registration applicants to submit documentary proof 

of United States citizenship, when the voter-registration application form mandated 

by federal law and prescribed by the U.S. Election Assistance Commission already 

requires applicants (1) to attest that they meet all eligibility requirements, including 

U.S. citizenship; (2) to check a box answering “Yes” to the question “Are you a 

citizen of the United States of America?”; and (3) to sign the form “under penalty 

of perjury,” punishable by up to five years’ imprisonment. 

 2. Whether the court below clearly erred by ignoring Congress’s 

decision to delete from the bill that became the NVRA a provision expressly 

permitting States to “requir[e] presentation of documentary evidence of the 

citizenship of an applicant for voter registration.” 
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CONSTITUTIONAL AND STATUTORY BACKGROUND 

The Federal Constitution 

 The Elections Clause of Article I, Section 4 of the United States Constitution 

vests state legislatures with the authority to prescribe the “Times, Places and 

Manner of holding Elections for Senators and Representatives.”  U.S. Const. art. I, 

§ 4, cl. 1.  However, “Congress may at any time by Law make or alter such 

Regulations.” Id.

The National Voter Registration Act 

 Exercising this constitutional authority, Congress passed the National Voter 

Registration Act of 1993 (NVRA).  Having found that “discriminatory and unfair 

registration laws and procedures can have a direct and damaging effect on voter 

participation,” 42 U.S.C. § 1973gg(a)(3), Congress enacted the NVRA to 

“establish procedures that will increase the number of eligible citizens who register 

to vote,” id. § 1973gg(b)(1). 

 One of the NVRA’s new procedures was a uniform national mail voter-

registration application form that all States were required to “accept and use.” Id.

§ 1973gg-4(a)(1).  As enacted in 1993, the NVRA vested the Federal Election 

Commission (FEC) with the sole authority to develop this application form (in 

consultation with the States’ chief election officers). Id. § 1973gg-7(a)(2). 
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 The NVRA also prescribed the application form’s content, setting forth six 

requirements. First, the application form can “require only such identifying 

information . . . and other information . . . as is necessary to enable the appropriate 

State election official to assess the eligibility of the applicant.” Id. § 1973gg-

7(b)(1). Second, the form must specify that U.S. citizenship is an eligibility 

requirement for voting.  Id. § 1973gg-7(b)(2)(A); see 11 C.F.R. § 8.4(b)(1). Third,

the form must contain an attestation that the applicant meets all eligibility 

requirements, including U.S. citizenship.  42 U.S.C. § 1973gg-7(b)(2)(B). Fourth,

the form must require that the applicant sign under penalty of perjury. Id.

§ 1973gg-7(b)(2)(C). Fifth, the form must list the “penalties provided by law for 

submission of a false voter registration application.”  Id. §§ 1973gg-6(a)(5)(B), 

1973gg-7(b)(4)(i). Sixth, the form “may not include any requirement for 

notarization or other formal authentication.”  Id. § 1973gg-7(b)(3). 

The NVRA’s Legislative History 

 Congress thoroughly debated what information was needed for state election 

officials to assess whether an applicant was a U.S. citizen.  Most Members of 

Congress thought applicants should be required to attest, under penalty of perjury, 

that they were U.S. citizens; others wanted to go further, demanding documentary

proof of citizenship, such as a passport or birth certificate. 
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 The Senate Committee was in the former camp.  Its report expressed 

“confiden[ce] that this Act provides sufficient safeguards to prevent noncitizens 

from registering to vote,” given that (1) every application “must include a 

statement that sets forth all the requirements for eligibility, including citizenship, 

and requires that the applicant sign an attestation clause, under penalty of perjury, 

that the applicant meets those requirements” and (2) the Act included criminal 

penalties of up to five years in prison for anyone who falsifies a registration form.  

S. Rep. No. 103-6, at 11, 37 (1993) [hereinafter “Senate Report”]. 

 The dissenters on the Senate Committee complained that “mail registration 

under this bill would preclude” a State from requiring documentary “proof of 

citizenship at the time of registration.” Id. at 55 (minority views).  On the floor of 

the Senate, the Committee dissenters sponsored an amendment stating that 

“[n]othing in this Act shall be construed to preclude a State from requiring 

presentation of documentary evidence of the citizenship of an applicant for voter 

registration.”  139 Cong. Rec. 5094, 5098 (1993).  The amendment passed in the 

Senate, but the House took the opposite position. See H.R. Rep. No. 103-66, at 23 

(1993) (Conf. Rep.) [hereinafter “Conference Report”]. 

 The Conference Committee sided with the House and rejected the Senate 

amendment.  The conferees found that the Senate amendment was “not necessary 

or consistent with the purposes of this Act” and “could be interpreted by States to 
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permit registration requirements that could effectively eliminate, or seriously 

interfere with, the [Act’s] mail registration program.” Id.

 After the bill was reported out of conference, its House opponents moved to 

recommit the bill to the Committee on House Administration, specifically to direct 

the Committee to reinsert the Senate amendment permitting States to require 

documentary proof of citizenship.  That motion was defeated, 259 to 164.  See 139 

Cong. Rec. 9219, 9231-32 (1993).  Thus, the final version of the NVRA passed by 

both Houses of Congress did not include any provision permitting States to require 

documentary proof of citizenship. 

The Agency Regulations and the Federal Form 

 Following the NVRA’s enactment, the FEC commenced official notice-and-

comment rulemaking proceedings to develop the Federal Form for mail 

registration. See Nat’l Voter Registration Act of 1993, 59 Fed. Reg. 32,311 (June 

23, 1994).  As illustrated in the addendum to this brief and detailed in the 

regulations, the Federal Form developed by the FEC includes a single sheet of 

cardstock that the applicant can simply fill out, stamp, and mail as a postcard to the 

appropriate state election official. See 11 C.F.R. § 8.5.  The Federal Form does not 

require applicants to submit any documentation; indeed, it would be odd to do so, 

as the Federal Form is designed to be mailed as a self-contained postcard.  See 11 

C.F.R. § 8.5(b). 
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 Next to the place where the applicant must sign and date the Federal Form is 

the following attestation: 

I have reviewed my state’s instructions and I swear/affirm that: 

I am a United States Citizen. 

I meet the eligibility requirements of my state and 
subscribe to any oath required. 

The information I have provided is true to the best of my 
knowledge under penalty of perjury.  If I have provided 
false information, I may be fined, imprisoned, or (if not a 
U.S. citizen) deported from or refused entry to the United 
States.

Addendum at 29-30. 

The Help America Vote Act 

 The Federal Form remained largely unchanged until 2002, when Congress 

passed the Help America Vote Act.  HAVA transferred from the FEC to the newly 

created Election Assistance Commission (EAC) the responsibility for the Federal 

Form.  42 U.S.C. § 15532.  HAVA also added requirements to the Form, which 

now must include the question, “Are you a citizen of the United States of 

America?” and check-boxes for the applicant to answer that question. Id.

§ 15483(b)(4)(A)(i).  The EAC accordingly revised the Federal Form to meet these 

new requirements.  No change was made to the NVRA directives that the Form 

include an attestation of eligibility (including citizenship) and that the applicant 

sign under penalty of perjury. 
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Arizona’s Proposition 200 

 In 2004, Arizona voters passed Proposition 200 over the unanimous and 

bipartisan opposition of Arizona’s entire congressional delegation.  Proposition 

200 mandates that an Arizona “county recorder shall reject any application for 

registration that is not accompanied by satisfactory evidence of United States 

citizenship” and lists the documents that must be submitted to prove citizenship.  

Ariz. Rev. Stat. § 16-166(F).  An applicant’s attestation that she is a U.S. citizen, 

signed under penalty of perjury, is no longer satisfactory evidence of citizenship.

See id. § 16-166(F)(1)-(6). 

 Arizona’s Secretary of State asked the EAC to apply Proposition 200’s 

documentation requirement to the Federal Form.  See Addendum at 31.  The 

EAC’s Executive Director replied that Proposition 200 was “preempted by Federal 

law” and that Arizona “may not mandate additional registration procedures that 

condition the acceptance of the Federal Form.” Id. at 33.  The Executive Director 

explained that “[t]he Federal Government, through the NVRA and the Federal 

Form, has regulated the process of registering voters in Federal Elections.

Acceptance of the Federal Form is mandated by the NVRA. The Federal Form 

sets the proof required to demonstrate voter qualification.  No state may condition 

acceptance of the Federal Form upon receipt of additional proof.” Id. at 32-33.  

Despite the EAC’s directive, Arizona continues to require voter-registration 
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applicants to submit with the Federal Form documentary proof of citizenship.  

Arizona’s county recorders have rejected more than 31,500 voter-registration 

applications for failure to submit documentary proof of citizenship.  Gonzalez

Excerpt of Record 3 at 13 & n.13. 

SUMMARY OF ARGUMENT 

 1. The 2007 decision affirming the denial of a preliminary injunction in 

this case is not binding here.  The preliminary-injunction panel devoted only two 

short paragraphs to the NVRA preemption claim and concluded merely that the 

plaintiffs had not demonstrated a “likelihood” of succeeding on the merits of that 

claim.  Gonzalez v. Arizona, 485 F.3d 1041, 1051 (9th Cir. 2007).  Moreover, the 

panel flatly misread the NVRA’s plain text and ignored the statute’s purpose, 

legislative history, and consistent administrative interpretation — rendering a 

decision that was clearly erroneous as a matter of law and, if adhered to here, 

would be manifestly unjust to thousands of Arizona citizens. 

 2. Under the Elections and Supremacy Clauses, Congress has broad 

power to preempt state voting laws.  This is a classic case of conflict preemption 

for two reasons. First, it is literally impossible for Arizona election officials to 

comply with both the NVRA’s express mandate to accept the Federal Form, which 

requires no documentary proof of citizenship, and Proposition 200’s express 
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mandate to reject the Federal Form when unaccompanied by documentary proof of 

citizenship. Second, Proposition 200 stands as an obstacle to accomplishing 

Congress’s express purpose for enacting the NVRA — to increase the number of 

eligible citizens who register to vote. 

 3. Every tool of statutory interpretation points to the same result here:

The NVRA preempts Proposition 200.  First, the NVRA’s plain text mandates that 

each State “shall accept” the Federal Form prescribed by the EAC.  42 U.S.C. 

§ 1973gg-4(a)(1).  And the statutory text sets forth precisely what constitutes 

satisfactory proof of U.S. citizenship on the Federal Form:  the applicant’s 

attestation, signed under penalty of perjury, punishable by up to five years’ 

imprisonment.  Second, the NVRA’s purpose — stated directly in the statute’s text 

— was to replace state laws that harm voter participation with uniform national 

procedures that increase voter registration. Third, Congress rejected an 

amendment to the NVRA that would have expressly permitted state laws like 

Proposition 200.  Fourth, the EAC, exercising authority that Congress delegated to 

it in the NVRA, has determined that documentary proof of citizenship is not 

needed with the Federal Form and that Arizona’s Proposition 200 therefore is 

preempted by federal law. 
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ARGUMENT 

I. THIS PANEL IS NOT BOUND BY THE DECISION OF THE PRELIMINARY-
INJUNCTION PANEL.

As an initial matter, this Court can and should reach the merits of the 

Gonzalez plaintiffs’ NVRA preemption claim.  The Court is not bound by the prior 

panel decision from the preliminary-injunction stage of this case in Gonzalez v. 

Arizona, 485 F.3d 1041, 1050-51 (9th Cir. 2007), because the decision did not 

fully consider the NVRA preemption claim, was clearly erroneous, and would 

result in manifest injustice. 

A. The Law-of-the-Case Doctrine Does Not Apply Here Because the 
Preliminary-Injunction Decision Did Not Fully Consider 
Plaintiffs’ Arguments. 

As a general rule, appellate decisions on preliminary injunctions — precisely 

because they are “preliminary” — do not constitute law of the case. S. Or. Barter 

Fair v. Jackson Cty., 372 F.3d 1128, 1136 (9th Cir. 2004).  An appellate court’s 

“conclusions on pure issues of law” made at the preliminary-injunction stage, 

however, may be binding in a subsequent appeal if those conclusions were “‘fully 

considered.’” See, e.g., Ranchers Cattlemen Action Legal Fund United 

Stockgrowers of Am. v. USDA, 499 F.3d 1108, 1115 (9th Cir. 2007) (citation 

omitted).  That is not the case here.  First, “the prior panel did not hold that the 

plaintiffs were [not] entitled to succeed; instead, it concluded that they were [not] 

likely to succeed.” Council of Alternative Political Parties v. Hooks, 179 F.3d 64, 
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70 (3d Cir. 1999) (Alito, J.); see Gonzalez, 485 F.3d at 1051.  Accordingly, law-of-

the-case principles “do not dictate” the outcome in this appeal.  Hooks, 179 F.3d at 

70. Second, as explained infra, the prior decision did not even consider — much 

less “fully” consider — the entirety of the NVRA’s relevant text, or the statute’s 

purpose, or its legislative history, or its interpretation by the federal agencies that 

Congress charged with implementing the statute.  Indeed, the panel’s entire 

discussion of this issue consumed less than half a page in a 12-page published 

opinion that focused mainly on other issues.  See Gonzalez, 485 F.3d at 1050-51. 

B. The Preliminary-Injunction Decision Cannot Be Binding Because 
It Was Clearly Erroneous and Would Cause a Manifest Injustice. 

Moreover, the panel’s prior decision was clearly erroneous, and its 

continued application would result in manifest injustice.  Law of the case is a 

discretionary doctrine that in no way limits this Court’s power to correct judicial 

error or to prevent injustice.  “The effect of the doctrine is not dispositive, 

particularly when a court is reconsidering its own judgment, for the law of the case 

‘directs a court’s discretion, it does not limit the tribunal’s power.’”  Mendenhall v. 

NTSB, 213 F.3d 464, 469 (9th Cir. 2000) (quoting Arizona v. California, 460 U.S. 

605, 618 (1983)).  A court may depart from its previous decision when “(1) the 

first decision was clearly erroneous; (2) an intervening change in the law has 

occurred; (3) the evidence on remand is substantially different; (4) other changed 

circumstances exist; or (5) a manifest injustice would otherwise result.” Id.; see
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also Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l Planning Agency, 216 

F.3d 764, 787 & n.43 (9th Cir. 2000), aff’d in part, 535 U.S. 302 (2002). 

 Here, the prior decision was clearly erroneous because the panel plainly 

misread the NVRA.  First, the panel claimed that the statute allows States “either” 

to accept and use the Federal Form, “or, in the alternative,” to develop and use 

their own form.  Gonzalez, 485 F.3d at 1050.  In fact, the statute says “a State may

develop and use” its own form “[i]n addition to accepting and using” the Federal 

Form.  42 U.S.C. § 1973gg-4(a)(2) (emphasis added).  The statute mandates that 

“[e]ach State shall accept and use” the Federal Form, regardless of whether it 

develops and uses its own form. Id. § 1973gg-4(a)(1) (emphasis added); see also

Diaz v. Cobb, 435 F. Supp. 2d 1206, 1214 (S.D. Fla. 2006) (noting that whether or 

not a State uses its own form, “in any event, all states must accept the national 

registration form”).  The prior panel failed to recognize that the NVRA’s plain 

language mandates acceptance of the Federal Form prescribed by the EAC. 

 The prior panel further misread the NVRA in concluding that the statute 

vested States with the authority to require information on the Federal Form that 

would help them assess eligibility.  See Gonzalez, 485 F.3d at 1050.  To the 

contrary, the statute charges the EAC, not the States, with the responsibility to 

identify which information will be required on the Federal Form to enable election 

officials to assess eligibility. See 42 U.S.C. § 1973gg-7(a)(2); see also id.
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§ 1973gg-7 (section titled “Federal coordination and regulations” (emphasis 

added)).

 The panel’s misreading of these provisions of the NVRA render its 

conclusion regarding the plaintiffs’ claims clearly erroneous as a matter of law.

With thousands of Arizonans being denied the right to vote due to Proposition 

200’s documentary proof-of-citizenship requirement, failure to revisit the panel’s 

prior decision would cause a manifest injustice. 

II. THE ELECTIONS CLAUSE AND THE SUPREMACY CLAUSE GRANT CONGRESS
THE POWER TO DISPLACE STATE VOTER-REGISTRATION LAWS.

The Elections Clause grants Congress “a general supervisory power over the 

whole subject” of federal elections.  Ex Parte Siebold, 100 U.S. 371, 387 (1879).

Under the Elections Clause, Congress has the authority to provide “a complete 

code for congressional elections,” including details regarding “‘registration, 

supervision of voting, protection of voters, prevention of fraud and corrupt 

practices, counting of votes, duties of inspectors and canvassers, and making and 

publication of election returns.’”  Voting Rights Coal. v. Wilson, 60 F.3d 1411, 

1413-14 (9th Cir. 1995) (quoting Smiley v. Holm, 285 U.S. 355, 366 (1932)).

Congress has such wide-ranging power because the Elections Clause “is a default 

provision; it invests the States with responsibility for the mechanics of 

congressional elections, but only so far as Congress declines to preempt state 

legislative choices.” Foster v. Love, 522 U.S. 67, 69 (1997) (citation omitted). 
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Likewise, under Article VI’s Supremacy Clause, “state laws that ‘interfere 

with, or are contrary to the laws of congress, made in pursuance of the 

constitution’ are invalid.” Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597, 

604 (1991) (quoting Gibbons v. Ogden, 22 U.S. 1, 9 (1824)).  A federal statute may 

preempt state law in three broad ways:  by express provision, by leaving no room 

for supplementary state regulation, or by virtue of a conflict with state law. See 

Altria Group, Inc. v. Good, 129 S. Ct. 538, 543 (2008). This is a classic case of 

conflict preemption, because “compliance with both federal and state regulations is 

a physical impossibility” for Arizona’s county recorders, Florida Lime & Avocado 

Growers, Inc. v. Paul, 373 U.S. 132, 142-43 (1963), and because state law “stands 

as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress.” Hines v. Davidowitz, 312 U.S. 52, 67 (1941). 

The NVRA mandates that state and local election officials must accept 

Federal Forms that prove citizenship by way of a check-box, attestation, and 

signature under penalty of perjury.  But Proposition 200 requires county recorders 

to reject new applications for failure to provide additional, documentary proof of 

citizenship.  In thousands of cases, it will be literally impossible for Arizona’s 

county recorders to comply with both federal and state law. 

Moreover, Arizona’s additional documentation requirement, which has 

already caused the rejection of more than 31,500 applications, frustrates 
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Congress’s goal of “increas[ing] the number of eligible citizens who register to 

vote.”  42 U.S.C. § 1973gg(b)(1).  That Proposition 200 actively impedes the 

accomplishment of Congress’s goal to enfranchise eligible citizens is of paramount 

importance here because the “purpose of Congress is the ultimate touchstone in 

every preemption case.”  Altria Group, 129 S. Ct. at 543 (citations and internal 

quotation marks omitted). 

III. THE NVRA CLEARLY PREEMPTS AND PROHIBITS ARIZONA’S REFUSAL TO 
ACCEPT THE FEDERAL FORM DEVELOPED BY THE ELECTION ASSISTANCE
COMMISSION.

Here, as with every case involving the construction of a statute, the 

“‘starting point . . . is the language itself.’”  Ordlock v. Comm’r, 533 F.3d 1136, 

1140 (9th Cir.) (quoting Greyhound Corp. v. Mt. Hood Stages, Inc., 437 U.S. 322, 

330 (1978)), cert. denied, 129 S. Ct. 627 (2008).  To determine the NVRA’s plain 

meaning, “‘the court must look to the particular statutory language at issue, as well 

as the language and design of the statute as a whole.’” Id. (quoting McCarthy v. 

Bronson, 500 U.S. 136, 139 (1991)).  “Where the statutory language is clear and 

consistent with the statutory scheme at issue, the plain language of the statute is 

conclusive and the judicial inquiry is at an end.” Molski v. M.J. Cable, Inc., 481 

F.3d 724, 732 (9th Cir. 2007) (citation and internal quotation marks omitted).  On 

the other hand, where “the words of a statute are not conclusive as to congressional 
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intent, they should be placed in their proper context by resort to legislative 

history.” Ordlock, 533 F.3d at 1140. 

 The NVRA on its face plainly preempts Proposition 200’s requirement that 

Arizona election officials reject Federal Forms that are not accompanied by 

documentary proof of citizenship.  When read, as it must be, in light of its overall 

legislative purpose to create a uniform, simple system of postcard registration to 

increase the number of registered eligible voters, the NVRA clearly prohibits 

Arizona from rejecting Federal Forms due to a failure to comply with Proposition 

200’s documentary-proof requirement. 

 However, to the extent the Court finds the NVRA ambiguous, it may consult 

the legislative history of the statute, as well as the federal agencies’ interpretations 

of it.  Here, Congress considered the precise issue facing this Court when it 

rejected an amendment to the NVRA that would have given States the express 

authority to require documentary proof of citizenship.  Indeed, Congress stated that 

laws like Arizona’s Proposition 200 would be inconsistent with the NVRA’s 

purpose.  Moreover, the federal agency charged with designing the Federal Form 

has determined that Arizona’s law conflicts with, and is preempted by, the 

NVRA’s requirement that the State accept and use the Federal Form.  That 

determination demands deference. 
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A. The NVRA’s Plain Language Requires Arizona to Accept the 
Federal Form Prescribed by the EAC. 

The NVRA is clear on its face that the Arizona law cannot stand.  The 

NVRA unambiguously requires that “[e]ach State shall accept and use the mail 

voter registration form prescribed by the [Election Assistance] Commission . . . for 

the registration of voters in elections for Federal office.”  42 U.S.C. § 1973gg-

4(a)(1) (emphasis added); see id. § 15532.  Arizona law unambiguously requires 

that Arizona county officials “shall reject any application for registration that is 

not accompanied by satisfactory evidence of United States citizenship.”  Ariz. Rev. 

Stat. § 16-166(F) (emphasis added).  Because Arizona law does not consider the 

evidence of United States citizenship provided on the Federal Form — an 

applicant’s attestation, along with her affirmative answer to the question, “Are you 

a citizen of the United States of America?” and her signature under penalty of 

perjury — to be “satisfactory” evidence of citizenship, see id., Arizona officials 

reject Federal Forms that are not accompanied by additional, documentary 

evidence.  Clearly, Arizona is violating the NVRA’s mandate that it “shall accept” 

the Federal Form to register eligible voters. 

 This Court’s prior decision at the preliminary-injunction stage and the 

subsequent District Court opinion granting the defendants summary judgment on 

the plaintiffs’ NVRA claim assume that because the NVRA allows States to 

“develop and use [their own] form,” in addition to “accept[ing] and us[ing]” the 
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Federal Form, Arizona is permitted to add a citizenship-documentation 

requirement for applicants submitting either state or federal registration forms.  

See Gonzalez, 485 F.3d at 1050 (first bracket in original).  That is wrong.  “The 

Federal statutory scheme provides that states may design their own voter 

registration forms . . . .  The statutes provide further, however, that in any event, 

all states must accept the national registration form.” Diaz, 435 F. Supp. 2d at 

1214 (emphasis added).  “Congress simply did not allow the states to impose 

restrictions that would permit denial of an application that otherwise satisfies the 

federal requirements.” Charles H. Wesley Educ. Found., Inc. v. Cox, 324 F. Supp. 

2d 1358, 1367 (N.D. Ga. 2004), aff’d, 408 F.3d 1349 (11th Cir. 2005). 

 The plain language of the statute is mandatory, not precatory.  As this Court 

has recognized, “[w]hen Congress specifies an obligation and uses the word 

‘shall,’ this denomination usually connotes a mandatory command.”  Our

Children’s Earth Found. v. EPA, 527 F.3d 842, 847 (9th Cir. 2008).  The 

preliminary-injunction panel’s prior decision in this case ignored the mandatory 

command in the text of the statute and instead opined that the NVRA permits 

States “either” to accept and use the Federal Form “or, in the alternative,” to 

develop and use their own forms. Gonzalez, 485 F.3d at 1050.  That was clearly 

erroneous.  What the statute actually says is that “a State may develop and use” its 

own mail registration form “[i]n addition to accepting and using” the Federal 
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Form.  42 U.S.C. § 1973gg-4(a)(2) (emphasis added).  Under the statute’s plain 

language, the State simply does not have the “either/or” choice described by this 

Court and subsequently relied upon by the District Court in granting the defendants 

summary judgment.  Regardless of whether a State develops and uses its own 

form, the NVRA mandates that all States must accept and use the Federal Form 

prescribed by the EAC. 42 U.S.C. § 1973gg-4(a)(1). 

 The NVRA delegated to the EAC all authority for developing the Federal 

Form and directed the EAC to “provide information to the States with respect to 

[their] responsibilities” under the Act.  See 42 U.S.C. §§ 1973gg-7(a)(1), (2), (4).

The statute contains no concomitant delegation of responsibility to state officials 

for developing the Federal Form or for deciding whether or not to accept it.

Indeed, the chief election officers of each State were to serve only in a consultative 

capacity while the EAC developed the Federal Form.  See id. § 1973gg-7(a)(2).

Arizona’s Secretary of State has essentially usurped the authority of the EAC by 

deciding that documentary proof of citizenship must accompany the Federal Form.  

And she has ignored the EAC’s direction as to her responsibility under the NVRA, 

which is to cease and desist from refusing to accept the Federal Form.  Under the 

statute’s plain text, the Arizona Secretary of State has no authority to set conditions 

for Arizona to accept the Federal Form. 
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 Consequently, the District Court clearly erred in determining that the “plain 

meaning” of the statute is that “if the state deems some information necessary to 

identify [an] applicant, the information can be required.” Gonzalez v. Arizona, 435 

F. Supp. 2d 997, 1002 (D. Ariz. 2006).  It is the EAC, not the State of Arizona, that 

Congress charged with deciding what information is “necessary to enable the 

appropriate State election official to assess the eligibility of the applicant.”  42 

U.S.C. § 1973gg-7(b)(1).  As a leading election-law scholar has explained, “the 

district court’s analysis is in error” and, if replicated by other courts, could 

undermine “the NVRA’s mail registration” program, cause “considerable voter 

confusion,” and eviscerate “the EAC’s ability to ensure [nationwide] consistency.”  

Daniel P. Tokaji, Voter Registration and Election Reform, 17 WM. & MARY BILL

RTS. J. 453, 493-94 (2008). 

 The panel’s prior decision in this case repeated the mistake of the District 

Court in concluding that the “statute permits states to ‘require[] such identifying 

information . . . as is necessary to enable . . . election official[s] to assess the 

eligibility of the applicant.’” Gonzalez, 485 F.3d at 1050 (emphasis added; 

alterations in original; citation omitted).  In fact, the statute charges the EAC, not 

the States, with this responsibility; and it is the EAC, not the States, that 

determines what information should be required on the Federal Form as necessary 

to enable state election officials to assess eligibility, including U.S. citizenship.
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See 42 U.S.C. §§ 1973gg-7(a)(2), 1973gg-7(b)(1).  Indeed, the section of the 

statute in which this provision is found is entitled “Federal coordination and 

regulations.” Id. § 1973gg-7 (emphasis added). 

 Following the statutory text, the EAC has determined that an applicant’s 

attestation of eligibility, affirmative answer to the question “Are you a citizen of 

the United States of America?” and signature under penalty of perjury on the 

Federal Form are the “only . . . information  . . . necessary” for election officials to 

determine citizenship.  Id. (emphasis added).  With respect to the Federal Form, 

Arizona is not free to amend the EAC’s determinations as to the “only” 

information necessary.  It simply must accept and use the Federal Form as 

developed by the EAC. 

 Significantly, the preliminary-injunction panel’s prior decision omitted the 

key word “only” when quoting the statute’s text.  See Gonzalez, 485 F.3d at 1050.

But Congress uses the word “only” as a limiting factor.  See, e.g., In re Ferrell,

539 F.3d 1186, 1191 (9th Cir. 2008) (statute’s “use of the word ‘only’” was a 

significant limitation); FDIC v. McSweeney, 976 F.2d 532, 537 (9th Cir. 1992) 

(had Congress wanted to limit certain claims, “it would have inserted the word 

‘only’ in the sentence”). The Court is not free to read this modifier out of the 

statute.
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B. The NVRA’s Language Must Be Read in Light of Its Stated 
Purpose to Increase Registration of Eligible Voters. 

“It is a cardinal canon of statutory construction that statutes should be 

interpreted harmoniously with their dominant legislative purpose.”  Spilker v. 

Shayne Labs., Inc., 520 F.2d 523, 525 (9th Cir. 1975).  Here, the dominant 

legislative purpose is expressly stated in the statute itself.  See 42 U.S.C. § 1973gg 

(section titled “Findings and purposes”).  Read in light of Congress’s express 

purposes, the NVRA clearly preempts state laws such as Arizona’s Proposition 

200.

 In the NVRA, Congress expressly found that “the right of citizens of the 

United States to vote is a fundamental right” and that it was the “duty of the 

Federal, State, and local governments to promote the exercise of that right.”  42 

U.S.C. § 1973gg(a)(1)-(2).  Congress further found that “discriminatory and unfair 

[state] registration laws and procedures can have a direct and damaging effect on 

voter participation in elections for Federal office.” Id. § 1973gg(a)(3).  Thus, the 

purposes of the NVRA were “to establish procedures that will increase the number 

of eligible citizens who register to vote in elections for Federal office” and “to 

make it possible for Federal, State, and local governments to implement [the 

NVRA] in a manner that enhances the participation of eligible citizens as voters in 

elections for Federal office.” Id. § 1973gg(b)(1)-(2). 
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 Arizona’s requirement of documentary proof of citizenship has already 

resulted in the rejection of more than 31,500 voter-registration applications.

Clearly, Arizona’s determination that it will not accept the Federal Form to register 

eligible citizens to vote unless it is accompanied by documentary proof of 

citizenship is frustrating the NVRA’s stated purpose of “establish[ing] procedures 

that will increase the number of eligible citizens who register to vote.”  42 U.S.C. 

§ 1973gg(b)(1) (emphasis added). 

C. The NVRA’s Legislative History Indisputably Establishes that 
Congress Rejected the Very Requirement Arizona Has Imposed. 

 “Although the Supreme Court has advised that recourse to legislative history 

is not necessary where a statute’s plain meaning is clear, the Court does suggest 

that [an appellate court] review the legislative history to ensure that there is no 

clearly contrary congressional intent.” Carson Harbor Vill., Ltd. v. Unocal Corp.,

270 F.3d 863, 884 (9th Cir. 2001) (en banc) (citations omitted).  Fortunately, 

“[t]his happens to be a case in which the legislative history is pellucidly clear.”  

Zuni Pub. Sch. Dist. No. 89 v. Department of Educ., 127 S. Ct. 1534, 1550 (2007) 

(Stevens, J., concurring).  Congress addressed the precise issue facing this Court 

when it considered and rejected an amendment to the NVRA that expressly would 

have permitted States to require documentary evidence of citizenship at the time of 

registration.
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 Whether to permit States to require documentary proof of citizenship was a 

topic of fierce debate during congressional deliberations on the NVRA.  The House 

bill contained no such provision, but the Senate passed an amendment stating:

“Nothing in this Act shall be construed to preclude a State from requiring 

presentation of documentary evidence of the citizenship of an applicant for voter 

registration.”  139 Cong. Rec. at 5098.  As its sponsor stated, the amendment’s 

purpose was to “allow[] States to check documents to verify citizenship” at the 

time of registration. Id. (statement of Sen. Simpson). 

 In reconciling the House and Senate bills, the Conference Committee 

explicitly rejected this amendment.  The Conference Report states:  “The conferees 

agree with the House bill and do not include this provision from the Senate 

amendment. It is not necessary or consistent with the purposes of this Act.

Furthermore, there is concern that it could be interpreted by States to permit 

registration requirements that could effectively eliminate, or seriously interfere 

with, the mail registration program of the Act.”  Conference Report at 23 

(emphasis added). 

 The Court should recognize this Conference Report “as the most reliable 

evidence of congressional intent because it represents the final statement of the 

terms agreed to by both houses.”  Northwest Forest Res. Council v. Glickman, 82 

F.3d 825, 835 (9th Cir. 1996) (internal quotation marks omitted); see In re Silicon 
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Graphics Inc. Sec. Litig., 183 F.3d 970, 977 (9th Cir. 1999); see also Garcia v. 

United States, 469 U.S. 70, 76 (1984).  Here, as the Conference Report details, the 

conferees found that allowing States to require documentary proof of citizenship 

was inconsistent with the NVRA’s purpose and could “seriously interfere” with the 

mail registration procedures established by the Act.  Conference Report at 23. 

 Not only did the conferees explicitly reject this amendment, the entire House 

voted not to include it in the final bill.  After the NVRA was reported out of 

conference, its opponents moved to recommit the bill to the Committee on House 

Administration, specifically to direct the Committee to reinsert the Senate 

amendment permitting States to require documentary proof of citizenship.  The 

motion was defeated by a vote of 259 to 164.  See 139 Cong. Rec. at 9231-32.

Thus, the final version of the NVRA passed by both Houses of Congress did not 

include any provision permitting States to require documentary proof of 

citizenship.  The bill’s opponents lamented that “mail registration under this bill 

would preclude” a State from requiring documentary “proof of citizenship at the 

time of registration.”  Senate Report at 55 (minority views). 

 The legislative history could not be clearer that Congress did not intend to 

permit States to require documentary proof of citizenship.  Yet the District Court 

found that Arizona was permitted to require documentary proof of citizenship 

along with the Federal Form, in part because “Congress did not specifically bar 
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any other type of information [from] being required for registration.” Gonzalez,

435 F. Supp. 2d at 1003.  The court even suggested that this was a “‘deliberate 

decision’ by Congress.” Id. (citation omitted).  That finding is clearly erroneous.  

“Few principles of statutory construction are more compelling than the proposition 

that Congress does not intend sub silentio to enact statutory language that it has 

earlier discarded . . . .” INS v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987) 

(quotation marks omitted).  “To read language into a statute that Congress has 

considered and rejected ‘is not a construction of [the] statute, but, in effect an 

enlargement of it by the court . . . .  To supply omissions transcends the judicial 

function.’”  DeLeon v. Ashcroft, 105 F. App’x 176, 180 (9th Cir. 2004) (quoting 

Iselin v. United States, 270 U.S. 245, 251 (1926) (alterations in original)).  The 

District Court was clearly wrong to suggest that Congress meant to include in the 

NVRA exactly the amendment it rejected.  Especially egregious was the fact that 

the court refused to look at the statute’s legislative history while nonetheless 

opining on Congress’s unexpressed “intent.”  See Gonzalez, 435 F. Supp. 2d at 

1003-04.

 In sum, the fact that Congress considered and rejected an amendment to the 

NVRA that would have permitted precisely the state law challenged here — not 

only in the Conference Report, but also in a vote of the entire House of 

Representatives — makes it indisputable that Arizona is prohibited from applying 
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Proposition 200’s citizenship-documentation requirement to the Federal Form.  

Rarely is there a case in which the legislative history is so “pellucidly clear.”

D. The EAC’s Determinations Regarding Arizona’s Proposition 200 
Deserve Deference.

 The District Court erred by utterly failing to consider the interpretations of 

the NVRA by the FEC and the EAC. See Gonzalez, 435 F. Supp. 2d at 1003-04 

(“[T]he agency decisions . . . are not to be consulted.”).  These federal agencies 

have determined that (1) the NVRA preempts Arizona law requiring that 

documentary proof of citizenship be submitted with the Federal Form and (2) the 

Federal Form’s existing proof-of-citizenship requirements are the “only . . . 

information . . . necessary” for Arizona (and all States) to assess an applicant’s 

U.S. citizenship. See Addendum at 32-33.  These determinations are clearly based 

on permissible constructions of the NVRA.  See Chevron U.S.A., Inc. v. Natural 

Res. Defense Council, Inc., 467 U.S. 837, 843 (1984) (analyzing “whether the 

agency’s answer is based on a permissible construction of the statute”). 

 Proposition 200 is preempted not only by the NVRA but also by the federal 

regulations implementing the NVRA and establishing the Federal Form’s format 

and contents, 11 C.F.R. §§ 8.1-8.6.  It is well established that agency views on the 

preemptive effects of regulations are entitled to deference.  “The agency is likely to 

have a thorough understanding of its own regulation and its objectives and is 

‘uniquely qualified’ to comprehend the likely impact of state requirements.”  Geier
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v. American Honda Motor Co., 529 U.S. 861, 883 (2000) (quoting Medtronic v. 

Lohr, 518 U.S. 470, 496 (1996)).  “[I]f the agency’s choice to pre-empt ‘represents 

a reasonable accommodation of conflicting policies that were committed to the 

agency’s care by the statute, [courts] should not disturb it unless it appears from 

the statute or its legislative history that the accommodation is not one that 

Congress would have sanctioned.’” City of New York v. FCC, 486 U.S. 57, 64 

(1988) (quoting United States v. Shimer, 367 U.S. 374, 383 (1961)); see

Hillsborough Cty. v. Automated Med. Labs., Inc., 471 U.S. 707, 714 (1985) 

(considering agency understanding of preemptive effect of regulations 

“dispositive”).

 Here, as the agency charged with developing the Federal Form, the EAC is 

uniquely qualified to opine on the NVRA’s preemptive effect on Proposition 200.  

Regardless of whether its letter ruling carries the force of law, the EAC’s 

determination “certainly may influence courts facing questions the agencies have 

already answered.”  United States v. Mead Corp., 533 U.S. 218, 227 (2001). 

 But the formal regulations clearly do carry the force of law. See, e.g.,

Watson Land Co. v. Commissioner, 799 F.2d 571, 579 (9th Cir. 1986) 

(“[L]egislative regulations, if consistent with statutory authorization, adopted 

pursuant to proper procedure, and reasonable, have the force of law.”).  Through its 

regulations at 11 C.F.R. § 8.4, the Commission determined that an applicant’s 

Case: 08-17094     01/27/2009     Page: 38 of 79      DktEntry: 6786861



30

attestation of eligibility (including U.S. citizenship), affirmative answer to the 

question “Are you a citizen of the United States of America?” and signature under 

penalty of perjury are the “only [information] . . . necessary” on the Federal Form 

to allow state officials to determine an applicant’s citizenship.  42 U.S.C. 

§ 1973gg-7(b)(1); see id. § 15483(b)(4)(A)(i).  Indeed, during the rulemaking 

proceeding to develop the Federal Form, the Commission specifically found that 

“[t]he issue of U.S. citizenship is addressed within the oath required by the Act and 

signed by the applicant under penalty of perjury.”  59 Fed. Reg. at 32,316; see also 

id. at 32,311 (describing extensive notice and comment during the Commission’s 

rulemaking proceedings). 

Amicus does not contest that additional, documentary proof of citizenship 

might be helpful to state officials in assessing some applicants’ eligibility to vote.  

But Congress’s clear mandate to the Commission was to require on the Federal 

Form “only such . . . information . . .  as is necessary,” not “all” or “any” such 

information as “might be helpful” to state election officials. Compare 42 U.S.C. 

§ 1973gg-7(b) (emphasis added) with 11 C.F.R. § 8.4; see also 59 Fed. Reg. at 

32,312 (“The Commission has determined that the following information items are 

necessary to assess the eligibility of the applicant or to administer voter registration 

or other parts of the election process, and thus has included them on the national 

mail voter registration form as specified at 11 CFR 8.4.”).  The Commission’s 

Case: 08-17094     01/27/2009     Page: 39 of 79      DktEntry: 6786861



31

determination that documentary proof of citizenship is not necessary to enable state 

election officials to assess voter eligibility is certainly a permissible construction of 

the statute, especially since the NVRA expressly committed to the federal agency’s 

discretion the decision as to what information is or is not necessary.  Federal courts 

accord Chevron deference “because of a presumption that Congress, when it left 

ambiguity in a statute meant for implementation by an agency, understood that the 

ambiguity would be resolved, first and foremost, by the agency, and desired the 

agency (rather than the courts) to possess whatever degree of discretion the 

ambiguity allows.”  Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 740-41 (1996). 

 Under the NVRA, the EAC is the sole agency charged with promulgating 

regulations to develop a national voter-registration form.  See 42 U.S.C. § 1973gg-

7(a)(2).  It did so in the rulemaking that resulted in 11 C.F.R. §§ 8.1 to 8.6.  These 

regulations do not include requests for documentary proof of citizenship.  Indeed, 

the Federal Form developed by the EAC is a self-contained postcard that would 

make it impossible to insert documentary proof of citizenship.  See 11 C.F.R. 

§ 8.5(b).  Because the EAC’s construction of the NVRA’s requirements is not only 

permissible, but eminently reasonable, this Court must defer to it. 
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CONCLUSION

 This Court should reverse the judgment below and hold that the National 

Voter Registration Act of 1993 and its implementing regulations preempt Arizona 

Proposition 200’s documentary proof-of-citizenship requirement. 

      Respectfully submitted, 

/s/      
Lloyd Leonard    Sam Hirsch 
LEAGUE OF WOMEN VOTERS Kali N. Bracey 
   OF THE UNITED STATES  Jessica Ring Amunson 
1730 M Street, NW, #1000  JENNER & BLOCK LLP 
Washington, DC  20036   1099 New York Avenue, NW 
Telephone:  202-429-1965  Washington, DC  20001 
Fax:  202-429-0854   Telephone:  202-639-6000 
leonard@lwv.org    Fax:  202-639-6066 
      shirsch@jenner.com 
      kbracey@jenner.com 

jamunson@jenner.com 
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