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I. INTRODUCTION 

 On April 17, 2012, this Court, sitting en banc, held that Arizona‟s 

requirement that prospective voters provide proof of U.S. citizenship in order to 

register to vote is superseded by the National Voter Registration Act of 1993 

(“NVRA”), 42 U.S.C. § 1973gg et seq., insofar as that requirement “is applied to 

applicants using the National Mail Voter Registration Form („Federal Form‟) to 

register to vote in federal elections.”  Slip op. at 4121.  Appellants The Inter-Tribal 

Council of Arizona, Arizona Advocacy Network, State Representative Steve 

Gallardo, League of United Latin American Citizens Arizona, League of Women 

Voters of Arizona, and Hopi Tribe (“ITCA Appellants” or “ITCA Plaintiffs”) now 

move for an award of attorneys‟ fees and expenses for work undertaken on appeal 

in successfully challenging the legality of the proof-of-citizenship requirement. 

 ITCA Appellants challenged Arizona‟s registration requirement on two 

grounds: (1) that it violates the NVRA with regard to persons seeking to register to 

vote using the Federal Form; and (2) that it is an unconstitutional poll tax under the 

Fourteenth and Twenty-Fourth Amendments, enforced through 42 U.S.C. § 1983.  

The en banc Court, as indicated, ruled in the ITCA Appellants‟ favor as to the 

NVRA claim, and concluded that it did not need to address the poll tax claim in 

light of the NVRA holding.  Slip op. at 4149.   
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 The NVRA authorizes awards of attorneys‟ fees and expenses to litigants 

who successfully challenge violations of that statute, 42 U.S.C. § 1973gg-9(c), and 

federal law likewise authorizes awards for fees and expenses regarding 

constitutional challenges to state enactments.  42 U.S.C. § 1988.  ITCA Appellants 

move for attorneys‟ fees and expenses with regard to the work undertaken on both 

its NVRA and poll tax claims since the two legal theories addressed a common 

core of facts, and thus are inter-related for purposes of granting the requested 

award.  This motion covers the appellate work undertaken before the Ninth Circuit 

panel that initially heard the instant appeal (i.e., the panel whose decision was 

reported at 624 F.3d 1162 (2010)) and the work undertaken in connection with this 

Court‟s subsequent en banc review.
1
 

II. BACKGROUND AND PROCEDURAL HISTORY
2
 

 The ITCA Plaintiffs filed suit in May 2006 to enjoin election-related 

provisions of Arizona‟s Proposition 200, adopted by the state‟s voters on 

November 2, 2004.
3
   Specifically, ITCA Plaintiffs challenged Proposition 200‟s 

                                                           
1
 ITCA does not seek an award for work undertaken in connection with an earlier 

appeal in this case, which resulted in the panel opinion reported at 485 F.3d 1041 

(2007). 
2
  A more detailed summary of the background and procedural history of this case is 

set forth in this Court‟s en banc opinion.  Slip op. at  4121-24. 
3
  The ITCA plaintiffs included the Inter-Tribal Council of Arizona, Inc., the 

Arizona Advocacy Network, the Hopi Tribe, the League of Women Voters of 

Arizona, the League of United Latin American Citizens, and State Representative 

Steve Gallardo. 
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proof-of-citizenship requirement for individuals registering to vote in Arizona, and 

a provision requiring voters to present certain documentary identification in order 

to cast a ballot at the polls on election day.  ITCA Plaintiffs alleged that the proof-

of-citizenship requirement is pre-empted by the NVRA and is an unconstitutional 

poll tax, and also set forth other legal claims against that provision.  As to the 

polling place provision, ITCA Plaintiffs did not allege an NVRA violation, but 

alleged that the provision also constitutes an unconstitutional poll tax and is 

unlawful for other reasons.  A similar challenge to the election provisions of 

Proposition 200 was filed by a separate group of plaintiffs (“Gonzalez Appellants” 

or “Gonzalez Plaintiffs”), and the district court consolidated the two lawsuits. 

 After trial, the district court ruled against the ITCA and Gonzalez Plaintiffs, 

and both plaintiff groups appealed.  ITCA Appellants limited their appeal to 

challenging the proof-of-citizenship requirement as violative of the NVRA and the 

constitutional prohibition against poll taxes, and to challenging the polling place 

provision as also violative of the poll tax prohibition.   

 In their opening and reply briefs to the panel, the ITCA Appellants‟ legal 

argument essentially had three parts.  See Opening Brief of Appellants The Inter 

Tribal Council of Arizona, et al., Dkt. No. 11, ID No. 6759254, dated Jan. 7, 2009; 

Reply Brief of Appellants The Inter Tribal Council of Arizona, et al., Dkt. No. 39, 

ID No. 6815793, dated Feb. 20, 2009.  One part dealt with the NVRA, and 
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explained why that statute prohibits Arizona from applying its proof-of-citizenship 

requirement to persons registering to vote using the Federal Form prescribed by the 

United States Election Assistance Commission (“EAC”).  A second part addressed 

the poll tax prohibitions of the Fourteenth and Twenty-Fourth Amendments, 

enforced through 42 U.S.C. § 1983, and the application of those prohibitions to 

both the voter registration and polling place provisions.  The third part addressed 

the application of the doctrine of “law of the case” to the portion of the appeal 

dealing with the voter registration requirement.  A Ninth Circuit panel previously 

had ruled in this case – on an appeal from the district court‟s denial of a motion for 

preliminary injunction – that the proof-of-citizenship requirement was not 

superseded by the NVRA and was not an unconstitutional poll tax.
4
  Gonzalez v. 

Arizona, 485 F.3d 1041 (9
th
 Cir. 2007).  ITCA‟s briefs argued that this prior panel 

ruling did not preclude the second panel from finding the registration requirement 

unlawful. 

 Agreeing with ITCA Appellants, the second Ninth Circuit panel held that the 

proof-of-citizenship requirement is superseded by the NVRA, and that the “law of 

the case” did not preclude the panel from reconsidering the application of the 

NVRA to this provision.  Gonzalez v. Arizona, 624 F.3d 1162, 1185-91 (9
th
 Cir. 

2010).  The panel majority also addressed the “law of the circuit” and held that this 

                                                           
4
 The “law of the case” issue did not apply to the polling place provision since it 

was not at issue in the appeal of the preliminary injunction denial. 
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doctrine likewise did not preclude the panel from ruling on the application of the 

NVRA to the registration requirement.  Id. at 1188-91.  The panel majority 

concluded that, in light of its NVRA ruling, it was unnecessary to address whether 

the registration requirement also constitutes an unconstitutional poll tax.  Id. at 

1191 n.20.  Finally, the panel majority rejected the challenges to the polling place 

provision.  Id. at 1191-98.  Appellees sought en banc review, and the ITCA 

Appellants filed a brief in opposition, arguing that the panel had correctly 

addressed and construed the application of the NVRA to this case.  See Response 

of Appellants Inter Tribal Council of Arizona et al to Appellees‟ Petition for 

Rehearing En Banc, Dkt. No. 143, ID No. 7630293, dated Jan. 31, 2011. 

 As indicated, on April 17, 2012, the en banc Court issued its ruling.  The en 

banc Court agreed with the panel that the NVRA supersedes the proof-of-

citizenship requirement when persons register to vote by completing the Federal 

Form, and that, in light of this ruling, it was unnecessary to address the ITCA 

Appellants‟ poll tax challenge to the registration requirement.  Slip op. at 4124-49.  

The en banc Court rejected ITCA Appellants‟ poll tax challenge insofar as it 

related to Arizona‟s polling place provision, and rejected the Gonzalez appellants‟ 

separate challenge under Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, to 

the polling place provision.  Slip op. at 4149-60. 
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III. LEGAL STANDARD 

Prevailing plaintiffs in civil rights litigation brought under the National 

Voter Registration Act (“NVRA”) and 42 U.S.C. § 1983 are entitled to recover 

reasonable attorneys‟ fees and expenses.  42 U.S.C. § 1973gg-9(c) (“In a civil 

action under this section, the court may allow the prevailing party…reasonable 

attorney fees, including litigation expenses, and costs.”); 42 U.S.C. § 1988(b) (in 

actions to enforce the constitution under 42 U.S.C. § 1983, “the court, in its 

discretion, may allow the prevailing party, other than the United States, a 

reasonable attorney‟s fee….”).  Although these fee-shifting provisions are cast in 

terms of a court‟s “discretion,” the Supreme Court has held that “a prevailing 

plaintiff should ordinarily recover an attorney‟s fee unless special circumstances 

would render such an award unjust.”  Hensley v. Eckerhart, 461 U.S. 424, 429 

(1983) (internal quotations omitted); see also Newman v. Piggie Park Enters., Inc., 

390 U.S. 400, 401-02 (1968) (noting that, absent “special circumstances,” 

attorneys‟ fees should be awarded in civil rights cases because such cases are “a 

means of securing broad compliance with the law”); Nat’l Coalition for Students 

with Disabilities v. Bush, 173 F.Supp.2d 1272, 1276 (N.D. Fla. 2001) (applying the 

same standard to NVRA fee petitions). 

Plaintiffs are prevailing parties if they “succeed on any significant issue in 

litigation which achieves some of the benefit the parties sought in bringing suit.”  
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Hensley v. Eckerhart, 461 U.S. 424, 433 (1983) (quotations omitted).  Thus, “[t]he 

touchstone of the prevailing party inquiry must be the material alteration of the 

legal relationship of the parties in a manner which Congress sought to promote in 

the fee statute.”  Texas State Teachers Ass’n v. Garland Independent School Dist., 

489 U.S. 782, 792-93 (1989); see also Buckhannon Board & Care Home, Inc. v. 

West Virginia Dep’t of Health & Human Resources, 532 U.S. 598, 604 (2001). 

Once a court has determined that a plaintiff is a prevailing party entitled to 

reasonable attorneys‟ fees and expenses, the starting point for calculating a 

reasonable fee award is the number of hours reasonably expended multiplied by a 

reasonable hourly rate.  Hensley, 461 U.S. at 433.  This is commonly referred to as 

the “lodestar,” and there is a “strong presumption” that the lodestar figure 

represents a reasonable fee.  Pennsylvania v. Del. Valley Citizens’ Council for 

Clean Air¸ 478 U.S. 546, 563-66 (1986); Cunningham v. Cnty. of Los Angeles, 879 

F.2d 481, 488 (9
th
 Cir. 1988) (lodestar figure is “presumptively reasonable”).  

Discomfort with the total amount of the lodestar fee is insufficient to reduce the 

amount of attorneys‟ fees awarded.  See City of Burlington v. Dague, 505 U.S. 557, 

562 (1992).  Although the Ninth Circuit has recognized bases for departure from 

the lodestar, see Kerr v. Screen Extras Guild Inc., 526 F.2d 67, 69-70 (9
th
 Cir. 

1975), such a departure is only warranted in “rare and exceptional cases.”  Fischer 
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v. SJB-P.D., Inc., 214 F.3d 1115, 1119 n. 4 (9
th
 Cir. 2000) (quoting Del. Valley 

Citizens, 478 U.S. at 565). 

To the extent a party is successful as to some claims, but unsuccessful as to 

others, a court must ask “whether the claims upon which the plaintiff failed to 

prevail were related to the plaintiff‟s successful claims.”  Thorne v. City of El 

Segundo, 802 F.2d 1131, 1141 (9
th

 Cir. 1986).  A claim is related when it involves 

a “common core of facts” or is based on “related legal theories,” whereas unrelated 

claims are “„distinctly different,‟ and based on different facts and legal theories.”  

Id.  If the claims are related, then the court must evaluate the “significance of the 

overall relief obtained by the plaintiff in relation to the hours reasonably expended 

on the litigation.”  Id. (quoting Hensley, 461 U.S. at 435).  “Where a plaintiff has 

obtained excellent results, his attorney should recover a fully compensatory fee.”  

Hensley, 461 U.S. at 435.  However, “if only „partial or limited success‟ was 

obtained, full compensation may be excessive.”  Thorne, 802 F.2d at 1141. 

IV. ARGUMENT 

A. ITCA Appellants are Prevailing Parties 

1. ITCA Appellants Are Entitled to Fees Related to Their NVRA 

Claim 

 

It is readily apparent that the ITCA Appellants are prevailing parties under 

the standards set forth above.  In particular, they succeeded on their claim that 
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Proposition 200‟s voter registration requirement violates the NVRA and, thus, is 

invalid as applied to Federal Form voter registrations.  As the en banc panel held:  

[T]he NVRA and Proposition 200‟s registration provision, when interpreted 

naturally, do not operate harmoniously as a single procedural scheme for the 

registration of voters for federal elections.  Therefore, under Congress‟s 

expansive Elections Clause power, we must hold that the registration 

provision, when applied to the Federal Form, is pre-empted by the NVRA.   

Slip. Op. at 4148.  There is no question but that ITCA Appellants‟ NVRA claim 

related to a significant issue in the litigation, whether Arizona citizens may use the 

Federal Form in registering to vote in accordance with Congress‟ directives in 

establishing the Federal Form.  Further, the en banc panel‟s decision on the NVRA 

claim provided ITCA Appellants “the benefit [it] sought in bringing suit,” Hensley, 

461 U.S. at 433, and “alter[ed] the legal relationship of the parties.”  Texas State 

Teachers Ass’n, 489 U.S. at 792-93.  As prevailing parties, the ITCA Appellants 

are entitled to reasonable attorneys‟ fees and expenses.  42 U.S.C. § 1973gg-9(c). 

2. ITCA Appellants are Entitled to Fees Based on their Poll Tax 

Claim 

The Court should also award attorneys‟ fees and expenses for time spent on 

ITCA Appellants‟ poll tax claim.  While ITCA Appellants admittedly did not 

obtain a ruling in their favor on its § 1983 poll tax claim, success on that claim is 

not necessary for the ITCA Appellants to obtain fees for work on that claim, for 

two independently sufficient reasons.   
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First, the Court should award fees under the NVRA‟s fee-shifting provision 

because Counsel‟s work on both the NVRA and poll tax claims dealt substantially 

with the same “common core of facts” as the NVRA claim, namely, the state‟s 

requirement of citizenship documentation for voter registration.  See Duffy v. City 

of Desert Hot Springs, 342 Fed. Appx. 279, 282 (9
th
 Cir. 2009) (“Although 

the…claims advanced different theories, the theories were related and both 

involved a common core of facts, namely, the circumstances surrounding the 

City‟s termination of Duffy.”).  “Litigants in good faith may raise alternative legal 

grounds for a desired outcome, and the court‟s rejection of or failure to reach 

certain grounds is not a sufficient reason for reducing a fee.  The result is what 

matters.”  Hensley, 461 U.S. at 435; see also Gates v. Deukmejian, 987 F.2d 1392, 

1404 (9
th
 Cir. 1992) (“It is clear that a litigant need not prevail on every claim in 

order to receive a full fee.”). 

Second, the Court should also award attorneys‟ fees and expenses under 42 

U.S.C. § 1988.   Because of the ruling that the NVRA supersedes Proposition 

200‟s registration provision, the Court did not address ITCA Appellants‟ argument 

that the registration provision would constitute a poll tax.  See Slip Op. at 4149.
5
  

Even so, the achievement of the result sought via the unaddressed poll tax claim 

                                                           
5
 That the poll tax claim also involved Proposition 200‟s polling place provision 

should not result in a reduction in fees.  The bulk of the work on the poll tax claim 

related to developing the legal theory supporting the claim, which was necessary 

for the poll tax attack on both the voter registration and polling place provisions. 
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entitles the ITCA Appellants to § 1988 fees.  See Gerling Global Reinsurance 

Corp. of America v. Garamendi, 400 F.3d 803, 808 (9
th
 Cir. 2005) (“for the 

purpose of qualifying a prevailing party, an unaddressed, fee-supporting claim 

supports an award of fees if it is both substantial and arises from a common 

nucleus of operative fact with a dispositive, non-fee-supporting claim addressed by 

the court”).
6
   

In short, a plaintiff may recover fees for hours spent on claims that are 

unsuccessful insofar as that plaintiff is successful as to other claims arising from 

common facts.  Thus, even though the poll tax issue was not decided vis-à-vis the 

voter registration provision, the ITCA Appellants are entitled to fees for time spent 

on the poll tax issue under both the NVRA fee-shifting provision and § 1988. 

3. In Any Event, the ITCA Appellants are Entitled to Fees Related 

to Time Devoted to the Appeal as a Whole 

 

In any event, “much of counsel‟s time [was] devoted generally to the 

litigation as a whole, making it difficult to divide the hours expended on a claim-

by-claim basis.”  See Hensley, 461 U.S. at 435.  Thus, the Court should “focus on 

the significance of the overall relief obtained by the plaintiff in relation to the 

                                                           
6
 Garamendi awarded fees in a situation where an unaddressed § 1983 claim was 

paired with a successful claim for which no attorneys‟ fees were available.  Id. at 

808-09.  The fact that the NVRA claim is, in fact, a fee-supporting claim only 

strengthens the ITCA Appellants‟ position compared to the plaintiff in Garamendi.  

The key point is that the ITCA Appellants achieved the result the poll tax claim 

sought with respect to the voter registration provision, so § 1988 fees are 

appropriate notwithstanding the technical lack of success on the poll tax claim.   
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hours reasonably expended.”  Id.  In this case, the relief the ITCA Appellants 

received was significant: Arizonans now have the opportunity to use the Federal 

Form without the improper restrictions that Arizona sought to impose.  Thus, the 

Court should award fees based on time expended the appeal as a whole. 

Moreover, counsel‟s work on the law of the case and law of the circuit 

issues, as well as various other less substantial issues, although it did not directly 

bear on the merits of the NVRA claim or the poll tax claim, was directed to 

clearing hurdles standing in the way of the result ultimately obtained through the 

NVRA claim.  These hours would have been necessary regardless of any 

unsuccessful claims advanced. 

B. The Fees and Expenses ITCA Appellants Seek are Reasonable 

The ITCA Appellants‟ fee request, outlined in greater detail in section V, 

infra, seeks fees and expenses for tasks and expenses incurred as to various issues 

raised in the appeal, including the merits of the NVRA claim, the merits of the poll 

tax claim, the law of the case, and the law of the circuit. 

1. Counsel Expended a Reasonable Number of Hours 

The attorneys for ITCA Appellants performed services that they reasonably 

believed advanced the interests of their clients in obtaining the relief sought.  The 

attorneys‟ services included participation in appellate briefing on three separate 

occasions before the Ninth Circuit, as well as several oral arguments.  In 
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conjunction with those events, counsel performed the following services for which 

fees are sought: legal research, writing and editing briefs, strategy consultations 

among co-counsel,
7
 correspondence among co-counsel, preparation for oral 

argument, participation in oral argument, and other miscellaneous tasks. 

The core team for litigating the appeals included Jon Greenbaum, Robert 

Kengle, and Mark Posner of the Lawyers‟ Committee for Civil Rights Under Law; 

Joe Sparks and Laurel Herrmann from The Sparks Law Firm, P.C.; and David 

Bodney and Karen Hartman-Tellez from Steptoe & Johnson, LLP.  That core team 

allocated work and responsibilities to more junior attorneys, paralegals and legal 

interns to maximize efficiency and avoid duplication while providing superior 

legal service and attaining an outstanding result.  These attorneys brought 

considerable experience in election administration, voting rights, and federal 

litigation, and also included an appropriate mix of attorney experience levels, as 

outlined in the attached declarations.  Mark Posner, Robert Kengle, and Karen 

Hartman-Tellez were the primary drafters of the relevant briefs.  Jon Greenbaum 

participated in oral arguments on behalf of ITCA Appellants.  All of the members 

of the core team participated in strategy discussions.  Counsel maintained detailed 

                                                           
7
 In complex and high-visibility appeals such as this one, which often require the 

coordination of numerous attorneys, it is reasonable for attorneys to spend a fair 

amount of time on conferences and correspondence among co-counsel.  See 

Nadarajah v. Holder, 569 F.3d 906, 925 (9
th

 Cir. 2009) (“A fair amount of 

conferencing among the attorneys was reasonable for an appeal of this complexity, 

and none of the cited time entries appears unreasonable.”). 
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time records regarding their work in this litigation.  The attached declarations 

document the hours counsel reasonably expended.  Counsel have conservatively 

calculated the number of hours claimed in this fee application.  Counsel have 

reviewed their time records and exercised billing judgment to eliminate time 

entries that could arguably be considered duplicative or excessive.  To further 

ensure that counsel are not seeking compensation for arguably duplicative or 

excessive hours, ITCA Appellants have reduced the hours sought for work 

performed by Lawyers‟ Committee Legal Fellows Phillip Dupré and Elizabeth 

Cochran by one-third, and have reduced the number of hours claimed for Lawyers‟ 

Committee staff‟s travel by 50 percent.  Finally, the ITCA Appellants are not 

seeking fees or expenses related to the prior 9
th
 Circuit appeal in this case, or for 

the Lawyers‟ Committee‟s and Steptoe & Johnson‟s time spent on ITCA 

Appellants‟ opposition to Appellees‟ motion to stay the mandate and on preparing 

the instant fee application. 

Additional factors further demonstrate the reasonableness of the hours 

sought in the present application.  First, this case presented complex issues both 

constitutional and statutory in nature, as evidenced by this Court‟s determination 

that en banc review was appropriate.  The NVRA claim on which ITCA Appellants 

prevailed involved a nuanced interpretation of the NVRA‟s statutory architecture, 

how Proposition 200 fit within that architecture, and the impact of Elections Clause 
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pre-emption on that intersection of federal and state law.  This is a case where the 

ITCA Appellants‟ counsel “accept[ed] the challenge” of litigating a relatively 

unique cause of action, which weighs against any suggestion that the hours were 

excessive or that the lodestar fee be reduced.  Johnson v. Georgia Hwy Express, 

488 F.2d 714, 718 (5
th

 Cir. 1974).  Second, the context in which a contingent-fee 

civil rights case is undertaken does not encourage lawyers to inflate their hours.  

“The payoff is too uncertain, as to both the result and the amount of the fee.  It 

would therefore be the highly atypical civil rights case where plaintiff's lawyer 

engages in churning.  By and large, the court should defer to the winning lawyer's 

professional judgment as to how much time he was required to spend on the case; 

after all, he won, and might not have, had he been more of a slacker.”  Moreno v. 

City of Sacramento, 534 F.3d 1106, 1112 (9
th

 Cir. 2008); see also Nadarajah v. 

Holder, 569 F.3d 906, 922 (9
th

 Cir. 2009) (rejecting contention that case was 

overstaffed by civil rights attorneys). 

As explained above, the ITCA Appellants have obtained an excellent result, 

in the form of an en banc decision requiring Arizona to permit residents to use the 

Federal Form to register to vote and invalidating the state law providing otherwise.  

In circumstances where an excellent result is obtained, such as in this case, the 

plaintiff‟s attorney should recover a “fully compensatory fee.”  Hensley, 461 U.S. 

at 435. 
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Considering all of the factors, the hours claimed are eminently reasonable. 

2. The Rates Claimed are Reasonable 

Reasonable hourly rates to be used in the lodestar calculation are “calculated 

according to the prevailing market rates in the relevant community, regardless of 

whether plaintiff is represented by private or non-profit counsel.”  Blum v. Stenson, 

465 U.S. 886, 895 (1984); see also id. at 896 (prevailing parties must justify their 

rates by demonstrating that they are “in line with those prevailing in the 

community for similar services by lawyers of reasonably comparable skill, 

experience, and reputation.”); Blanchard v. Bergeron, 489 U.S. 87, 94 (1989) 

(“And where there are lawyers or organizations that will take a plaintiff's case 

without compensation, that fact does not bar the award of a reasonable fee.”).
8
  The 

relevant community in this case is Phoenix, Arizona.  See Christensen v. 

Stevedoring Servs. of America, 557 F.3d 1049, 1053 (9
th
 Cir. 2009) (“The relevant 

community is generally defined as the forum in which the district court sits.”) 

(internal quotations omitted). 

The rates requested for Lawyers‟ Committee and Sparks are based on 

current, rather than historical hourly rates.  Prevailing parties may obtain current 

market rates in order to make up the difference caused by losses due to delays in 

payment.  See Missouri v. Jenkins, 491 U.S. 274, 283 (1989) (“Clearly, 

                                                           
8
 All work by all counsel was done on a pro bono basis.  Clients were not charged 

for any attorneys‟ fees or expenses. 
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compensation received several years after the services were rendered -- as it 

frequently is in complex civil rights litigation -- is not equivalent to the same dollar 

amount received reasonably promptly as the legal services are performed, as would 

normally be the case with private billings.”); Christensen, 557 F.3d at 1055-56 

(current rates can be used to “make up the difference” due to delay). 

Thus, ITCA Appellants‟ counsel seek reimbursement at the following rates, 

supported by the attached declarations:  

For the Lawyers‟ Committee, as outlined in the declaration of Jon 

Greenbaum:  

 Jon Greenbaum, Legal Director and Deputy Director for the Lawyers‟ 

Committee: $475. 

 Robert Kengle, Co-Director of the Voting Rights Project for the Lawyers‟ 

Committee: $475. 

 Mark Posner, Senior Counsel at the Lawyers‟ Committee: $475 

 Phillip Dupré, Legal Fellow: $230. 

 Elizabeth Cochran, Legal Fellow: $230. 

 Anna Cloeter, Legal Assistant: $135. 

These rates are further supported by the attached declaration of Mr. David 

Bodney, the Managing Partner of the Phoenix office of Steptoe & Johnson LLP, 

who states that the rates requested are “consistent with the market rates for 
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handling complex litigation in Phoenix and certainly not above the median.”  

Bodney Decl. at ¶ 10. 

For The Sparks Law Firm, P.C., as set forth in the declaration of Joe Sparks: 

 Joe Sparks, Partner: $475. 

 Laurel Herrmann, Associate: $220. 

For Steptoe & Johnson, LLP, as set forth in the declaration of David 

Bodney: 

 David Bodney, Partner: $425.00-$510.00. 

 Karen Hartman-Tellez: $380.00-$405.00. 

The fees requested for hours expended by each attorney are set out in greater 

depth below, in the attached declarations, and in the attached Form 9. 

3. ITCA Appellants’ Expenses are Reasonable 

ITCA Appellants seek $4,327.08 in recoverable expenses, which are set 

forth in detail below, as well as in the attached declarations.  These expenses 

include: costs incurred in travel to and from both oral arguments, legal research, 

and postage expenses incurred sending the hard copies of the documents requested 

by the Circuit associated with the rehearing en banc.  Counsel believed that the 

expenses requested were reasonably necessary to advance the interests of their 

clients in obtaining the relief sought. 
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C. The Application is Timely 

ITCA Appellants believe that the instant application is timely, for the 

reasons set forth in ITCA Appellants‟ Motion to Set or Enlarge Date for 

Application for Attorneys‟ Fees.  Dkt. No. 222.  In caution, ITCA Appellants have 

moved the Court to set a filing deadline for all attorneys‟ fees for this appeal keyed 

either to the disposition of the pending motion to stay the mandate or the 

disposition of the petition for writ of certiorari.  In the alternative, ITCA 

Appellants have moved to enlarge the date for filing until today, May 18, 2012.  Id. 

V. FEES & EXPENSES CALCULATIONS 

1. Lodestar Calculations for Time Claimed 

Attorney 

Law 

School 

Grad Year 

Hours 
Billing 

Rate 
Fees 

Jon Greenbaum 1993 109.55 $475.00 $52,036.25 

Robert Kengle 1984 58.3 $475.00 $27,692.50 

Mark Posner 1978 117 $475.00 $55,575.00 

Phillip Dupré 2009 35.3 $230.00 $8,119.00 

Elizabeth Cochran 2010 49.8 $230.00 $11,454.00 

Anna Cloeter Legal Asst. 24.6 $135.00 $3,321.00 

Joe Sparks 1969 118.5 $475.00 $56,287.50 

Laurel Herrmann 2007 51.5 $220.00 $11,308.00 

David Bodney 1979 14.7 $425.00- $7,064.00 
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$510.00 

Karen Hartman-

Tellez 
2001 193.1 

$380.00-

$405.00 
$76,009.50 

TOTAL  772.35  $308,866.75 

 

2. Expenses 

 

Organization Description Amount 

Lawyers' 

Committee 

Postage
9
 $659.32 

 Legal Research $574.51 

 Travel $3,093.25 

TOTAL   $4,327.08 

 

VI. CONCLUSION 

 WHEREFORE, ITCA Appellants respectfully request that this Court grant 

fees in the amount of $308,866.75 and expenses in the amount of $4,327.08. 

       Respectfully submitted,  

       /s Robert A. Kengle           

LAWYERS‟ COMMITTEE FOR  

CIVIL RIGHTS UNDER LAW 

Jon M. Greenbaum 

Robert A. Kengle 

Mark A. Posner 

1401 New York Avenue, Suite 400 

Washington, D.C.  20005 

                                                           
9
 This expense was incurred in responding to the Ninth Circuit‟s request for hard 

copy documents. 
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Telephone:  202-662-8320  

Fax:  202-628-2858 

 

STEPTOE & JOHNSON LLP  

David J. Bodney  

Collier Center  

201 East Washington Street 

Suite 1600 

Phoenix, Arizona  85004-2382  

Telephone:  602-257-5212 

Fax:  602-257-5299 

 

OSBORN MALEDON, P.A. 

David B. Rosenbaum 

Thomas L. Hudson 

2929 North Central Avenue 

Suite 2100 

Phoenix, Arizona  85012-2793 

Telephone:  602-640-9345 

Fax:  602-640-6051 

 

THE INTER TRIBAL COUNCIL 

OF ARIZONA, INC. 

Joe P. Sparks 

Laurel C. Herrmann 

The Sparks Law Firm, P.C. 

7503 First Street 

Scottsdale, Arizona  85251 

Telephone:  480-949-1339 

Fax:  480-949-7587 

 

ACLU SOUTHERN REGIONAL  

OFFICE  

Laughlin McDonald 

230 Peachtree Street NW 

Suite 1440 

Atlanta, Georgia  30303 

Telephone:  404-523-2721 

Fax:  404-653-0331 
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AARP FOUNDATION 

LITIGATION 

Daniel B. Kohrman 

601 E Street, N.W., Suite A4-240 

Washington D.C.  20049 

Telephone: 202-434-2064  

Fax:  202-434-6424 
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CERTIFICATION OF COMPLIANCE FOR CASE NO. 08-17115 

 

I hereby certify that the foregoing Application for Attorneys‟ Fees and 

Expenses complies with the page limitation of Fed. R. App. P. 27(d)(2) because it 

does not exceed 20 pages.  I further certify that the foregoing Application for 

Attorneys‟ Fees and Expenses complies with the type style and typeface 

requirements of Fed. R. App. P. 27(d)(1)(E) because it has been prepared in a 

proportionately spaced typeface using MS Word in 14-point Times New Roman. 

Dated this 18th day of May, 2012. 

 

s/ _Robert A. Kengle________ 

Attorney for ITCA Appellants 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this 18th day of May, 2012, I electronically filed the 

foregoing document with the Clerk of the Court for the United State Court of 

Appeals for the Ninth Circuit by using the appellate CM/ECF system.    

I further certify that some of the participants in the case are not registered 

CM/ECF users.  I have mailed a copy of foregoing document by First-Class Mail, 

postage prepaid, to the following non-CM/ECF participants:  

Samuel R. Bagenstos 

U.S. Department of Justice 

Civil Rights Division 

950 Pennsylvania Ave., NW 

Washington, D.C.  20530 

 

Charles E. Borden 

O‟Melveny & Myers LLP 

1625 Eye Street, N.W. 

Washington, DC 20006 

 

Melvin R. Bowers Jr. 

Navajo County Attorney‟s Office 

P.O. Box 668 

Holbrook, AZ 86025 

 

Kali Nneka Bracey 

Jenner & Block LLP 

1099 New York Avenue, NW 

Suite 900 

Washington, DC 20001 
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Scott J. Detamore 

Mountain States Legal Foundation 

2596 South Lewis Way 

Lakewood, CO 80227 

 

Karl J. Sandstrom  

Perkins Coie LLP  

700 13th Street, NW  

Washington, DC 20005-3960  

 

James P. Walsh Jr. 

Pinal County Attorney 

30 N. Florence St. 

Building D 

Florence, AZ 85232 

 

 

/s Robert A. Kengle     
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