STATE OF MINNESOTA DISTRICT COURT

COUNTY OF OLMSTED THIRD JUDICIAL DISTRICT
CASE TYPE: CIVIL OTHER

Al Franken for Senate Committee

and Al Franken,
Case No.

Applicants,

Vs. MEMORANDUM IN SUPPORT OF
APPLICATION FOR CORRECTION

Olmsted County, including its Auditor and OF ERRORS IN 2008 UNITED STATES
County Canvassing Board, SENATE ELECTION

Respondents.

The 2008 U.S. Senate general election is one of the closest in the history of Minnesota
and the United States. Over 280,000 Minnesota citizens who exercised their fundamental right
to vote in the 2008 general election did so by submitting absentee ballots. Among those are 27
where ballots were “accepted” but not counted. Nonetheless, the Olmsted County Canvassing
Board announced on December 16, 2008 that it was cancelling its previously scheduled meeting
for that day at which it was to open and count those ballots. It further announced that this
meeting was postponed “until further notice.”

The ballots should be opened and counted.

STATEMENT OF FACTS

On December 10, 2008, Olmsted County (the “County”) transmitted to Applicants’
counsel copies of 37 envelopes containing absentee ballots that the County stated it had rejected
and not that were not therefore counted and included in the vote totals it originally reported to

the State Canvassing Board. Affidavit of Steven Z. Kaplan (“Kaplan Aff.”) 4 1. Following his



review of those ballot documents, however, Applicants’ counsel determined that the ballot
envelopes showed that the County had, in fact, accepted those ballots and that they should
therefore have been counted on election night. Kaplan Aff., Exhibit 2.

Accordingly, in his December 11, 2008 letter to the County’s Property Records and
Licensing Department, Director of Elections, and County Attorney, Applicants’ counsel
identified each of the 27 absentee ballots that had been treated as “rejected,” but which had, in
fact, been accepted, though not counted. Kaplan Aff., Exhihit 2. In that same letter, counsel
noted that both campaigns for U.S. Senate agreed that all wrongly rejected ballots were not
“rejected ballots that should be disregarded, but were simply ballots that had not been opened
and counted on election night. /d.

The letter further noted the critical time sensitivity of including these 27 ballots in the
vote count returns to be submitted to the State Canvassing Board. Id. The State Canvassing
Board is currently scheduled to meet between December 16 and 19 to consider all county
canvassing board reports and the ballots that either campaign has challenged. The State
Canvassing Board has publicly stated its intention to declare the total votes for each U.S. Senate
candidate by the close of business on December 19.

On December 12, 2008, the County Attorney’s Office responded to counsel’s December
11, 2008 letter. Kaplan Aff., Exhibit 3. In that letter, the County asserted that Applicants had
failed to provide it with any authority permitting the County to open and count those 27 ballots
“despite [sic] the fact that the canvassing process and the recount were completed a couple of
weeks ago.” Id. The County’s letter further stated its intention to send those 27 ballots —

unopened and uncounted — to the Secretary of State’s Office, along with other rejected ballots,



to enable them to be considered by the State Canvassing Board (presumably as part of the
Applicants’ ballot challenges). Id.

Because the County’s assertions in that letter contradicted both the election laws of this
State, U.S. and Minnesota Constitutional law, Applicants’ counsel wrote to the County on
December 12, 2008. In that letter, counsel advised the County of the recent State Canvassing
Boards’ recommendation to each county regarding erroneously rejected absentee ballots. Kaplan
Aff., Exhibit 4. Counsel again expressly called the County’s attention to the 27 absentee ballots
that it had wrongly treated as “rejected” and that it had actually been accepted, but not counted.
Id.

On December 15, 2008, the County Canvassing Board stated its intention to open and
count the absentee ballots at a public meeting on December 16, 2008. In doing so, it would be
following the course of other counties that have already voluntarily corrected their obvious errors
by opening, counting them, and including them in their amended vote totals reported to the State
Canvassing Board. Those counties included Scott, Itasca, Becker, and Winona.

On December 16, 2008, however, the County Canvassing Board announced that it was

2

postponing that meeting “until further notice.” As a result, the County Canvassing Board has
refused to open and count these accepted, uncounted ballots in sufficient time to report the totals
of those ballots to the State Canvassing Board by December 18, 2008.

ARGUMENT

I. THE RIGHT TO VOTE AND TO HAVE ONE’S VOTED COUNTED IS THE
MOST FUNDAMENTAL CONSTITUTIONAL RIGHT OF CITIZENSHIP.

The right to vote is the defining and singular privilege of citizenship. See, e.g., Burdick v.
Takushi, 504 U.S. 428, 433 (1992) (“It is beyond cavil that ‘voting is of the most fundamental

significance under our constitutional structure.’”); see also Erlandson v. Kiffmeyer, 659 N.W.2d



724, 729 (Minn. 2003) (“[N]o right is more precious in a free country than that of having a voice
in the election of those who make the laws under which, as good citizens, we must live. Other
rights, even the most basic, are illusory if the right to vote is undermined.”) (quoting Burson v.
Freeman, 504 U.S. 191, 199 (1992)); In re Candidacy of Independence Party Candidates Moore
v. Kiffmeyer, 688 N.W.2d 854, 860 (Minn. 2004) (“Denial of a candidate’s access to the ballot
implicates important constitutional rights that are central to preservation of our democracy: the
right to vote and the right to associate in pursuit of common political ends.”) (citing Anderson v.
Celebrezze, 460 U.S. 780, 787-88 (1983)).

“Undeniably, the Constitution of the United States protects the right of all qualified
citizens to vote, in state as well as federal elections. Reynolds v. Sims, 377 U.S. 533, 554 (1964).
But the Constitution protects “more than the initial allocation of the franchise.” Bush v. Gore,
531 U.S. 98, 104 (2000). Rather, it is well-settled that the Constitution protects the right of all
qualified voters to have their votes counted equally. Reynolds, 377 U.S. at 554 (citing United
States v. Mosley, 238 U.S. 383 (1915)). A contrary rule would make no sense, for the right to
vote would be meaningless if votes cast in compliance with law were not counted—or counted
equally. As the U.S. Supreme Court has repeatedly emphasized, “[t]he right of suffrage can be
denied by a debasement or dilution of the weight of a citizen’s vote just as effectively as by
wholly prohibiting the free exercise of the franchise.” Bush v. Gore, 531 U.S. at 105 (quoting
Reynolds v. Sims, 377 U.S. 533, 555 (1964)).

The right to vote extends to absentee ballots. Although a state need not create a universal
right to vote absentee, once the state has extended to its citizens that right, it cannot refuse to
count votes that comply with its own processes. See In re Contest of School Dist., 431 N.W.2d

911, 915 (citing Bell v. Gannaway, 227 N.W.2d 797, 802 (1975)). Because Minnesota has



granted individuals a right to vote absentee, it “may not, by later arbitrary and disparate
treatment,” value non-absentee ballots over validly cast absentee ballots. See Bush v. Gore, 531
U.S. 98, 104-105 (citing Harper v. Virginia Bd. Of Elections, 383 U.S. 663, 665 (1966)).
“[E]qual weight” must be “accorded to each vote,” for “equal dignity [is] owed to each voter.”
Bush, 531 U.S. at 104; see also League of Women Voters v. Brunner, _ F.3d |, 2008 WL
499908 (6™ Cir. 2008).

I1. OLMSTED COUNTY HAS ERRONEOUSLY REJECTED ABSENTEE
BALLOTS AS THE RESULT OF OBVIOUS ERRORS.

Minnesota law is clear that absentee ballots may be rejected only for four, specific
enumerated reasons. Election judges shall accept an absentee ballot that has been received on or
before Election Day if:

(1) the voter’s name and address on the return envelope are the same as the
information provided on the absentee ballot application;

(2) the voter’s signature on the return envelope is the genuine signature of the
individual who made the application for ballots and the certificate has been
completed as prescribed in the directions for casting an absentee ballot, except
that if a person other than the voter applied for the absentee ballot under
applicable Minnesota Rules, the signature is not required to match;

(3) the voter is registered and eligible to vote in the precinct or has included a
properly completed voter registration application in the return envelope; and

(4) the voter has not already voted at that election, either in person or by absentee
ballot.

Minn. Stat. § 203B.12, subd. 2. The statute makes clear that “/¢/here is no other reason for
rejecting an absentee ballot” Id. (emphasis added). Moreover, mere technicalities or
irregularities cannot be used to exclude absentee ballots. See Application of Andersen, 119
N.W.2d 1 (Minn. 1962); In re Contest of School Dist., 431 N.W.2d 911 (Minn. App. 1988)

(citing Andersen, 119 N.W.2d at 8; Kerrigan v. Vetsch, 71 N.W.2d 651, 658 (Minn. 1955)).



The evidence is clear that the County has accepted, not rejected, these 27 absentee
ballots. Certain absentee voters in the County have not had their lawfully cast votes counted.
They and the U.S. Senate candidates have an overriding interest in having those votes opened,
counted, and reported.

III. THE COUNTY CANVASSING BOARD MUSTS CORRECT ITS OBVIOUS
ERRORS IN FAILING TO COUNT THESE 27 ABSENTEE BALLOTS.

Minnesota law provides for a way to have absentee ballots opened, counted, and reported,
even after the county canvassing board’s original report to the Secretary of State. As a matter of
law, a county canvassing board has the right and the obligation to reconvene, recanvass, identify
erroneously rejected ballots, open and count them, and report the results to the Secretary of State.
Both the Minnesota Supreme Court and the Minnesota Court of Appeals have recognized
the right of a county or school district canvassing board to correct its previously certified
results even after, as here, they have been reported to the State Canvassing Board.
Application of Andersen, 119 N.-W.2d 1 (Minn. 1962); In re Contest of School Dist., 431 N.W.2d
911 (Minn. Ct. App. 1988).

For example, in the famous 1962 gubernatorial recount, ten counties recanvassed and
amended their original certifications to the Secretary of State. Of particular relevance, the Grant
County Canvassing Board reconvened and counted 31 absentee ballots that had originally been
rejected for improper delivery. Nine other county canvassing boards also reconvened and
recanvassed; of those, six examined the ballots themselves. The Minnesota Supreme Court held:
“As far as the ten counties involved in these proceedings are concerned, it appears to us that the
amended returns reflect the true vote of the people. ... To hold otherwise would require the

loser to become the winner in spite of the vote of the people. It follows that the state canvassing



board should accept the amended returns from the ten counties involved in this proceeding.”
Andersen, 119 N.W.2d at 11-12.

In In re Contest of School District Election, 431 N.W. 2d 911 (Minn. App. 1988), the
Court of Appeals held that a school district, sitting as a canvassing board, had the right to amend
that original return in order to avoid disenfranchising voters casting valid ballots. “To rule
otherwise,” the Court recognized, “would require the loser to become the winner in spite of the
vote of the people. Id. at 12.

IV.  THIS COURT HAS POWER TO REQUIRE THE COUNTY CANVASSING
BOARD TO CORRECT THE OBVIOUS ERRORS.

Consistent with the foregoing caselaw, candidates have statutory remedies under
Minnesota’s election code when a county canvassing board is aware of an error, and fails to
correct it. This Application is brought under Minn. Stat. § 204C.39, which provides that any
candidate who believes that the election judges have made an obvious error in the counting of
votes “may apply without unreasonable delay to the district court of the county . . . for an order
determining whether or not an obvious error has been made.” The district court then “shall issue
an order specifying the error and directing the county canvassing board to inspect the ballots and
returns . . . to correct the error . . . .”

Upon such an order, the county canvassing board must reconvene, inspect the ballots,
correct the errors, and prepare an addendum to its previous report. The auditor then submits the
addendum to the Secretary of State, for canvass by the State Canvassing Board.

In strongly recommending that county canvassing boards reconvene to open and count
erroneously rejected ballots, the State Canvassing Board expressly recognized that candidates

have a remedy when a county board declines to reconvene to correct errors. As Chief Justice

Eric Magnuson explained, at pages 44-45: “it is clear that there’s a statutory remedy for anyone



who believes that the county election officials are committing an obvious error one way or the
other, including or not including, and that’s 204C.39. You can get into court, you can get it
resolved, and we can get on with business in the county.”

V. THESE 27 ACCEPTED BALLOTS ARE NOT THE SUBJECT OF PENDING
COURT PROCEEDINGS.

On December 12, 2008, the Coleman Campaign filed a petition with the Minnesota
Supreme Court to declare the State Canvassing Board’s request to the counties that they open
and count all wrongly rejected absentee ballots unconstitutional. The Court has taken no action
yet on that petition, other than to order briefing by December 16 and oral argument on December
17.

These ballots are not part of that matter because the 27 accepted and uncounted ballots in
Olmsted County are not erroneously rejected absentee ballots.

CONCLUSION

On the face of the ballot envelopes, the County has wrongly failed to count 27 ballots that
were, in fact, accepted and not rejected. These 27 ballots are no different than every other ballot
that was validly cast on election day, counted, and currently included in the County’s vote total
returns submitted to the State Canvassing Board. Unless these 27 ballots are opened, counted,
and included in the vote totals submitted to the State Canvassing Board, the County will be
disenfranchising those voters and asking the State Canvassing Board to certify to vote totals that
it knows are wrong. The County Canvassing Board must immediately reconvene to correct the
errors of local election judges in failing to count 27 validly cast absentee ballots. For the reasons

stated above, the Applicants request that the Court enter their proposed order submitted herewith.



Dated: December 16, 2008

David L. Lillehaug (#63186)
Steven Z. Kaplan (#53739)
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