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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf
of themselves and all others similarly
situated,

Plaintiffs,
Case No. 16-2105-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

PARKER BEDNASEK,

Plaintiff,
Case No. 15-9300-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

CASES CONSOLIDATED FOR

Defendants. DISCOVERY

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFFS’ JOINT RESPONSE IN OPPOSITION TO DEFENDANT’S
MOTION TO AMEND THE SCHEDULING ORDER AND REOPEN DISCOVERY

Plaintiffs in the above-captioned matters® (collectively, “Plaintiffs”) hereby submit this
joint response in opposition to Defendant’s Motion to Amend the Scheduling Order and Reopen

Discovery.

! The “Fish Plaintiffs” are Steven Wayne Fish, Donna Bucci, Charles Stricker, Thomas J.
Boynton, Douglas Hutchinson and the League of Women Voters of Kansas.
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INTRODUCTION AND BACKGROUND

Two years ago, the Tenth Circuit held that the federal government may require Kansas
and Arizona to register voters based solely on an attestation of citizenship, thus precluding any
additional documentation requirements, because “[t]he states have failed to meet their
evidentiary burden of proving that they cannot enforce their voter qualifications because a
substantial number of noncitizens have successfully registered using the Federal Form.”
Kobach v. U.S. Election Assistance Comm’n (“Kobach v. EAC”), 772 F.3d 1183, 1197-98 (10th
Cir. 2014) (emphasis added), cert. denied, 135 S. Ct. 2891 (2015).

Following that guidance, the Fish Plaintiffs’ First Amended Complaint alleges that
“[t]here is no evidence of a substantial problem of noncitizen registration or voting in the State
of Kansas.” Fish First Am. Compl. | 70, Fish ECF No. 39 (emphasis added); see also Fish
Compl. 1 59, Fish ECF No. 1. During discovery, the Fish Plaintiffs requested and Defendant
produced the evidence he could muster concerning the issue of whether there is a substantial
problem of noncitizen registration in Kansas. The parties also submitted multiple expert reports
that address the subject, including a report from one of Defendant’s experts that is principally
devoted to “provid[ing] an opinion on the problem of illegal registration and voting by
noncitizens in Kansas and the rest of the nation and whether it is necessary to require proof of
citizenship to remedy this problem.” Expert Report of Hans A. von Spakovsky 1, Fish ECF
No.128-1. Discovery in this case concluded four months ago on June 17, 2016.% See Scheduling
Order 3, Mar. 24, 2016, Fish ECF No. 49. Summary judgment briefs are due on November 16,

2016. See Scheduling Order, Sept. 14, 2016, Fish ECF No. 216.

2 The depositions of two rebuttal expert witnesses, both of whom were disclosed before the June
discovery deadline, were delayed until earlier this month.

2
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Nevertheless, Defendant now claims to be surprised that whether there is a “substantial
problem of noncitizen registration” in Kansas is relevant to the outcome of this case. He asks to
reopen discovery and to be granted an additional 90 days to submit yet another expert report on
one of the central issues litigated in this case, triggering another round of expert discovery,
including new expert reports from the parties, another rebuttal report from Defendant, and more
expert depositions. There is no justification for prolonging this litigation to accommodate this
request, which would push back the imminent date for dispositive motions and the May 2017
trial date as well. This Court should deny the motion.

LEGAL STANDARD

The “relevant factors” in deciding whether discovery should be reopened include:

1) whether trial is imminent, 2) whether the request is opposed, 3) whether the non-
moving party would be prejudiced, 4) whether the moving party was diligent in obtaining
discovery within the guidelines established by the court, 5) the foreseeability of the need
for additional discovery in light of the time allowed for discovery by the district court,
and 6) the likelihood that the discovery will lead to relevant evidence.

Smith v. United States, 834 F.2d 166, 169 (10th Cir. 1987) (citations omitted). Even where trial is
not imminent, a motion to reopen discovery should be denied where the other factors weigh
against the movant. See Sloan v. Overton, No. 08-2571-JAR-DJW, 2010 WL 5476726, at *3 (D.
Kan. Dec. 30, 2010) (acknowledging “that trial is not imminent,” but denying motion on
December 30 where trial was scheduled for July 25, because the remaining factors weighed
against motion to reopen discovery).
ARGUMENT

Defendant has not carried his burden of showing that discovery should be reopened.

Although trial is not imminent, each of the other “relevant factors” weighs against reopening

discovery.
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A. Defendant’s Desire for Discovery as to Whether There is a “Substantial” Number of
Noncitizen Registrations Was Entirely Foreseeable, and Any Failure to Adduce
Such Evidence Is Due to His Own Lack of Diligence.

Defendant’s principal argument is that “the need for this discovery was not foreseeable,”
because it was purportedly not until the Tenth Circuit’s decision affirming this Court’s grant of a
preliminary injunction that he understood that evidence of a “substantial” number of noncitizen
voter registrations would be relevant to this case. Br. at 3-4; see also id. at 4 (“The Tenth Circuit
has now created a rebuttable ‘presumption’ test under the NVRA that requires a showing of
‘substantial” numbers of noncitizens.”). In fact, however, the importance of such evidence has
long been clear.

Two years ago, the Tenth Circuit used the exact language that Defendant claims to be
surprised by today. In Kobach v. EAC, the Tenth Circuit rejected Kansas’s argument that
requiring states to register voters on the basis of an attestation alone (and precluding a
documentary proof of citizenship [“DPOC”] requirement) did not raise constitutional concerns,
because there is no evidence of a substantial problem of noncitizen registration under an
attestation-only regime. It held that “[t]he states have failed to meet their evidentiary burden of
proving that they cannot enforce their voter qualifications because a substantial number of
noncitizens have successfully registered using the Federal Form.” 772 F.3d at 1197-98
(emphasis added).

Since the inception of this case the Fish Plaintiffs have continually argued that there is
not a substantial problem of noncitizen registration in Kansas, using precisely those words.
Paragraph 59 of the Fish Plaintiffs’ original complaint states, “[t]here is no evidence of a
substantial problem of noncitizen registration or voting in the State of Kansas.” Fish Compl.
159, Fish ECF No. 1; see also Fish Am. Compl. { 70, Fish ECF No. 39. Consistent with the

Tenth Circuit’s ruling, the Fish Plaintiffs argued in Count 1 of the original complaint that

4
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Defendant may not impose the DPOC law on motor-voter applicants unless he can show that
doing so is necessary to prevent a substantial problem of noncitizen registration: “[t]he NVRA
preempts Kansas’s [DPOC] law ... absent a showing by the State that such a requirement is
necessary to assess the eligibility of motor-voter applicants.” Fish Compl. 69, Fish ECF No. 1;
see also Fish Am. Compl. § 80, Fish ECF No. 39.

And throughout the preliminary injunction briefing, the parties vigorously debated
whether such a substantial problem exists. The Fish Plaintiffs argued in their opening brief that
“there is little to no evidence of widespread noncitizen voter registration” and that Defendant’s
assertions “concerning noncitizen registration and voting [are] unsubstantiated.” Fish Mem. in
Supp. of Pls.” Mot. for Prelim. Inj. 32, Fish ECF No. 19-1. In opposing preliminary relief,
Defendant responded that the DPOC requirement was a response to a “persistent problem of
noncitizens registering to vote” in Kansas. Def.’s Mem. in Opp’n to Pls.” Mot. for Prelim. In;. 9,
Fish ECF No. 97. Defendant also made precisely the same constitutional argument that the Tenth
Circuit rejected in Kobach v. EAC, namely that limiting states to an attestation alone would raise
constitutional issues. Id. at 40-45. But the Fish Plaintiffs responded in their Reply Brief that “the
DPOC Law is entirely unnecessary for election integrity,” because “there is no empirical
evidence to suggest that non-citizen registration and voting are problems of any significance in
the state.” Fish Pls.” Reply in Supp. of Mot. for Prelim. Inj. 34, Fish ECF No. 94; see also Fish
Pls.” Resp. to Defs.” Notice of Suppl. Authority 2, Fish ECF No. 126 (reiterating that
Defendant’s evidence of noncitizen registration fraud in this case is “materially identical” to
record Tenth Circuit found insufficient to meet his burden of proving that Kansas cannot enforce

its voter qualifications in Kobach v. EAC).
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Moreover, in granting a preliminary injunction, this Court observed that Defendant
argued that there was a “widespread problem of noncitizen voter fraud,” See Fish v. Kobach, ---
F. Supp. 3d ---, No. 16-2105-JAR-JPO, 2016 WL 2866195, at *6 (D. Kan. May 17, 2016), found
“the rates of noncitizen voter fraud prior to the Act’s passage are at best nominal,” id. at *21, and
held that “there is scant evidence” that an attestation-only regime “leads to any significant
number of noncitizens voting,” id. at *23. And in rejecting Defendant’s constitutional argument,
this Court quoted the Tenth Circuit’s direction concerning the relevance of evidence of
noncitizen registration. See id. at *23 (noting Tenth Circuit’s holding that Arizona and Kansas
“ha[d] not provided substantial evidence of noncitizens registering to vote using the Federal
Form”) (quoting Kobach, 772 F.3d at 1199).

In sum, Defendant has long been on notice that whether a “substantial” number of
noncitizens have registered to vote is a relevant and critical issue in this case — both before and
after this Court’s preliminary injunction. To the extent there is more evidence on this point that

he has failed to adduce, it is only due to a lack of diligence on his own part.?

® That Defendant’s motion is needlessly dilatory is underscored by the fact that the Fish
Plaintiffs propounded timely written discovery and document requests seeking the number and
evidence of all known incidences of noncitizen registration and/or voting in Kansas. See, e.g.,
Fish Pls.” First Req. for the Produc. of Docs., attached hereto as Exhibit A; Fish Pls.” First
Interrogs. to Def., attached hereto as Exhibit B; Fish Pls.” First Req. for Admiss. from Def.
Kobach, attached hereto as Exhibit C. Thus, even if Defendant truly did not believe or
understand that evidence of a substantial number of noncitizen registrations was relevant, he
nonetheless was obligated to produce any information he had in response to the Fish Plaintiffs’
discovery requests. And if Defendant is claiming that he needs to reopen discovery so that he can
now produce numbers of noncitizen registrations or attempted registrations in Kansas that he
failed to produce earlier, he has violated his prior discovery obligations. This Court should not
entertain Defendant’s request for do-over simply because the Tenth Circuit affirmed this Court’s
finding that his evidentiary showing was insufficient.

6
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B. The Expert Discovery Sought By Defendant Is Already in the Record or Is
Irrelevant.

Defendant argues that he needs additional “expert” discovery about “relevant evidence”
as to whether Kansas has a substantial problem of noncitizen registration. Br. at 4-5. In the same
paragraph, however, he asserts (contrary to this Court’s findings) that he has in fact already
adduced such evidence, arguing that he “has already shown that there are numerous noncitizens
on the voter rolls in Kansas.” Br. at 4. Indeed, Defendant has offered what he claims is evidence
of a substantial problem of noncitizen registration from fact witnesses, such as Sedgwick County
Elections Commissioner Tabitha Lehman, see, e.g., Fish ECF No. 192-2. And he has already
proffered two expert reports on the subject, including: (1) a report from Hans von Spakovsky,
see Fish ECF No. 128-1, which is principally devoted to “provid[ing] an opinion on the problem
of illegal registration and voting by noncitizens in Kansas and the rest of the nation and whether
it is necessary to require proof of citizenship to remedy this problem”; and (2) a “rebuttal” report
from Steven Camarota, who opined that “a non-trivial number of non-citizens do in fact vote.”
Expert Report of Steven A. Camarota 6, attached hereto as Exhibit D.

Notwithstanding the fact that he has already submitted two expert reports addressing the
subject of noncitizen registration, Defendant claims to need yet another expert report (or reports)
on this same topic, and cites two secondary sources: (1) an academic paper by Jesse Richman, et
al, from December 2014 titled “Do non-citizens vote in U.S. elections?”’; and (2) a non-peer
reviewed self-published “study” by the “Public Interest Legal Foundation” (“PILF”) titled “Alien
Invasion in Virginia: The discovery and coverup of noncitizen registration and voting,” about
purported noncitizen registration in Virginia. Br. at 5.

But neither of these sources offers anything new or relevant. The Richman research has

already been subject to expert discovery. Both of Defendant’s experts discuss the Richman
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research in their reports. See Expert Report of Hans A. von Spakovsky 6, Fish ECF No0.128-1,
Ex. D, Camarota Rep. 6-7. It is difficult to see how such research would not be cumulative of
existing expert discovery. PILF research too is already in the record, because PILF submitted an
amicus brief on this subject on behalf of Defendant during the preliminary injunction stage of
this case. See Amicus Curiae Brief of the Public Interest Legal Foundation in Opp’n to Mot. for
Prelim. Inj., Fish ECF No. 80. And PILF’s self-published “study” on Virginia is entirely
irrelevant, because it does not come close to satisfying Daubert standards for expert testimony,
see Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999) (“factors, such as . . . peer review
... prove helpful in determining the reliability of a particular scientific ‘theory or technique’”),
and is not about Kansas, but is about another state altogether (Virginia). Cf. Suppl. Rep. of
Lorraine C. Minnite 6-7, Fish ECF No. 94-7 (noting irrelevance of PILF’s non-Kansas anecdotes
in analyzing whether there is a substantial problem of noncitizen registration in Kansas).
Ultimately Defendant is trying to forestall summary judgment to get another bite at the
apple. The reason Defendant has not produced evidence of substantial numbers of noncitizen
registrations thus far is because that evidence likely does not exist.* He has already proffered two
expert reports touching on the subject on noncitizen registration, one of which was devoted
principally to that topic. Any additional discovery on the subject would be unnecessarily

cumulative or simply irrelevant.

* Defendant cited virtually the same evidence he relies on in this case in his renewed request to
the Election Assistance Commission to add a DPOC requirement to the Federal Form in the
aftermath of the Kobach v. EAC finding that he had previously failed to demonstrate that “a
substantial number of noncitizens have successfully registered using the Federal Form,” 772 F.3d
at 1198. See League of Women Voters of U.S. v. Newby, --- F.3d ---, No. 16-5196, 2016 WL
5349779, at *8 (D.C. Cir. Sept. 26, 2016). Defendant knew that these noncitizen registration
numbers were relevant to establishing the necessity of the DPOC requirement when he included
them in his renewed letter to the Election Assistance Commission. It is logical to infer that
Defendant did not include greater numbers because there simply is no evidence of substantial
numbers of noncitizen registration in Kansas.
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C. Plaintiffs Oppose Defendant’s Motion Because Reopening Discovery Would
Prejudice Plaintiffs.

Defendant argues that Plaintiffs would not suffer any prejudice from reopening discovery
at this juncture, claiming that “Plaintiffs’ only prejudice would be to attempt to dispute the
evidence which is the typical burden Plaintiffs must always face in a case.” Br. at 2. But
Defendant conveniently omits the fact that his requested 90 days to submit a new expert report,
sought four months after the close of discovery and minutes before the pretrial conference,
would necessarily prejudice Plaintiffs by substantially delaying the resolution of this case. See
Sloan, WL 5476726, at *3 (finding prejudice to nonmoving party where dispositive motion
“deadline could not be met if discovery were reopened at this time”); see also Schneider v.
CitiMortgage, Inc., No. 13-4094-SAC, 2016 WL 344725, at *5 (D. Kan. Jan 28, 2016)
(concluding proposed amendment that would require reopening discovery would cause undue
prejudice and protracted delay where “[r]eopening discovery would again delay the final pretrial
conference, dispositive motions, and trial. The litigation in this case must, at some point, come to
a resolution.”); Wilson v. Wal-Mart Stores, Inc., No. 07-2263-JWL, 2008 WL 2622896, at *2 (D.
Kan. Apr. 7, 2008) (same).> A final judgment in this case would go a long way toward

eliminating any lingering confusion and uncertainty for both voters and local election officials.®

® Defendant’s citation to Sidley v. Sprint Nextel Corp., No. 08-2063-KHV, 2013 WL 1819733
(D. Kan. Apr. 30, 2013), is not to the contrary. In Sidley, the court concluded, “[t]he trial date
should not be affected” even if the defendant sought to reopen expert discovery. Id. at *8. Here,
as discussed below, Defendant’s request of an additional 60-90 days (to be followed by an
additional two months of opposition and rebuttal reports and depositions) will necessarily delay
not only summary judgment motions but almost certainly the trial date as well.

® Indeed, for these reasons, Defendant argued against the district court delaying summary
judgment in the parallel proceedings involving Defendant’s request to add a DPOC requirement
to the Federal Form, stating that the court should “act with dispatch,” “because we don’t want to
have a stalemate where the state is waiting—even after the election, even on election day, . . . on
some days, thousands of registrations are coming in . ...” Tr. Summ. J. Hr’g at 48-50, 54,

9
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The dispositive motion deadline is currently set for November 16, 2016. Thus, even
reopening discovery for a few days at this point would be prejudicial as it would make that
deadline impossible to meet. See Sloan, WL 5476726, at *3. And Defendant’s request would
result in a much more protracted delay. As calculated by Magistrate Judge O’Hara, Defendant’s
90-day request would not only push back the dispositive motion deadline more than four months
to the end of March, but would also delay the May 23, 2017 trial date because summary
judgment motions would not be fully briefed until early May.” Delaying resolution of this case
for months to accommodate Defendant’s request for duplicative and irrelevant discovery is
highly prejudicial.

CONCLUSION
For the foregoing reasons, Defendant’s Motion to Amend the Scheduling Order and

Reopen Discovery should be denied.

League of Women Voters v. Newby, No. 1:16-cv-00236 (D.D.C. Oct. 13, 2016), attached hereto
in excerpted form as Exhibit E.

’ Defendant represented during the October 20, 2016 pretrial conference that his requested 90
days to submit a new expert report would run from that day. Based on this representation,
Magistrate Judge O’Hara calculated the new timeline as follows: Defendant’s new expert report
would be due January 20, 2017; Plaintiffs’ opposition report would be due February 20; rebuttal
reports would be due March 10; and dispositive motions would be due late March and fully
briefed in early May. During this hearing, Defendant also suggested that 60 days would be
potentially sufficient. But this truncated request would still be highly prejudicial: the dispositive
motion deadline would be pushed back by more than three months to the end of February and
would not be fully briefed until early April, which would likely push back the May 23, 2017 trial
date as well.

10
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DATED this 25th day of October, 2016.

Respectfully submitted,

/s/ Stephen Douglas Bonney

STEPHEN DOUGLAS BONNEY (#12322)
American Civil Liberties Union of Kansas
6701 W 64th St., Suite 210

Overland Park, KS 66202

Phone: (913) 490-4100

Fax: (913) 490-4119
dbonney@aclukansas.org

NEIL STEINER*

REBECCA WALDMAN~*
ANNE GRUNER*

Dechert LLP

1095 Avenue of the Americas
New York, NY 10036

T: (212) 698-3822

F: (212) 698-3599
neil.steiner@dechert.com
rebecca.waldman@dechert.com
anne.gruner@dechert.com

Counsel for Fish Plaintiffs

/s/ William R. Lawrence 1V

WILLIAM R. LAWRENCE, IV # 26021
PAUL T. DAVIS, #: 18550
FAGAN EMERT & DAVIS, L.L.C.

730 New Hampshire Street, Suite 210
Lawrence, KS 66044

PHONE: 785-331-0300

FAX: 785-331-0303
wlawrence@fed-firm.com
pdavis@fed-firm.com

Counsel for Plaintiff Bednasek

* admitted pro hac vice

DALE HO*

R. ORION DANJUMA*

SOPHIA LIN LAKIN*

American Civil Liberties Union Foundation,
125 Broad St.

New York, NY 10004

Phone: (212) 549-2693

dale.ho@aclu.org

odanjuma@aclu.org

slakin@aclu.org

ANGELA LIU*

Dechert LLP

35 West Wacker Drive

Suite 3400

Chicago, Illinois 60601-1608
Phone: (312) 646 5816

Fax: (312) 646 5858
angela.liu@dechert.com

MARK P. JOHNSON, KS Bar #: 22289
SAMANTHA J. WENGER, KS Bar #: 25322
CURTIS WOODS, MO Bar #: 27065*
Dentons US LLP

4520 Main Street Suite 1100

Kansas City, MO 64111

816/460-2400

816/531-7545 (fax)
Mark.johnson@dentons.com
Samatha.wenger@dentons.com
Curtis.woods@dentons.com
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on the 25th day of October, 2016, | electronically
filed this Plaintiffs’ Joint Opposition to Defendant’s Motion to Amend the Scheduling
Order and Reopen Discovery using the CM/ECF system, which automatically sends notice and
a copy of the filing to all counsel of record.

/sl Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY (#12322)

Attorney for Fish Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf
of themselves and all others similarly
situated,

Plaintiffs,
Case No. 16-2105-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

CODY KEENER, et al.,

Plaintiffs,
Case No. 15-9300-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

CASES CONSOLIDATED FOR

Defendants. DISCOVERY

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFFS’ FIRST REQUEST FOR THE PRODUCTION OF DOCUMENTS

Please take notice that, pursuant to Rules 26 and 34 of the Federal Rules of Civil
Procedure, Plaintiffs Steven Wayne Fish, Ralph Ortiz, Donna Bucci, Charles Stricker, Thomas J.
Boynton, and Douglas Hutchinson (collectively, Plaintiffs), by their undersigned counsel, request
that Defendant Kris Kobach, in his official capacity as the Secretary of State for the State of

Kansas (Defendant), produce for inspection and copying at the offices of their attorneys, 35 W.
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Wacker Drive, Suite 3400, Chicago, lllinois 60601, on March 23, 2016, at 10:00 a.m., the
documents requested below that are in Defendant’ possession, custody or control, in accordance
with the instructions and definitions set forth below.

INSTRUCTIONS

1. This request shall be deemed continuing so as to require further and supplemental
production by Defendant, their successors, and their or their successors’ agents, representatives
or employees in the event any of them obtains or discovers additional documents between the
time of initial production and the time of hearing or trial. All documents are to be produced as
they are kept in the usual course of business with any identifying labels, file markings or similar
identifying features, or shall be organized and labeled to correspond to the appropriate request
herein.

2. If there are no documents responsive to any particular category, please so state in
writing.

3. If any documents or parts of documents called for by this document request are
withheld under a claim of privilege, please produce the non-privileged portions of such
documents and furnish a list identifying, for each document or portion thereof so withheld, its
author, all recipients including but not limited to those carbon copied, its subject matter, the
privilege claimed and the grounds therefore.

4. If any documents or parts of documents called for by this document request have
been lost, discarded or destroyed, identify such documents as completely as possible on a list,
including, without limitation, the following information: date of disposal, manner of disposal,

reason for disposal, person authorizing the disposal and person disposing of the document.
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5. With respect to each request to produce documents, identify and produce all
documents that are known to Defendant, his office, or his employees that can be located or
discovered by reasonably diligent efforts, including, without limitation, all such documents
requested to be produced that are in Defendant’s files, or in those of his current or former
employees, employers, attorneys, accountants, agents or representatives. This includes, without
limitation, all electronic communications sent to or from Defendant, directly or indirectly, using
any email address, screen name or alias owned by, controlled by, belonging to or accessed by
Defendant or any of his current or former employees, employers, attorneys, accountants, agents

or representatives.

DEFINITIONS
1. “Communication” shall mean the transmittal of information (in the form of facts,
ideas, inquiries or otherwise).
2. “Document” shall be synonymous in meaning and equal in scope to the usage of

this term in Federal Rule of Civil Procedure 34(a), including, without limitation, electronic or
computerized data compilations or other electronically stored information. A draft or non-
identical copy is a separate document with the meaning of this term.

3. “Correspondence” shall include, without limitation, any means of communication,
e-mails, letters, interoffice communications, memoranda, notes, records, photocopies, paper files,
notebooks, computer files, electronic mail messages and attachments, facsimile transmissions,
voice mail messages, hard drives, floppy disks, CD-ROM disks, computer back-up tapes,
audiotapes, videotapes, telegrams, telexes, summaries of personal conversations or interviews.

4, “Person” is defined as any natural person or any business, legal or governmental

entity or association.
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o. “Concerning” means relating to, referring to, describing, evidencing or
constituting.

6. “Plaintiffs” shall mean Steven Wayne Fish, Ralph Ortiz, Donna Bucci, Charles
Stricker, Thomas J. Boynton, and Douglas Hutchinson, or any of them.

7. “Defendant” shall mean defendant Kris Kobach, as his official capacity of
Secretary of State for the State of Kansas, his predecessors and successors in their official
capacities as Secretary of State of Kansas and current and former attorneys, agents, trustees,
investigators, representatives, employees, officers, contractors and consultants of any of the
Secretary of State.

8. “GAO” shall mean the United States Government Accountability Office,
including the current and former attorneys, agents, trustees, investigators, representatives,
employees, officers, contractors and consultants of any of them.

9. “Whitworth” shall mean Whitworth and Ballou LLC, including the current and
former attorneys, agents, trustees, investigators, representatives, employees, officers, contractors
and consultants of Whitworth and Ballou.

10. “Motor-voter registration applicant” shall mean a person who applies to register
to vote in conjunction with a motor vehicle driver’s license application (including any renewal
application) submitted to the appropriate State motor vehicle authority.

11.  “DPOC” shall mean the documentary proof-of-citizenship law. Kan. Stat. Ann. 8
25-2309(1).

12. “90-Day Purge Rule” shall mean the Kan. Admin. Regs. § 7-23-15.
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13. “Incomplete” shall mean the classification given to applications received from the
department of motor vehicles because the applications do not include documentation of the U.S.
citizenship pursuant to the 90-Day Purge Rule.

14.  “Suspense List” shall mean the list of would-be Kansas voters whose application
was deemed Incomplete.

15. “Kobach’s Voter Tour” shall mean the tour by Kobach in 2012 in connection
with DPOC as listed on http://www.gotvoterid.com/tour.html.

16. “Caskey Letter” shall mean the letter dated November 17, 2015, from Bryan
Caskey to Brian Newby, available at
http://www.eac.gov/assets/1/Documents/Newby%20Ltr%2011-19-2015.pdf.

17. The terms “all” and “each” shall be construed as all and each.

18. The connectives “and” and “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the discovery request all responses that
might otherwise be construed to be outside of its scope.

19.  The use of the singular form of any word includes the plural and vice versa.

20. Except where otherwise specified, the time period for this request shall be
February 18, 2011 until the present.

DOCUMENTS REQUESTED

1. All documents Defendant intends to rely on in opposing Plaintiffs” motion for a
preliminary injunction.
2. Documents sufficient to identify the number of motor-voter registration applicants

whose registration applications were on the Suspense List or deemed Incomplete as of
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September 30, 2015, including a break-down of the applicants’ party affiliations and reasons for
being on the Suspense List.

3. Documents sufficient to identify the number of motor-voter registration applicants
whose registration applications are currently on the Suspense List, including a break-down of the
suspended/incomplete motor-voter applicants’ party affiliations and reasons for being on the
Suspense List.

4. Documents sufficient to identify the number of motor-voter registration applicants
who were removed from the Suspense List due to the 90-Day Purge Rule.

5. All documents related to policies, practices, or procedures concerning any
processes, other than those related to the enforcement or implementation of the DPOC Law, for
identifying whether voter registration applicants, including any voter registration applicants on
the Suspense List, are noncitizens.

6. All documents related to policies, practices, or procedures concerning any
processes for identifying whether voter registrants are noncitizens.

7. Documents sufficient to identify all instances of actual or suspected non-citizen
registration or attempted registration and non-citizen voting in Kansas, including information
concerning the name of the individual involved; the date, method, and location of the alleged
registration, attempted registration, and/or voting, including but not limited to all documents
related to alleged instances of non-citizen registration and attempted registration identified in the
Caskey Letter.

8. Documents concerning all prosecutions or charges filed against non-citizens

registering to vote, attempting to register to vote, voting, or attempting to vote, in Kansas.
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Respectfully submitted this 9th day
of March, 2016,

/sl Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY
ACLU Foundation of Kansas
6701 W. 64th Street, Suite 210
Overland Park, KS 66202

Phone: (913) 490-4102

Fax: (913) 490-4119
dbonney@aclukansas.org

NEIL A. STEINER

REBECCA KAHAN WALDMAN
Dechert LLP

1095 Avenue of the Americas
New York, NY 10036-6797
Phone: (212) 698-3822

Fax: (212) 698-3599
neil.steiner@dechert.com
rebecca.waldman@dechert.com

ANGELA M. LIU

Dechert LLP

35 W. Wacker Drive

Suite 3400

Chicago, Illinois 60601-1608
Phone: (312) 646-5816

Fax: (312) 646-5858
angela.liu@dechert.com

DALE E. HO

ORION DANJUMA

SOPHIA LIN LAKIN

American Civil Liberties Union Foundation,
125 Broad Street

New York, NY 10004

Phone: (212) 549-2693

dale.ho@aclu.org

odanjuma@aclu.org

slakin@aclu.org

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on March 9, 2016, | served Plaintiffs’ First Request for
the Production of Documents via first class mail, postage prepaid and by email to the

following:

Mark P. Johnson

Curtis E. Woods

Samantha J. Wenger
Dentons US LLP

4520 Main Street

Suite 1100

Kansas City, MO 64111
Phone: (816) 460-2400

Fax: (816) 531-7545
mark.johnson@dentons.com
curtis.woods@dentons.com
samantha.wenger@dentons.com

William R. Lawrence, IV

Paul T. Davis

730 New Hampshire Street, Suite 210
Lawrence, KS 66044

Phone: (785) 331-0300

Fax: (785) 331-0303
wlawrence@fed-firm.com

Counsel for the Keener Plaintiffs

Kris W. Kobach

Garrett Roe

Bryan J. Brown

Kansas Secretary of State’s Office
120 S.W. 10" st.

Topeka, KS 66612

Phone: (785) 296-4575

Fax: (785) 368-8032
kris.kobach@so0s.ks.gov
garrett.roe@sos.ks.gov
bryan.brown@sos.ks.gov
Counsel for Defendant Kobach

M.J. Willoughby

Assistant Attorney General

Office of Kansas Attorney General
Derek Schmidt

120 SW 10™ Avenue, 2" Floor
Topeka, KS 66612

Phone: (785) 296-4085

Fax: (785) 291-3767
mj.willoughby@ag.ks.gov
Counsel for Defendant Jordan

John T. Bullock

STEVENS & BRAND, LLP
900 Massachusetts, Suite 500
P.O. Box 189

Lawrence, Kansas 66044
Phone: (785) 843-0811

Fax: (785) 843-0341
jbullock@stevensbrand.com
Counsel for Defendant Shew

/sl Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY

Attorney for Plaintiffs
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EXHIBIT B
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf
of themselves and all others similarly
situated,

Plaintiffs,
Case No. 16-2105-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

CODY KEENER, et al.,

Plaintiffs,
Case No. 15-9300-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

CASES CONSOLIDATED FOR

Defendants. DISCOVERY

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFFS’ FIRST INTERROGATORIES TO DEFENDANT

Please take notice that, pursuant to Rules 26 and 33 of the Federal Rules of Civil
Procedure, Plaintiffs Steven Wayne Fish, Ralph Ortiz, Donna Bucci, Charles Stricker, Thomas J.
Boynton, and Douglas Hutchinson (collectively, Plaintiffs), by their undersigned counsel, request
that Defendant Kris Kobach, in his official capacity as the Secretary of State for the State of

Kansas (Defendant) answer the following interrogatories under oath and in writing to the offices
1
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of their attorneys, 35 W. Wacker Drive, Suite 3400, Chicago, Illinois 60601, on March 23, 2016,
at 10:00 a.m.

INSTRUCTIONS

The following Instructions are an integral part of these Interrogatories and apply to each
of them as well as to any other discovery requests encompassing these Instructions:

1. These Interrogatories are continuing in nature. In accordance with Rule 26(e) of
the Superior Court Rules, you must supplement your response if you obtain further or different
information, and Plaintiff specifically reserves its right to seek supplementary responses to these
Interrogatories before trial.

2. If a document is provided in response to an Interrogatory, identify which
document(s) is (are) being provided to answer that Interrogatory; if you are asked to identify
documents, please provide a brief description of the documents, including any Bates numbers.

3. Each Interrogatory should be responded to upon your entire knowledge from all
sources and all information in your possession or otherwise available to you, including
information from directors, officers, employees, agents, representatives, consultants, or
attorneys, and information which is known to each of them.

4. If any of the Interrogatories cannot be responded to in full, respond to the extent
possible, specifying the reason for your inability to respond to the remainder. If your responses
are qualified in any respect, set forth the terms and an explanation of each such qualification.

5. If any response is given that states an objection to these Interrogatories on any
ground, state the ground(s) completely. If an Interrogatory is only partly objectionable, respond
to the remainder of the Interrogatory.

6. If you object to any of the Interrogatories herein, whether in whole or in part, on
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the grounds that the information sought therein is privileged or confidential, state the following:

a. identify the privileged document or communication;

b. identify the persons who received or have received the privileged
document and/or the persons present during the privileged
communication;

C. identify the person who made the privileged document or communication;

d. identify the general subject matter of the privileged document or
communication; and

e. state the basis for your claim of privilege with respect to each such
document or communication.

7. Where an Interrogatory calls for information with respect to “each” one of a
particular type of matter, event, person, or entity, of which there is more than one, separately list,
set forth or identify for each thereof all of the information called for in the Interrogatory.

8. If you do not possess knowledge of the requested information, you should so state
your lack of knowledge and describe all efforts made by you to obtain the information necessary
to answer the Interrogatory.

9. In no event should you leave any response blank. If the answer to an
interrogatory is, for example, “none,” “unknown” or “not applicable,” such statement should be
written as an answer.

10. If you have no knowledge regarding an Interrogatory, identify an individual
whom you believe to have the knowledge necessary to respond to the Interrogatory.

11.  The following rules of construction apply to all Interrogatories:

a. All/Each. The terms “all” and “each” shall be construed as all and each.
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b. And/Or. The connectives “and” and “or” shall be construed either
disjunctively or conjunctively as necessary to bring within the scope of
these Interrogatories all responses that might otherwise be construed to be

outside of their scope.

C. Number. The use of the singular form of any word includes the plural and
vice versa.
d. Gender. Whenever used herein, the singular includes the plural and vice-

versa. The masculine includes the feminine and neuter genders. The past
tense includes the present tense when the clear meaning is not distorted by

a change of tense.

DEFINITIONS
1. “Communication” shall mean the transmittal of information (in the form of facts,
ideas, inquiries or otherwise).
2. “Document” shall be synonymous in meaning and equal in scope to the usage of

this term in Federal Rule of Civil Procedure 34(a), including, without limitation, electronic or
computerized data compilations or other electronically stored information. A draft or non-
identical copy is a separate document with the meaning of this term.

3. “Correspondence” shall include, without limitation, any means of communication,
e-mails, letters, interoffice communications, memoranda, notes, records, photocopies, paper files,
notebooks, computer files, electronic mail messages and attachments, facsimile transmissions,
voice mail messages, hard drives, floppy disks, CD-ROM disks, computer back-up tapes,

audiotapes, videotapes, telegrams, telexes, summaries of personal conversations or interviews.
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4. “Person” is defined as any natural person or any business, legal or governmental
entity or association.

S. “Concerning” means relating to, referring to, describing, evidencing or
constituting.

6. “Plaintiffs” shall mean Steven Wayne Fish, Ralph Ortiz, Donna Bucci, Charles
Stricker, Thomas J. Boynton, and Douglas Hutchinson, or any of them.

7. “Defendant” shall mean defendant Kris Kobach, as his official capacity of
Secretary of State for the State of Kansas, his predecessors and successors in their official
capacities as Secretary of State of Kansas and current and former attorneys, agents, trustees,
investigators, representatives, employees, officers, contractors and consultants of any of the
Secretary of State.

8. “Motor-voter registration applicant” shall mean a person who applies to register
to vote in conjunction with a motor vehicle driver’s license application (including any renewal
application) submitted to the appropriate State motor vehicle authority.

9. “DPOC” shall mean the documentary proof-of-citizenship law. Kan. Stat. Ann. 8
25-2309(1).

10. “90-Day Purge Rule” shall mean the Kan. Admin. Regs. § 7-23-15.

11. “Incomplete” shall mean the classification given to applications received from the
department of motor vehicles because the applications do not include documentation of the U.S.
citizenship pursuant to the 90-Day Purge Rule.

12. “Suspense List” shall mean the list of would-be Kansas voters whose application
was deemed Incomplete.

13. The terms “all” and “each” shall be construed as all and each.
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14, The connectives “and” and “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the discovery request all responses that
might otherwise be construed to be outside of its scope.

15.  The use of the singular form of any word includes the plural and vice versa.

16. Except where otherwise specified, the time period for this request shall be
February 18, 2011 until the present.

INTERROGATORIES

1. Identify the number of motor-voter registration applicants whose registration
applications were on the Suspense List and/or deemed Incomplete as of September 30, 2015,
including the number of such applicants broken down by: (a) party affiliation; and (b) reason for
being on the Suspense List and/or being deemed Incomplete.

2. Identify the number of motor-voter registration applicants whose registration
applications are currently on the Suspense List and/or deemed Incomplete, including the number
of such applicants broken down by: (a) party affiliation; and (b) reason for being on the Suspense
List and/or being deemed Incomplete.

3. Identify the number of motor-voter registration applicants whose registration
applications were on the Suspense List and/or deemed Incomplete, and who have been removed
pursuant to the 90-Day Purge Rule due to purported failure to provide documentary proof of
citizenship, including the number of such applicants broken down by: (a) party affiliation; and
(b) reason for being on the Suspense List and/or being deemed Incomplete.

4. Identify the number of motor-voter registration applicants placed on the Suspense
List due to purported failure to comply with the DPOC law who subsequently became fully

registered, broken down by the method of completing the registration application (i.e., by
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submission of documentary proof of citizenship by the applicant, or by independent verification
of the applicant’s citizenship status by the state).

5. Identify the number of non-citizens who have attempted to register to vote in
Kansas at a DMV office, including the date and location of each attempted registration.

6. Identify the number of non-citizens who have registered to vote in Kansas,
including the method of registration, date of registration, and location of registration, for each
instance of non-citizen registration.

7. Identify the number of non-citizens who have voted in Kansas, including the
method of registration, date of registration, location of registration, and location of voting, for
each instance of non-citizen voting.

8. Identify all policies, practices, or procedures other than those related to the
implementation or enforcement of the DPOC law, for identifying whether voter registration
applicants, including any voter registration applicants on the Suspense List, and/or voter

registrants are noncitizens.

Respectfully submitted this 9th day
of March, 2016,

/sl Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY
ACLU Foundation of Kansas
6701 W. 64th Street, Suite 210
Overland Park, KS 66202

Phone: (913) 490-4102

Fax: (913) 490-4119
dbonney@aclukansas.org

NEIL A. STEINER

REBECCA KAHAN WALDMAN
Dechert LLP

1095 Avenue of the Americas

7
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New York, NY 10036-6797
Phone: (212) 698-3822

Fax: (212) 698-3599
neil.steiner@dechert.com
rebecca.waldman@dechert.com

ANGELA M. LIU

Dechert LLP

35 W. Wacker Drive

Suite 3400

Chicago, Illinois 60601-1608
Phone: (312) 646-5816

Fax: (312) 646-5858
angela.liu@dechert.com

DALE E. HO

ORION DANJUMA

SOPHIA LIN LAKIN

American Civil Liberties Union Foundation,
125 Broad Street

New York, NY 10004

Phone: (212) 549-2693

dale.ho@aclu.org

odanjuma@aclu.org

slakin@aclu.org

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on March 9, 2016, | served Plaintiffs’ Interrogatories

via first class mail, postage prepaid and by email to the following:

Mark P. Johnson

Curtis E. Woods

Samantha J. Wenger
Dentons US LLP

4520 Main Street

Suite 1100

Kansas City, MO 64111
Phone: (816) 460-2400

Fax: (816) 531-7545
mark.johnson@dentons.com
curtis.woods@dentons.com
samantha.wenger@dentons.com

William R. Lawrence, IV

Paul T. Davis

730 New Hampshire Street, Suite 210
Lawrence, KS 66044

Phone: (785) 331-0300

Fax: (785) 331-0303
wlawrence@fed-firm.com

Counsel for the Keener Plaintiffs

Kris W. Kobach

Garrett Roe

Bryan J. Brown

Kansas Secretary of State’s Office
120 S.W. 10" st.

Topeka, KS 66612

Phone: (785) 296-4575

Fax: (785) 368-8032
kris.kobach@sos.ks.gov
garrett.roe@sos.ks.gov
bryan.brown@sos.ks.gov
Counsel for Defendant Kobach

M.J. Willoughby

Assistant Attorney General

Office of Kansas Attorney General
Derek Schmidt

120 SW 10™ Avenue, 2" Floor
Topeka, KS 66612

Phone: (785) 296-4085

Fax: (785) 291-3767
mj.willoughby@ag.ks.gov
Counsel for Defendant Jordan

John T. Bullock

STEVENS & BRAND, LLP
900 Massachusetts, Suite 500
P.O. Box 189

Lawrence, Kansas 66044
Phone: (785) 843-0811

Fax: (785) 843-0341
jbullock@stevensbrand.com
Counsel for Defendant Shew

/sl Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY

Attorney for Plaintiffs
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ExXHIBIT C
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, RALPH ORTIZ,
DONNA BUCCI, CHARLES STRICKER,
THOMAS J. BOYNTON, DOUGLAS
HUTCHINSON, AND THE LEAGUE OF
WOMEN VOTERS OF KANSAS, on behalf
of themselves and all others similarly situated,

Plaintiffs,
V. Case no. 2:16-cv-02105

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas; and

NICK JORDAN, in his official capacity as
Secretary of Revenue for the State of Kansas,

Defendants.

CODY KEENER, et al.,
Plaintiffs,
V. Case No. 15-9300-JAR-JPO

KRIS KOBACH, in his official capacity
as Secretary of State for the State of
Kansas, et al.,
CASES CONSOLIDATED FOR
Defendants. DISCOVERY

PLAINTIFFS’ FIRST REQUEST FOR ADMISSIONS
FROM DEFENDANT KRIS KOBACH

Please take notice that, pursuant to Rules 26 and 36 of the Federal Rules of Civil
Procedure, Plaintiffs Steven Wayne Fish, Donna Bucci, Charles Stricker, Thomas J. Boynton,
Douglas Hutchinson, and the League of Women Voters of Kansas (collectively, Plaintiffs), by

their undersigned counsel, request that Defendant Kris Kobach, in his official capacity as the



Case 2:16-cv-02105-JAR-JPO Document 252-3 Filed 10/25/16 Page 3 of 14

Secretary of State for the State of Kansas (Defendant), answer the following requests for
admissions within thirty (30) days in accordance with the instructions and definitions set forth
below.

INSTRUCTIONS

1. These requests are continuing in nature as provided in Rule 26(e) of the Federal
Rules of Civil Procedure.

2. As required by Rule 36(a), if a matter is not admitted, the answer must
specifically deny it or state in detail why the answering party cannot truthfully admit or deny it.
When good faith requires a party qualify an answer or deny only part of a matter, the answer
must specify the part admitted and qualify or deny the rest.

3. If Defendant fails to respond or object to any request within thirty (30) days of the

service of the Requests, the matter shall be deemed admitted under Rule 36.

DEFINITIONS
1. “Communication” shall mean the transmittal of information (in the form of facts,
ideas, inquiries or otherwise).
2. “Document” shall be synonymous in meaning and equal in scope to the usage of

this term in Federal Rule of Civil Procedure 34(a), including, without limitation, electronic or
computerized data compilations or other electronically stored information. A draft or non-
identical copy is a separate document with the meaning of this term.

3. “Correspondence” shall include, without limitation, any means of communication,
e-mails, letters, interoffice communications, memoranda, notes, records, photocopies, paper files,
notebooks, computer files, electronic mail messages and attachments, facsimile transmissions,
voice mail messages, hard drives, floppy disks, CD-ROM disks, computer back-up tapes,

audiotapes, videotapes, telegrams, telexes, summaries of personal conversations or interviews.
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4. “Person” is defined as any natural person or any business, legal or governmental
entity or association.

5. “Concerning” means relating to, referring to, describing, evidencing or
constituting.

6. “Defendant” shall mean defendant Kris Kobach, as his official capacity of
Secretary of State for the State of Kansas, his predecessors and successors in their official
capacities as Secretary of State of Kansas and current and former attorneys, agents, trustees,
investigators, representatives, employees, officers, contractors and consultants of any of the
Secretary of State.

7. “DPOC law” or “DPOC requirement” shall mean the documentary proof-of-
citizenship law, Kan. Stat. Ann. § 25-2309(1). “DPOC” shall mean documents deemed
acceptable to satisfy the DPOC law, as outlined in Kan. Stat. Ann. § 25-2309(1)(1)-(13).

8. “DMV” shall mean the Kansas Division of Motor Vehicles. “Suspense List” shall
mean the list of would-be Kansas voters whose application was deemed Incomplete.

9. “Actively produced” shall mean that a person affirmatively presented documents
to election officials as opposed to having his or her documentation verified by other means,

including cross-referencing documentation on file with the Kansas Department of Vital

Statistics.
10. The terms “all” and “each” shall be construed as all and each.
11. The connectives “and” and “or” shall be construed either disjunctively or

conjunctively as necessary to bring within the scope of the discovery request all responses that
might otherwise be construed to be outside of its scope.

12.  The use of the singular form of any word includes the plural and vice versa.
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13.

Except where otherwise specified, the time period for this request shall be

February 18, 2011 until the present.

10.

11.

12.

13.

ADMISSIONS REQUESTED

Admit that Plaintiff Steven Wayne Fish is a United States citizen.

Admit that Plaintiff Donna Bucci is a United States citizen.

Admit that Plaintiff Charles Stricker is a United States citizen.

Admit that Plaintiff Thomas J. Boynton is a United States citizen.

Admit that Plaintiff Douglas Hutchinson is a United States citizen.

Admit that Plaintiff Steven Wayne Fish satisfies the qualifications for voting set
forth in Kan. Const. art. 5, § 1.

Admit that Plaintiff Donna Bucci satisfies the qualifications for voting set forth in
Kan. Const. art. 5, § 1.

Admit that Plaintiff Charles Stricker satisfies the qualifications for voting set forth
in Kan. Const. art. 5, § 1.

Admit that Plaintiff Thomas J. Boynton satisfies the qualifications for voting set
forth in Kan. Const. art. 5, § 1.

Admit that Plaintiff Douglas Hutchinson satisfies the qualifications for voting set
forth in Kan. Const. art. 5, § 1.

Admit that Plaintiff Steven Wayne Fish attested that he is a United States citizen
in connection with a driver’s license application or renewal.

Admit that Plaintiff Donna Bucci attested that she is a United States citizen in
connection with a driver’s license application or renewal.

Admit that Plaintiff Charles Stricker attested that he is a United States citizen in

connection with a driver’s license application or renewal.
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14.

15.

16.

17.

18.

19.

20.

21.

Admit that Plaintiff Thomas J. Boynton attested that he is a United States citizen
in connection with a driver’s license application or renewal.

Admit that Plaintiff Douglas Hutchinson attested that he is a United States citizen
in connection with a driver’s license application or renewal.

Admit that the majority of new voter registration applicants in 2016 did not
provide DPOC to the Secretary of State’s Office when they submitted their voter
registration applications.

Admit that most individuals who submit voter registration applications do not
affirmatively provide DPOC to the Secretary of State’s Office.

Admit that the Secretary of State’s Office cross-references its suspense list
records with records on file with the Kansas Department of Vital Statistics.

Admit that, of the individuals who are placed on the suspense list but who
ultimately become registered to vote, most are independently registered by the
Secretary of State’s Office by cross-referencing its suspense list records with
records on file with the Kansas Department of Vital Statistics.

Admit that the Secretary of State’s Office does not cross-reference its suspense
list records with birth certificate records on file in states other than Kansas.

Admit that, of the motor voter-registration applications that have been canceled
and/or placed on the suspense list for failure to provide DPOC, a higher
proportion of such applications were submitted by individuals between ages 18-
29, in comparison to the proportion of registered active and inactive voters

between ages 18-29.
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22.

23.

24,

25.

26.

27.

28.

29.

30.

Admit that, of the motor voter-registration applications that have been canceled
and/or placed on the suspense list for failure to provide DPOC, a higher
proportion of applications were submitted by individuals who are unaffiliated
with a political party, in comparison to the proportion of registered active and
inactive voters who are unaffiliated with a political party.

Admit that fewer than five individuals have been registered pursuant to the
procedures outlined in Kan. Stat. Ann. § 25-2309(m) since 2011.

Admit that Kan. Stat. Ann. § 25-2309(m) does not set forth what evidence will be
deemed sufficient to prove U.S. citizenship.

Admit that Kan. Stat. Ann. § 25-2309(m) does not set forth standards for the
election board to use in assessing evidence presented by a registration applicant.
Admit that Kan. Stat. Ann. 8 25-2309(m) does not guarantee counsel for
individuals who cannot afford legal representation.

Admit that each of the documents produced by Defendant in discovery in
response to each of Plaintiffs’ Requests for Production is a true and authentic
copy of the document in Defendant’s possession or control.

Admit that the only type of voter fraud DPOC purports to prevent is fraud that
involves non-citizen registration.

Admit that Defendant is aware of no prosecutions of a non-citizen for attempting
to register to vote in Kansas.

Admit that Defendant is aware of no prosecutions of a non-citizen for registering

to vote in Kansas.
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31.

32.

33.

34.

35.

36.

37.

38.

39.

Admit that Defendant is aware of no prosecutions of a non-citizen for attempting
to vote in Kansas.

Admit that Defendant is aware of no prosecutions of a non-citizen for voting in
Kansas.

Admit that there have been no convictions of a non-citizen for attempting to
register to vote in Kansas.

Admit that there have been no convictions of a non-citizen for registering to vote
in Kansas.

Admit that there have been no convictions of a non-citizen for attempting to vote
in Kansas.

Admit that there have been no convictions of a non-citizen for voting in Kansas.
Admit that the document “Known Reported Incidents of Election Crimes, 1997 -
2012” produced in response to Plaintiffs’ First Request for Production is a true
and authentic copy of the document in Defendant’s possession or control.

Admit that the document “Known Reported Incidents of Election Crimes, 1997 -
2012” produced in response to Plaintiffs’ First Request for Production contains a
complete and accurate accounting of all known incidents of election crimes
involving non-citizen voting or registration in Kansas to the best of Defendant’s
knowledge as of the time of the Preliminary Injunction Hearing on April 14,
2016.

Admit that the document “TDL” produced in response to Plaintiffs’ First Request
for Production is a true and authentic copy of the document in Defendant’s

possession or control.
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40.

41.

42.

43.

44,

45.

46.

Admit that the document “TDL” produced in response to Plaintiffs’ First Request
for Production is complete and accurate.

Admit that the document “Sedgwick County, Kansas, Aliens Who Registered
Prior to 1/1/2013 or Were Successfully Prevented from Registering After
1/1/2013” produced at the Preliminary Injunction Hearing on April 14, 2016 is a
true and authentic copy of the document in Defendant’s possession or control.
Admit that the document “Sedgwick County, Kansas, Aliens Who Registered
Prior to 1/1/2013 or Were Successfully Prevented from Registering After
1/1/2013” produced at the Preliminary Injunction Hearing on April 14, 2016 was
complete and accurate to the best of Defendant’s knowledge at that time.

Admit that Defendant has no county or local elections office data concerning non-
citizen voting or registration from any county other than Sedgwick County in
Defendant’s custody, possession or control.

Admit that Defendant has no county or local elections office documents
concerning non-citizen voting or registration from any county other than
Sedgwick County in Defendant’s custody, possession or control.

Admit that Defendant is not aware of any county or local elections office data
concerning non-citizen voting or registration other than the data and documents
from Sedgwick County produced in this case.

Admit that Defendant is not aware of any county or local elections office data
concerning non-citizen voting or registration other than the data and documents

from Sedgwick County produced in this case.
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47.

48.

49,

50.

51.

52.

53.

54.

55.

56.

Admit that Defendant is aware of a total of fewer than seventy-five (75) specific
incidents of a non-citizen being registered to vote in Kansas.

Admit that Defendant is aware of a total of fewer than fifty (50) specific incidents
of a non-citizen being registered to vote at a DMV office in Kansas.

Admit that Defendant is aware of a total of fewer than ten (10) non-citizens
having voted in Kansas.

Admit that, of the known specific incidents of a non-citizen having registered to
vote at a DMV office in Kansas, Defendant is aware of a total of fewer than five
(5) who voted.

Admit that Defendant is aware of a total of fewer than twenty (20) specific
incidents of a non-citizen attempting to register to vote in Sedgwick County.
Admit that Defendant is aware of a total of fewer than fifteen (15) specific
incidents of a non-citizen being registered to vote in Sedgwick County.

Admit that Defendant is aware of a total of fewer than five (5) specific incidents
of a non-citizen having voted in Sedgwick County.

Admit that, of the known specific incidents in Sedgwick County of a non-citizen
being registered to vote in Kansas, Defendant is aware of a total of fewer than ten
(10) who registered at a DMV office.

Admit that, of the known specific incidents in Sedgwick County of a non-citizen
having registered to vote in Kansas at a DMV office, Defendant is aware of one
(1) who voted.

Admit that Defendant obtained prosecutorial power to bring charges for illegal

registration and/or voting on June 1, 2015.
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S57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

Admit that, between June 1, 2015 and May 16, 2016, Defendant indicted a total of
six (6) individuals for illegal registration and/or voting.

Admit that none of the criminal cases brought by Defendant involve a non-citizen.
Admit that the DPOC law did not or would not have prevented the alleged illegal
registration and/or voting by any of the six (6) individuals who have been indicted
by Defendant.

Admit that the DPOC law does not prevent a U.S. citizen from illegally
registering and/or voting.

Admit that first-time applicants for a Kansas driver’s license must show legal
presence documents to DMV agents in order to obtain a driver’s license.

Admit that the DMV and the Secretary of State’s Office have established an
interagency practice whereby the DMV sends verification of documentary proof
of citizenship to the relevant county election official.

Admit that any of the legal presence documents that a U.S. citizen can use for
purposes of applying for a driver’s license also satisfy the requirements of the
DPOC law.

Admit that a first-time driver’s license applicant who presents an unexpired
permanent resident card as proof of legal presence is not a U.S. citizen.

Admit that a first-time driver’s license applicant who presents an unexpired
employment authorization card as proof of legal presence is not a U.S. citizen.
Admit that a first-time driver’s license applicant who presents an unexpired
foreign passport with required U.S. entry markings and/or documentation is not a

U.S. citizen.

10
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67.

68.

69.

70.

71.

Admit that a first-time driver’s license applicant who presents a valid 1-94 as
proof of legal presence is not a U.S. citizen.
Admit that a first-time driver’s license applicant who presents a valid refugee
travel document as proof of legal presence is not a U.S. citizen.
Admit that a driver’s license applicant who is eligible for only a temporary
driver’s license pursuant to Kan. Stat. Ann. 8 8-240(b)(3) is not a U.S. citizen.
Admit that a driver’s license examiner will validate lawful presence using the
Systemic Alien Verification for Entitlements Program database for non-U.S.
citizen driver’s license applicants only.
Admit that driver’s license examiners do not routinely provide information about
the procedures outlined in Kan. Stat. Ann. § 25-2309(m) to voter registration
applicants when they submit their registration applications at a DMV office.

Respectfully submitted this 18th

of May, 2016,

/sl Stephen Douglas Bonney

STEPHEN DOUGLAS BONNEY

ACLU Foundation of Kansas

6701 W. 64" Street, Suite 210

Overland Park, KS 66202

Phone: (913) 490-4102

Fax : (913) 490-4119
dbonney@aclukansas.org

NEIL A. STEINER

REBECCA KAHAN WALDMAN
Dechert LLP

1095 Avenue of the Americas
New York, NY 10036-6979
Phone: (212) 698-3822

Fax : (212) 698-3599
neil.steiner@dechet.com
rebecca.waldman@dechert.com
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Phone: (312) 646-5816
Fax : (312) 646-5858
angela.liu@dechet.com

DALE E. HO
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SOPHIA LIN LAKIN

American Civil Liberties Union Foundation, Inc.
125 Broad Street, 18th Floor

New York, NY 10004

Phone: (212) 549-2693

dale.ho@aclu.org

odanjuma@aclu.org

slakin@aclu.org

Attorneys for Plaintiffs

12



Case 2:16-cv-02105-JAR-JPO Document 252-3 Filed 10/25/16 Page 14 of 14

CERTIFICATE OF SERVICE

I, Stephen Douglas Bonney, hereby certify that on the 18th day of May, 2016, | served

Plaintiffs’ First Request for Admissions via email to the following:

Mark P. Johnson

Curtis E. Woods

Samantha Wenger

Dentons US, LLP

4520 Main Street,

Suite 1100

Kansas City, MO 64111
Phone : (816) 460-2400

Fax : (816) 531-7545
mark.johnson@dentons.com
curtis.woods@dentons.com
samantha.wenger@dentons.com

William R. Lawrence IV

Paul T. Davis

Fagan Emert & Davis, L.L.C.
730 New Hampshire, Suite 210
Lawrence, KS 66044

Phone: (785) 331-0300

Fax: (785) 331-0303
wlawrence@fed-firm.com
pdavis@fed-firm.com

Counsel for Keener Plaintiffs

Kris W. Kobach

Garrett Roe

Bryan J. Brown

Kansas Secretary of State’s Office
120 S.W. 10" St.

Topeka, KS 66612

Phone : (785) 296-4575

Fax : (785) 368-8032
kris.kobach@s0s.ks.gov
garrett.roe@sos.ks.gov
bryan.brown@s0s.ks.gov
Counsel for Defendant Kobach

M.J. Willoughby

J. Brian Cox

Christopher Ray

Assistant Attorney General
Office of Kansas Attorney General
120 S.W. 10" Ave.

2" Floor

Topeka, KS 66612

Phone: (785) 296-4085

Fax: (785) 291-3767
mj.willoughby@ag.ks.gov
brian.cox@kdor.ks.gov
chris.ray@ag.ks.gov

Counsel for Defendant Jordan

John T. Bullock

Bradley R. Finkeldei

Stevens & Brand, LLP

900 Massachusetts, Suite 500

P.O. Box 189

Lawrence, KS 66044
JBullock@StevensBrand.com
Counsel for Keener Defendant Shew

[s/ Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY

Attorney for Plaintiffs



Case 2:16-cv-02105-JAR-JPO Document 252-4 Filed 10/25/16 Page 1 of 23

EXHIBIT D



Case 2:16-cv-02105-JAR-JPO Document 252-4 Filed 10/25/16 Page 2 of 23

Expert Report of Steven A. Camarota, Ph.D
Fish v. Kobach, No 2:16-cv-02105

Background and Qualifications

My name is Steven Camarota and | am currently Director of Research at the Center for
Immigration Studies in Washington, DC. | have held this position for more than 16 years. | hold
a Ph.D. in American Government from the University of Virginia and an M.A. in Comparative
Politics from the University of Pennsylvania. | received additional quantitative training at the
University of Michigan during my graduate studies. | have received training and conducted
research using a variety of statistical methods. | am an expert in analyzing government surveys
and have worked extensively with non-government surveys and administrative data, including
those dealing with voting and registration. For a number of years | worked for the Census
Bureau as the lead contractor evaluating the quality of immigrant and citizenship data in the
American Community Survey.

| have published in academic journals, presented papers at academic conferences,
testified before Congress, and published numerous papers for the Center for Immigration
Studies. | have also prepared expert testimony in a number of court cases, including several
dealing with voting and registration. In addition, I have been an outside review for a number of
peer review academic journals. My curriculum vita is included at the end of this document.

| have been asked by the defendant in this case to look at voting and registration trends in
Kansas, the effect of proof-of-citizenship requirements, and to examine the other data on this
issue present by the plaintiff’s experts. I am being compensated for my time in preparing this report.

Summary of my report: | find no evidence that the proof of citizenship requirement
adversely impacts the registration or participation rates of U.S. citizens in Kansas.
Administrative data on the number of people registered or who voted shows no decline in Kansas
after the law was implemented. My analysis of Census Bureau data on registration and voting
rates in Kansas in off-year elections in 2010 and 2014 (before and after the proof of citizenship
requirement was implemented) indicate that the state is generally indistinguishable from
comparable neighboring states in terms of voting and registration trends. Indeed, Kansas
performed better than the national average in terms of the change in voting between 2010 and
2014. In contrast to Kansas, where citizens experienced no statically significant declines, there
was a decline in voting rates nationally and in neighboring states. Census Bureau data from
2010 and 2014 also show that Kansas did not experience a statistically significant change in
registration and voting among its youth and minority populations, while there was a decline
nationally among these groups.

In my opinion, the biggest weakness in the plaintiff’s expert testimony is that the authors
never show an actual decline in registration and voting rates in the state of Kansas that can be
attributed to the proof of citizenship as a result of the law. As in any state, people move on and
off registration rolls and go on and off the suspense list. But plaintiff experts cite no Kansas
data showing that the shares of Kansas citizens’ registering and voting have declined in the



Case 2:16-cv-02105-JAR-JPO Document 252-4 Filed 10/25/16 Page 3 of 23

nearly three and one-half years since the proof of citizenship requirement went into effect. If the
law were so burdensome that citizens were unable to meet its requirements, then there would be
evidence of a decline in registration or voting rates in Kansas relative to rates in other states.

In the case of Michael McDonald’s report, his finding that the young appear
disproportionately on the suspense actually reflects the fact that about 40 percent of all new
registrants are young, rather than a systematic bias against those ages 18 to 29 as he contends.
Michael Smith’s regression analysis actually undermines the claims of those who worry about
the proof of citizenship requirement. Smith finds that the percentage of a census tract’s
population comprised of minorities does not correlate with any increase in the share of the
population on the suspense list, and in the case of Hispanics it actually correlates with a reduced
share of the population on the suspense list. He also finds statistically insignificant effects for
the share of a tract that is young (ages 20 to 24) and the share of the population on the suspense
list, and a very small impact for the share aged 25 to 34. The indirect evidence presented by
Smith and McDonald is not convincing, especially given that direct evidence of registration and
voting trends in Kansas runs counter to their argument.

My Analysis: Registration and Voting Before and After the Law

Administrative Data. The proof of citizenship law went into effect on January 1, 2013.
There is always churn in the number of people who are registered and who vote. There are a
number of reasons for this, including people moving in and out of the state, and those who die or
reach voting age each year. Registration and voting vary from year to year as public interest in
elections tends to peak during presidential election years and declines in off-year elections. As a
result, registration and voting in elections vary from year to year. Any attempt to compare
registration and participation numbers in different election years must avoid comparing
presidential election years to non-presidential election years. In looking at the Kansas proof of
citizenship law, the only November election for which we have data after the law went into
effect on January 1, 2013, is the November 2014 election. Therefore, the most recent and
meaningful comparison election prior to November 2014 was the election of November 2010.
Kansas law imposes a 21-day registration deadline prior to any election, so the relevant
registration numbers are from October 2014 and October 2010.

There was an increase in the number of people in Kansas registered from October 2010,
the last non-presidential year in which there was a federal election before the citizenship
requirement went into effect, to October 2014, the first non-presidential election year after the
law went into effect. According to information provide by Bryan Caskey, the Kansas Elections
Director in the Office of the Secretary of State, the number of registered voters in the state of
Kansas increased from 1,725,012 to 1,744,866 over this time — a 19,854 increase. We see the
same pattern with voter turnout. The number who voted in November was 857,631 in 2010 and
887,023 in 2014 — an increase of 29,392 increase.! By October of 2014 the law had been in
effect for nearly two years, yet both the number of people registering and number of people
voting increased in Kansas.

! These statistics were provided to me in an email from Bryan Caskey, dated May 24, 2016.
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Census Bureau data for all voters. This section compares registration and voting rates
in Kansas before and after the citizenship requirement was implemented. If Kansas’s proof of
citizenship requirement for registering had the effect of reducing election participation, the state
would look different from other states in terms of the changes in registration and voting rates
between 2010 and 2014. Census Bureau data allow us to compare political participation in
Kansas relative to other states to look for evidence that the Kansas requirement has hindered
political participation in the state.

In November of every other year (when federal elections are held) the Census Bureau
collects the Voting and Registration Supplement to its monthly Current Population Survey
(CPS).? The advantage of using this dataset is that it allows for comparisons using consistent
numerators and denominators. The survey asks respondents demographic information and
whether they registered and voted in the election. It is a straightforward matter to use the public
use files of the November Supplement to calculate registration and voting rates for citizens in
comparable elections.

Figure 1 reports registration and voting rates in Kansas in November 2010 and November
2014. (All figures and tables are located at the end of this report.) As pointed out already, these
are off-year elections before and after the implementation of the proof of citizenship
requirement. Figures 2 through 5 compare registration and voting information in Kansas with
combined figures for the comparable neighboring states (Nebraska and Oklahoma) and the rest
of the United States. All the voting and participation rates are calculated with U.S. citizens 18
and older in the denominator. The figures show little difference between Kansas and
neighboring states and between Kansas and the rest of the country. In fact, relative to the rest of
the country, rates in Kansas have not fallen. The national trend in voting and in some cases
registration shows statistically significant declines from 2010 to 2014, but in Kansas there were
no statistically significant changes in registration or voting rates from 2010 to 2014.

Figure 1 shows that the share of voting-age citizens registered in Kansas was virtually
unchanged from November 2010 to November 2014. The share of voting-age citizens who
voted was also virtually unchanged. The slight differences reported in Figure 1 are not
statistically significant. This means that statistically there is no evidence that the share of
citizens 18 and older who registered or who voted was different in 2010 and 2014. Figure 2
reports the share of citizens who were registered in Nebraska and Oklahoma and the nation as a
whole, excluding Kansas. The figure shows there was not a statistically significant increase in
registration in neighboring states. However, nationally there was a statistically significant
decline in registration. Relative to the nation, registration over this time period held up better in
Kansas where there was not a statistically significant change.

Figure 3 reports voting rates for voting-age citizens in Kansas, neighboring states, and the
nation. Kansas shows a slight increase in voting rates but it is not statistically significant. In
contrast, neighboring states show a decline in voting rates that is statistically significant. The
decline nationally from 2010 to 2014 in voting rates was also statistically significant. Thus,
while Kansas saw no significant change in the share of voting-age citizens who voted, the rest of
the nation and the neighboring states of Nebraska and Oklahoma did experience a statistically
significant decline in the share of voting-age citizens who voted. This is not what we would
expect to find if requiring proof of citizenship to register had the effect of reducing voter
participation rates in Kansas.

? Information about how the November supplement is collected can be found at the Census Bureau’s web
site: http://www.census.gov/topics/public-sector/voting.html
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Census Bureau data for young voters. Plaintiffs’ experts McDonald and Smith argue
that it is the young (ages 18 to 29) who are disproportionally impacted by the proof of citizenship
requirement. Of course, the McDonald and Smith reports contain no data comparing registration
and voter participation rates over time in Kansas to those rates in other states. Figure 4 attempts
to test the plaintiffs’ experts argument by reporting registration rates for young citizens in Kansas
and elsewhere in November 2010 and 2014. The figure shows a slight decline in registration
rates for the young in Kansas of 1.2 percentage points, but it is not a statistically significant
change. The decline in registration in neighboring states is larger than the Kansas decline, but it
is also not statistically significant. However, the decline nationally in registration rates among
the young is more than twice as large as the decline in Kansas and is statistically significant.
Figure 4 indicates that in terms of registrations, young citizens in Kansas fared better than in the
nation as a whole. This contradicts the assertion that the proof of citizenship law makes it
especially difficult for young citizens to register in Kansas.

Figure 5 shows the share of young citizens who voted. As is the case with registration,
the decline in Kansas was not statistically significant and only about half what it was nationally.
The decline in neighboring states was also not statistically significant. The decline nationally for
those 18 to 29 was twice the size of the decline in Kansas; and it was statistically significant.
Again, this is not the pattern we would expect to see if Kansas’s proof of citizenship requirement
had the effect of preventing a significant share of young citizens from voting. When compared
to neighboring states or the nation there is no indication that Kansas is an outlier when comes to
registration and voting rates before and after the proof of citizenship law was enacted.

Census Bureau data for non-white voters. Table 1 reports registration and voting
figures for white and non-white citizens in November 2010 and 2014 for Kansas, the
neighboring states of Nebraska and Oklahoma, and the nation. The changes for whites and non-
whites in Kanas and the neighboring states for registration are not statistically significant.
However, the decline nationally in registration is statistically significant. The available data
indicate that unlike the nation as whole, Kansas did not experience a decline in the share of its
non-white citizens who registered. Table 1 also shows the same pattern for voting with non-
whites showing a statistically significant decline nationally, while in Kansas there was not a
statistically significant change. Unlike Kansas, there was also a statistically significant decline
in the voting rate for non-whites in neighboring states. In sum, minority rates of registration and
voting fared better in Kansas than they did nationally; and voting rates in Kansas did not decline
as they did in Nebraska and Oklahoma.

Based on both administrative and Census Bureau data, there is no indication that voting
and registration has declined significantly in the state of Kansas or relative to other states, as we
would expect if the proof of citizenship law created a burden that was difficult for citizens to
meet. Individuals certainly end up on the suspense list for not providing proof of citizenship, but
many move off that list after proof of citizenship was provided, and we do not know what share
of those who remain or whose names are purged from the list are non-citizens. Based on the
evidence reviewed here, there is no indication that Kansas’s proof of citizenship law reduced
registration or voting rates.

Plaintiff Experts
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| have been asked to comment on the plaintiff expert reports that-analyze Kansas data.
All three experts are strongly critical of the citizenship requirement on the grounds that it will
reduce political participation of U.S. citizens in the state. But none of the experts show an actual
decline in voting or registration in Kansas after the law was passed. Below I discuss other
problems with their reports and with their conclusions.

Professor McDonald’s reports. Professor McDonald submitted two reports based on
his analysis of administrative voting data provided by the state of Kansas. His central argument
in both is that the young and unaffiliated end up in the suspense file in numbers that are out of
proportion to their share of all voters. As he states, “Individuals aged 18-29 are approximately
three times more likely to be on the Suspense List” for failing to provide proof of citizenship “in
comparison to their proportion of Active and Inactive voters.” He concludes that this
“disproportionally” harms the young (page 3 first report). In a second report by Professor
McDonald based on updated data, he comes to the same conclusion. He states, “updated data
does not alter my opinion.” (page 1 of second report)

The first problem with Professor McDonald’s analysis is that it compares those voter
registration applicants suspended or cancelled to all registrants — not new registrants. But the
total population of active and inactive voters to which he compares the young includes all those
who registered before the proof of citizenship law took effect on January 1, 2013. And the law
did not require those already registered to re-register. His comparison should be only be with
those who attempted to register after the law went into effect. Otherwise it is impossible to
distinguish a bias against the young from the simple fact that a large share of new registrants are
young. Indeed, the young represent a disproportionately high proportion of new registrants in
every state (compared to the total population of the state) because turning age 18 is an event that
prompts many people to register to vote.

It turns out that a disproportionate share of new registrants are young adults simply
because they are registering for the first time. It is less common for those over age 30 to be new
registrants because they typically have already registered when they were younger. Based on an
email dated May 24, Bryan Caskey the Kansas Director of Elections informed me, “There are
331,199 persons who registered to vote between January 1, 2013 and May 24, 2016. Of that
total, 136,863 persons are 18 to 29 years of age.” This means that 41.3% of new registrants are
young. This percentage is very similar to what McDonald reports is the share of the suspense list
comprised of young people. For example, in Table 3 (page 12) of his initial analysis McDonald
reports that 39.8% of those on the suspense list for failure to provide proof of citizenship are ages
18 to 29 as of September 24, 2015, and in Table 6 (page 15) he reports the young are 44.6% of
those on the list on December 11, 2015. And he describes the percentages in his second report as
“similar” to his first report.>

In sum, the young make up a disproportionate share of individuals on the suspense list
simply because the young make up a disproportionate share of new registration applicants, not
because the proof of citizenship law affects them differently than other voter registration
applicants. McDonald’s analysis is simply picking up the overall trend of young people

® It is worth noting that in footnote 13 of his second report, he states that some of those on the suspense
list because of their failure to provide proof of citizenship are in fact also on the list because they are too
young to vote. It is unclear of others on the list official because of the citizenship require have failed to
meet other requirements as well.
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comprising a large share of new registrants, rather than the young having more difficulty proving
citizenship than other applicants.

A second problem with McDonald’s report is that he never discusses what share of those
he identifies as being on the suspense file are in fact U.S. citizens. There is certainly evidence
that non-citizens often incorrectly report that they are U.S.-citizens to the Census Bureau. Van
Hook and Bachmeier (2013) found that U.S. citizenship for Mexican immigrants in Census
Bureau data was over-reported by 25 to 38 percent. Passel and Clark (1997) found similarly
high percentage for immigrants from Latin American and Mexico using different data sources.
None of plaintiff’s experts acknowledge this research.

In 2014, 43 percent of the foreign-born population in Kansas were from Mexico and 54
percent were Hispanic.* Some non-citizens in Kansas may, as they do when responding to
government surveys, mistakenly think they are American citizens when filling out DMV forms
and register to vote. One possible reason is that legal residents who are not citizens confuse their
legal status with citizenship. Another explanation is that some illegal immigrants try to deflect
attention by responding that they are U.S. citizens. But whatever the reason, it is clear that many
non-citizens from certain parts of the world report they are U.S. citizens when in fact they are
not; and a large share of immigrants in Kansas are from these regions.

There are a large number of non-citizens in Kansas. The 2014 American Community
Survey collected by the Census Bureau shows 114,124 voting-age non-citizens in Kansas.” In a
state with over 100,000 voting-age non-citizens and a registration system that provides for voter
registration when people get driver’s licenses, it is certainly reasonable to assume that some non-
citizens will mistakenly apply to register to vote. If so, some of those who end up on the
suspense list because they did not provide documentation proving citizenship may not actually
be U.S. citizens;, and this fact would impact the fraction of the young or any other population on
the suspense list. McDonald provides no breakdown of citizenship for those on the suspense file,
particularly those who are unable to get off the list and are cancelled. Instead he appears to just
assume that every person on the suspense list are U.S. citizens, and he then concludes that the
Kansas proof-of-citizenship requirement represents a harm to this population. Michael Smith
seems to make the same assumptions in his report.

Michael Smith Report: Like Professor McDonald, Professor Michael Smith is clear
about his disapproval of the requirement, arguing that “proof-of-citizenship laws have substantial
costs to voters” (Smith, page 2) and referring to those on the voter suspense list as
“disenfranchised.” My first concern is with Professor Smith’s discussion of a paper by Jesse
Richman, Gulshan Chattha and David Earnest (2014). The paper has been widely cited, and it
shows that a non-trivial number of non-citizens do in fact vote. Smith first mischaracterizes the
paper at one point arguing that Richman, et al., found evidence that “undocumented immigrants
vote” (page 2). This is not their finding. Their paper is focused on all non-citizens, roughly half
of whom are in the country with authorization. In fact, the title of the paper itself uses the term
“non-citizen,” not undocumented.

Smith does not directly critique Richman. He instead cites a paper by Stephen
Ansolabehere and Brian Schaffner (2014) that re-examined the data used by Richman and his
colleagues. (It seems that Smith left off the paper’s third author, Samantha Luks.) In Smith’s
opinion, Ansolabehere, et al., show that there are in fact no non-citizens voting. However, Smith

* Figure are based on author’s analysis of the 2014 public use file of the American Community Survey.
® Figures are based on author’s analysis of the 2014 public use file of the American Community Survey.
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overstates the findings of Ansolabehere, et al. Richman and Earnest published a response to
their critics in November 2014 in the Washington Post. In their response to many of the
concerns raised by critics, they argue among other things that there is still a significant number
of respondents in the survey who seem to be non-citizens who reported that they voted. As a
result, Richman and Earnest state that “they stand by our finding that some non-citizens have
voted in recent elections.” Smith, for his part, does not cite Richman and Earnest’s response and
seems unware of it.

Consequently, the Ansolabehere, et al., findings do not debunk the analysis by Richman,
etal. Smith, drawing on Ansolabehere et al, argues that Richman et al. have uncovered
meaningless statistical anomalies, not real evidence of improper voting by non-citizens. Smith
claims that the non-citizens who Richman, et al., found voted are in fact U.S. citizens who have
simply been miscoded. The asserted proof for this in Smith’s view is that many "non-citizens"
had reported being citizens in earlier surveys. The only reliably-coded non-citizens, as this
argument goes, are the 85 respondents who report they are not U.S. citizens in both 2010 and
2012.

"The problem here," according to Smith," is that none of the respondents who reported
being non-citizens in both years -- that is, those who can be reliably ascertained to indeed be
non-citizens -- reported voting in 2012." (pg. 6.) Smith’s claim is not correct. According to
Richman and Earnest’s response, 10 of those 85 reliable non-citizens did report voting. Smith
should have stated that none had a verified vote, meaning their votes were confirmed by an
external database. But only 40 percent of all non-citizens were matched to a database in Richman
et al.'s original study, meaning the majority cannot be tested either way. Indeed, much of
Richman et al.'s analysis involves using the matched respondents to make reasonable estimates
of the accuracy of the non-matched respondents’ claims about voting.

So did 10 of the reliably-coded non-citizens vote, or did none of them vote? We don't
know for sure. Richman, et al., are the first to acknowledge that the small sample sizes lead to
interpretive difficulties. However, their work has certainly not been "debunked;" and it remains
suggestive (though not definitive) that non-citizens are voting in measurable numbers.

In addition to discussing the Richman, et al., paper, much of Smith’s analysis consists of
maps showing the distribution of voters on the suspense list by Census tract. He draws some
tentative conclusion from the maps, but the analysis is not systematic in showing clear
relationships. Smith also conducts a regression analysis to see how demographic characteristics
in a census tract impact the share of population in the tract on the suspense list. (Census tracts are
small sub-county geographic areas defined by the Census Bureau.) The idea behind this analysis
is to see if the share of a tract’s population on the suspense list is correlated with certain
independent variables such the share of the tract comprised of young people or minorities or the
poor.

Smith does not provide much explanation of his methodology, such as how the variables
are coded or any descriptive statistics from his data. His discussion of his findings are terse.
However, as | read his results they are mostly statistically insignificant, trivially small, or not in
the direction that those opposed to the proof of citizenship requirement would predict.

His regression finds that the share of a Census tract’s population that is ages 15 to 18
increases the percentage on the suspense list, but the effect is so small that the reported
coefficient is .000. And of course those 15 to 17, who make up three-fourths of those 15 to 18,
are not supposed to register or vote anyway. So if those under 18 age are ending up on the
suspense file, which the results seem to imply, it would mean the state’s election laws are
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working as intended. And of course none of this has anything to do with the citizenship
requirement. Despite Smith’s expressed concerns about young voters, he finds statistically
insignificant results for those aged 20 to 24. He does find statistically significant results for
those aged 25 to 35, but again the results are so small the coefficient is reported as .000. He
offers no discussion of why those aged 20 to 24 might be able to meet the citizenship
requirement, but those aged 25 to 35 seem to have a slight problem proving citizenship.

Furthermore, he finds that the share of a census tract that is black or Native-American has
a statistically insignificant impact on the percentage that end up on the suspense list.
Interestingly, Smith finds that the share of a tract that is Hispanic actually correlates with a lower
percentage on the suspense list; and that result is statistically significant. All of this means that
the percentage of a Census tract comprised of minorities does not correlate with an increase in
the share of the population on the suspense list, and in the case of Hispanics it actually reduces
correlates with a reduced the share on the list. This indicates that the proof of citizenship law
does not negatively impact minorities. Smith does find that the share of a tract in poverty does
increase the share on the suspense list, but overall his results do not support his conclusion that
the citizenship requirement adversely impact registration for most of the groups that he
examines.

Conclusion

My analysis of Census Bureau data indicates that there is no indication that Kansas’s
proof of citizenship requirement has negatively affected registration and voting rates of U.S.
citizens in the state. A comparison of comparable elections before and after the law was
implemented indicates that the share of U.S. citizens registering and voting in Kansas has not
changed significantly, while nationally the share registering and voting shows a marked decline.
As for Plaintiff’s experts, the biggest weakness in their reports is that none show a decline in
registration and voting rates as we would predict if the law was preventing U.S. citizens from
registering and voting. This is the case even though the requirement was implemented nearly
three and one half years ago.
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Figures and Table

Figure 1. All Ages
Registration and voting rates in
Kansas in November 2010 and 2014

68.4% 67.9%

w2010 w2014
47.3% 48.3%

Registration rate Voting rate

Source: Public use file of the 2010 and 2014 Current Population Survey Voting and Registration
Supplement. The sample size in 2010 was 1,402 and 1,275 in 2014.
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Figure 2. All Ages
Registration rates in Kansas, Nebraska and Oklahoma,
and the nation in November 2010 and 2014

m 2010 m 2014

68.4% 67.9%

65.1% 64.6%

62.2% 63.0%

Kansas Nebraska and Oklahoma All states other than
Kansas

Source: Public use file of the 2010 and 2014 Current Population Survey Voting and Registration
Supplement. The sample size for Kansas in 2010 was 1,402 and 1,275 in 2012. It was 2,700 in 2010 and
2,661 in 2014 for Nebraska and Oklahoma, and 93,218 in 2010 and 95,436 in 2014 for states other than
Kansas. *Indicates statistical significance at the 95% confidence level.



Case 2:16-cv-02105-JAR-JPO Document 252-4 Filed 10/25/16 Page 13 of 23

Figure 3. All Ages
Voting rates in Kansas, Nebraska and Oklahoma,
and the nation in November 2010 and 2014

W 2010 m 2014

47.3% 48-3%

45.5%

Kansas Nebraska and Oklahoma* All states other than
Kansas*

Source: Public use file of the 2010 and 2014 Current Population Survey Voting and Registration
Supplement. The sample size for Kansas in 2010 was 1,402 and 1,275 in 2012 It was 2,700 in 2010 and
2,661 in 2014 for Nebraska and Oklahoma, and 93,218 in 2010 and 95,436 in 2014 for states other than
Kansas. *Indicates statistical significance at the 95% confidence level.
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Figure 4. Ages 18 to 29

Registration rates in Kansas, Nebraska and Oklahoma, and
the nation in November 2010 and 2014

m 2010 w2014

49.3%
46.3% 45 19% 46.2% 46.7%

Kansas Nebraska and Oklahoma All states other than

Kansas*

Source: Public use file of the 2010 and 2014 Current Population Survey Voting and Registration
Supplement. The sample size for Kansas in 2010 was 281 and 262 in 2012. It was 504 in 2010 and 554
in 2014 for Nebraska and Oklahoma, and 18,087 in 2010 and 18,150 in 2014 for states other than
Kansas. *Indicates statistical significance at the 95% confidence level.
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Figure 5. Ages 18 to 29
Voting rates in Kansas, Nebraska and Oklahoma, and the
nation in November 2010 and 2014

m 2010 W 2014

24.0%

Kansas Nebraska and All states other than
Oklahoma Kansas*

Source: Public use file of the 2010 and 2014 Current Population Survey Voting and Registration
Supplement. The sample size for Kansas in 2010 was 281 and 262 in 2012. It was 504 in 2010 and 554
in 2014 for Nebraska and Oklahoma, and 18,087 in 2010 and 18,150 in 2014 for states other than
Kansas. *Indicates statistical significance at the 95% confidence level.
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Table 1 Voting and registration for whites and minorities in Kansas,
neighboring states, and the nation in November 2010 and 2014

Change
. . 2010 to Sample Sample
Registration Nov-10 Nov-14 2014 Size 2010 | Size 2014
Kansas non-whites 55.1% 56.9% 1.9% 204 178
Kansas whites 70.5% 70.0% -0.5% 1,198 1,097
Nebraska and Oklahoma non-whites 53.1% 52.9% -0.2% 458 420
Nebraska and Oklahoma whites 64.8% 65.5% 0.7% 2,242 2,241
All states other than Kansas non-whites 56.9% 56.7% -0.3% 22,121 24,504
All states other than Kansas whites 68.2% 68.1% -0.1% 71,097 70,932
Change
. Nov- 2010 to Sample Sample
Voting 10 Nov-14 2014 Size 2010 | Size 2014
Kansas non-whites 33.3% 38.6% 5.3% 204 178
Kansas whites 49.4% 50.1% 0.7% 1,198 1,097
Nebraska and Oklahoma non-whites 31.2% 27.9% -3.3% 458 420
Nebraska and Oklahoma whites* 43.3% 40.0% -3.4%* 2,242 2,241
All states other than Kansas non-whites* 37.4% 33.1% -4.3%* 22,121 24,504
All states other than Kansas whites* 48.6% 45.7% -2.9%* 71,097 70,932

Source: Public use file of the 2010 and 2014 Current Population Survey Voting and Registration

Supplement. White is defined as single race non-Hispanic.

| declare that the foregoing is true and correct to the best of my Knowledge. 6/1/2016

Steven A. Camarota, Ph.D
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48

to bear here is the presumption of regulatory, which we
outline in our brief. All executive agency actions are
presumed to be regular and in accord with both the agency's
procedure and governing regulation, unless there's some
overwhelming evidence to the contrary. So he would have the
first authority.

And as you correctly suggest, I think, then if he
made a mistake, well, then the Commissioners could quickly
convene and tell him, you made a mistake, that's not within
your authority, and here we have nearly a year has passed
and no such checking.

THE COURT: But what about this situation where,
in essence, there's a remand being sought and a decision at
some point needs to get made as to whether or not —-- when
it's remanded, whether he has the authority to act
consistent with the Court's opinion? Wouldn't the Court
have to decide whether he had the authority to act or not
act in the first instance?

MR. KOBACH: I think the Court certainly has the
authority to decide that, and I think it would be prudent in
this case, because we don't want to have a stalemate where
the state is waiting —-- even after the election, even on
election day, registrations are coming in, on some days,
thousands of registrations are coming in, and we are wanting

to use our constitutional prerogative to only ensure that

WilliamPZaremba@gmail.com
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49

citizens are registered and only those who meet our
qualifications of proving U.S. citizenship are coming in.

THE COURT: Doesn't registration close on Tuesday?

MR. KOBACH: Registration to be eligible for the
November 8 election. But people continue registering past
Tuesday.

THE COURT: Oh, for future elections.

MR. KOBACH: For future elections.

And we often think when we're thinking only in
federal terms that elections only occur every two years.

But we have state and municipal elections and
county ballot issues that, in some —-- look. If you look
statewide, there's an election almost every month of the
year, including odd numbered years too. So although we're
focused on November 8th for obvious reasons, our authority
is being exercised every day, and we'd like to exercise it
fully to make sure that our qualifications are respected.

THE COURT: So under the current status quo as set
forth by the Court of Appeals' majority opinion, the current
status quo, if a person registers to —— under the federal
ballot for Kansas, he or she is registered for both state
and federal election, right?

MR. KOBACH: Under the D.C. Circuit opinion, only
for federal elections.

THE COURT: Only for federal elections?
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MR. KOBACH: Right, because the NVRA only talks
about registering people for federal elections. And the
opposing counsel have, in their briefs, recognized this and
have argued that it only constitutes registration for
federal elections.

The issue involved in the state court right now is
when this happens and a federal court does this, do I, as
Secretary of State, have the authority to bifurcate the
election, say, okay, we'll use a provisional ballot process,
and you can only vote the federal elections.

And we assert that there are three state statutes
giving this, and we're quarreling now —— it's only the TRO
stage in state court -- as to whether or not we have the
authority to bifurcate the election, as we did in 2014 when
the EAC at that time had not yet made the change to the
federal form.

Now, if you -- I would make one more point on this
necessity issue. You know, I would ask opposing counsel,
although their argument is done now, but maybe
hypothetically, what would be —-- what would satisfy the
necessity requirement? Even if you limited it to the first
criteria of 20508 (b) (1).

If you assume the fact that you would otherwise
have an oath —-- and they think oaths are great, oaths do

everything, nobody is going to disobey on ocath or swear
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falsely —— and you also have the fact that it is a crime to
falsely assert U.S. citizenship, they would say it's never
necessary.

Well, that can't be, because the Supreme Court, in
ITCA, said that the State of Arizona would have the
opportunity to show that mere ocath will not suffice. So
their standard of necessity is an impossible one that does
not allow a state to exercise its constitutional
prerogative.

Last point on the constitutional doubt issue.
There were two bases of constitutional doubt. The
D.C. Circuit only addressed the first; and that is, does the
state —— 1is it denying the state the means necessary to
enforce its citizenship qualification.

The second violation of the Constitution
qualifications clause is completely different, they overlap,
but it's different. It occurs when the qualifications for
voting in federal elections differ from the qualifications
for voting in state elections. And that's exactly what we
had in 2014 and in the run-up to this election. That did
not receive any consideration by the D.C. Circuit.

As you know, the Constitution qualifications
clause says the electors in each state shall have the
qualifications requisite for the electors of the most

numerous branch for the state legislature.
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Now, the Department suggests that the Court can
avoid this constitutional problem by playing word games, and
their word game is this: While the qualification is just
citizenship -- and so it's still citizenship on the Kansas
state form and citizenship on the federal form. So the
qualifications are the same, it's just the means of
enforcing those qualifications that are different. Federal
form, just use an oath. States, yeah, you want to provide
proof of citizenship, go ahead.

That understanding was rejected more than 100
years ago in the Ex parte Yarbrough case. And I apologize
that we didn't put this in the brief version that we
submitted, but I want to give you the citation to it. The
Court said, "the states define who are to vote for the
popular branch of their own legislature, and the
Constitution of the United States says the same persons
shall vote for members of Congress in that state." And it's
Ex parte Yarbrough 110 U.S. at 663.

This is important because the way the
Supreme Court defined the qualifications clause, you can't
just say, well, the qualifications are the same, but the
means of enforcing it are different at the state and federal
levels. No, it has to result in the same set of people
being able to vote in both state and federal elections.

And their word game would not satisfy Ex parte Yarbrough.
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The second problem with their argument is that one
of the qualifications for becoming a qualified elector in
Kansas is completing the registration process.

And we cite the case of Dunn versus Board of
Commissioners of Morton County, that's a Kansas
Supreme Court case of 1948. Qualified electors are persons
who have the constitutional qualifications of an elector,
and who are duly and properly registered.

And we also have a Kansas statute that makes
registration a qualification, and that's 25-2302.

How am I doing on time?

THE COURT: You'wve got a minute.

MR. KOBACH: Okay.

So given that -- and, by the way, ITCA expressly,
in a footnote, said, we're not —-— we don't have to address
the question of what happens when the —— being registered is

itself a qualification.

So finally, we get to the question of what can
this Court do.

Now, we would argue that Mr. Newby's explanation
is good enough, because under National Association of
Homebuilders, the Court should uphold the decision of less
than ideal clarity if the agency's path may be reasonably
discerned. There's more than enough evidence to discern

that this agency decision met with the regulation, met with
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the second criterion of 20508 (b) (1), and probably even met
with the first criterion of 20508 (b) (1).

But if this Court were not -—-

THE COURT: Let's assume I can't get an opinion
out by Tuesday.

MR. KOBACH: And I —-

THE COURT: What's the practical reality as to
this upcoming election?

MR. KOBACH: I think as to this upcoming election,
the practical reality is you probably can't get a decision
out by Tuesday, it would be very hard to do that and address
all these issues.

THE COURT: Yeah.

MR. KOBACH: And so the Court should not feel
constrained to issue a decision by the election.

However, we would still urge the Court to act with
dispatch and not, you know, put it off for months at a time.
THE COURT: ©No, don't worry about that.

MR. KOBACH: But the -- because, again, our
constitutional authority is being impeded, as long as we're
in this -- as long as the preliminary injunction is in
effect, and we cannot exercise our constitutional power
under the qualifications clause.

And so here's the interesting question. Bear in

mind that as I started with, never before has the EAC, or

WilliamPZaremba@gmail.com



