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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf
of themselves and all others similarly
situated,
Plaintiffs,
Case No. 16-2105-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO REOPEN DISCOVERY AND
AMEND THE SCHEDULING ORDER

INTRODUCTION

Defendant has moved for the reopening of discovery because the Tenth Circuit on
October 19, 2016, expressly laid out a new, fact-based test that a state must satisfy in order to
avoid preemption of a proof-of-citizenship registration requirement under the NVRA.
Specifically, the Tenth Circuit held that there is a “presumption that the attestation requirement is
the minimum information necessary for it to carry out its eligibility-assessment and registration
duties.” Fish v. Kobach, No. 16-3147 (10th Cir. Oct. 19, 2016), slip op. at 48. In order “to
overcome the presumption . . . the state must show that a substantial number of noncitizens have
successfully registered to vote under the attestation regime.” Id. at 51. Plaintiffs’ Response to
Defendant’s Motion to Amend the Scheduling Order is essentially an effort to argue that a stray
sentence from the Tenth Circuit’s case of Kobach v. EAC, 772 F.3d 1183 (10th Cir. 2014)

somehow created a test for finding preemption even though that was an APA case, not a
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preemption case, and even though that case did not mention any “rebuttable presumption” that a
state must overcome.

In addition, Plaintiffs’ Response implausibly attempts to cobble together every place that
they have used the word “substantial” in their prior filings in this case in order to claim that they
were applying the Tenth Circuit’s new test all along. The problem for Plaintiffs is that the Tenth
Circuit’s new test bears no recognizable relationship to the legal theory on which they have
rested their NVRA claim in this case.. Fish Plaintiffs’ notice letter, Complaint, Amended
Complaint, Memorandum Supporting theirs Preliminary Injunction Motion, their Reply to that
Motion, and their Brief in the Tenth Circuit all argue that any state requirement for
demonstrating citizenship beyond a mere attestation of citizenship constitutes a per seviolation of
the NVRA. Their claim that they have been litigating under the Tenth Circuit’s newly-created
rebuttable presumption test (one that was never suggested in any previous NVRA litigation in
any court and cannot be found in the text of the statute) is demonstrably false.

In addition, throughout their Response brief, Plaintiffs either ignore or concede three key
issues that heavily weigh in favor of this Court granting Defendant’s motion. First, Plaintiffs
admit that the trial date is not imminent. Pls. Resp. at 3. Second, Plaintiffs never explain how
they would be prejudiced by reopening discovery other than declaring without explanation that
they will be prejudiced “by substantially delaying the resolution of this case.” Id. at 9. And
finally, Plaintiffs do not even address the new “rebuttable presumption” that Defendants must
now attempt to rebut. Instead, Plaintiffs simply imply that Defendants should have known
the Tenth Circuit would create a new test, because Plaintiffs made passing references to the
number of noncitizens registering to vote and the Kobach v. EAC opinioin mentioned the

“substantial number” phrase, not as part of a standard to overcome, but in describing what
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Kansas had shown in its effort to overcome the Chevron deference afforded to a federal agency’s

decision.

ARGUMENT

I The Tenth Circuit’s New Test was Not Created in Kobach v. EAC

Plaintiffs claim that the Secretary should have divined that the Tenth Circuit would create
this new test because, in describing the new test, the Tenth Circuit quoted a phrase from the
Kobach v. EAC decision of 2014. Pls. Resp. at 4. Yet, the quoted phrase (“substantial number”)
was not described as a rebuttable presumption test for avoiding preemption under the NVRA.
Instead, the Tenth Circuit held that Kansas did not meet its evidentiary burden to compel the
EAC to modify the Federal Form under Administrative Procedure Act (“APA”) review that was
“very deferential” to the EAC. Kobach, 772 F.3d 1183, 1197 (10th Cir. 2014). In fact, the Tenth
Circuit never suggested that the information provided to the EAC would not have been enough
for the EAC, under that same “very deferential” standard, to modify the Federal Form. Indeed,
Plaintiffs avoid mentioning the fact that the EAC subsequently did modify the Federal Form in
January 2016 and the fact that the Secretary provided the EAC evidence of a lower numbers of
noncitizens registering to vote in Kansas at that time than it has in this case.*

In addition, Plaintiffs take pains to avoid discussing the context of the phrase when it
appeared in Kobach v. EAC. Inthat case, one of the central claims of the State was that if the

Federal Form did not require proof of citizenship, but all state forms did require proof of

! Defendant acknowledges that that EAC decision is the subject of ongoing litigation in the case
of League of Women Voter v. Newby, NO. 16-cv-236 (RJL) (D.D.C.). However, during
discovery in this case, the existing record was that less evidence of noncitizen registration than
presented in this case was sufficient to modify the Federal Form.

3
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citizenship, aliens seeking to register would be able to circumvent the proof-of-citizenship
requirement by using the Federal Form. And the mere attestation of citizenship, without proof,
would leave the Federal Form vulnerable to abuse. However, the Kansas law was still in its first
year of implementation; and the State had yet to discover any cases of aliens using the Federal
Form to register. The EAC noted this fact, and the Tenth Circuit repeated it, in holding that
Kansas had failed to overcome the Chevron deference due the EAC’s decision: “The states have
failed to meet their evidentiary burden of proving that they cannot enforce their voter
qualifications because a substantial number of noncitizens have successfully registered using the
Federal Form.” Kobach v. EAC, 772 F.3d 1183, at 1197-1198 (emphasis added). Plaintiffs’
misleadingly omitted the italicized phrase. This sentence from the Tenth Circuit was simply an
observation of a factual weakness in Kansas (and Arizona’s) effort to bring an APA challenge
against the EAC’s decision not to modify the Federal Form. It was in no way presented as test
the States must satisfy in order to require proof of citizenship on their own forms. Thus, it was
quite clear that the Tenth Circuit’s phrasing was not a new standard for preemption cases.
Importantly, the Kobach v. EAC case was not a preemption case at all. It was an APA
challenge to the EAC’s decision not to modifiy the Kansas-specific instructions of the Federal
Form. There was never any suggestion by the EAC that the Kansas law was preempted. It is
simply implausible to suggest that the Tenth Circuit was implicitly using an APA case to create a
preemption test for a future, hypothetical preemption challenge to a state law requiring proof of
citizenship at the DMV. Indeed, such a preemption test would be complete dicta in an APA
case. In short, Plaintiffs’ suggestion that the Tenth Circuit’s new preemption test was created in

the Kobach v. EAC APA case is untenable for multiple reasons.
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Finally, and perhaps most importantly, on October 19, 2016, the Tenth Circuit itself
recognized that it was creating a new test: “Under the rule we adopt today ....” Slip. op. at 74.
The Tenth Circuit never stated that the rule had been previously created in the APA case of

Kobach v. EAC.

1. The Tenth Circuit Stated its Expectation that Further Discovery Would Occur
Plaintiffs also fail to acknowledge that, after “adopt[ing] today” this new test, the Tenth
Circuit stated its expectation that discovery would ensue to determine if the State could satisfy
the test. In the words of the Tenth Circuit:
Further discovery will presumably ensue. If evidence come to light that a
substantial number of noncitizens have registered to vote in Kansas during a
relevant time period, inquiry into whether DPOC is the minimum amount of
information necessary for Kansas to carry out its eligibility-assessment and
registration duties would then be appropriate.
Slip op. at 74. In light of the Tenth Circuit’s clear expectation that further discovery would
occur to determine if Kansas could satisfy the test, denying Defendant that discovery would be
contrary to the Tenth Circuit’s holding.
I1l.  Plaintiffs Have Neither Asserted that the NVRA Creates a Rebuttable Presumption

Nor Suggested that a State May Avoid Preemption by Establishing that a
Substantial Number of Noncitizens Have Registed

In their Response, Plaintiffs misstate the Secretary’s position in his Motion to Reopen
Discovery as the Secretary “[mis]understood that evidence of a ‘substantial’ number of
noncitizen voter registrations would be relevant to this case.” Pls. Resp.. at 4. Plaintiffs then
follow this false statement with a claim that it was the Secretary’s lack of diligence that

somehow caused this scenario. 1d. at 4-6.
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As explained at in the Secretary’s opening brief and as briefly discussed during the
scheduling conference, the Secretary wants to reopen discovery to address the new rebuttable
presumption test announced by the Tenth Circuit. Never before had there been a suggestion in
any NVRA case that, under Section 5 of the NVRA, to survive a preemption challenge a State
provide evidence that a “substantial number” of noncitizens had successfully registered in order
to “rebut” a presumption that is not even mentioned in the NVRA.

Indeed, in none of Plaintiffs’ filings to date have they argued that the Secretary has an
affirmative duty to overcome a “presumption” that an attestation is the only permitted
verification of citizenship with proof that “substantial numbers” of noncitizens are registering to
vote. Instead, Plaintiffs’ consistent position has been that an attestation alone is the mandatory
minimum amount of information necessary, regardless of whether a State is able to show that
noncitizens have been able to register under a mere-attestation regime.

First, Plaintiffs sent the Secretary a notice letter of alleged NVRA violations in
November of 2015. See Dkt. 1-1. In that letter, Plaintiffs never claimed there were not
“substantial numbers” of noncitizens registered to vote and therefore the Secretary could not
rebut any presumption that an attestation was sufficient. Instead, Plaintiffs claimed: “Any
additional documentary proof of citizenship requirement imposed by state law clearly exceeds
‘the minimum amount of information necessary’ to ‘enable State election officials to assess the
eligibility” of such applicants[.]” Id. at 4 (emphasis added).

Next, in their memorandum supporting their preliminary injunction motion, Plaintiffs
claimed,

Because motor-voter registrants must be registered to vote on the ‘minimum amount of
information necessary’ to evaluate citizenship, and the ITCA and EAC decisions approved
Federal Form registration based on a sworn attestation of citizenship without
documentary proof, Defendants may not demand more than that minimum. Kansas'’s
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DPOC requirement is ‘unnecessary’ as a matter of law, both in light of this precedent,
and in light of the State’s pre-2013 history of registering voters based on a sworn
attestation of citizenship alone, without any additional documentation requirement. The
DPOC requirement thus contravenes the plain text of the NVRA and frustrates the
simplified registration system designed by Congress.

Pls. Br. Sppt. for Prelim. Inj. at 18 (emphasis added). Plaintiffs continued that “[t]he ITCA and
EAC decisions have effectively settled the ‘minimum amount of information’ a State needs to
evaluate citizenship eligibility for federal elections. . . . A state may deny registration to specific
individuals based on information already in its possession . . . But it cannot demand that an
individual provide more than the sworn attestation as a precondition for registering to vote.” Id.
(citations omitted). The Plaintiffs plainly rejected any suggestion that a State might be able to
justify requiring proof of citizenship if the State could show that a substantial number of
noncitizens had registered. Never did they take a position that remotely resembles the test
created by the Tenth Circuit on October 19, 2016. Finally, in referring to the EAC case,
Plaintiffs argued that Kansas failed to proof of citizenship was beyond the minimum because “no
fewer than five alternatives to requiring documentary evidence of citizenship that states can use
to ensure that noncitizens do not register using the Federal Form.” 1d. (citation and internal
quotations omitted). Here to, Plaintiffs applied a standard having nothing to do with the Tenth
Circuit’s new test.

Similarly, in their reply brief at the preliminary injunction stage, Plaintiffs argued that
“[a]n original citizenship document such as a passport or birth certificate would represent
additional proof of citizenship beyond the attestation provided under the statute, and thereby
exceeds the ‘minimum amount’ of proof provided under the statute.” Pls. Br. at 16.

In their brief to the Tenth Circuit, Plaintiffs again did not state that there was any

presumption that must be rebutted by a showing of a substantial number of noncitizens who had
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registered. Instead, Plaintiffs argued that ITCA and EAC “recognize that an attestation
constitutes the ‘minimum’ amount of information necessary to assess the eligibility of
registration applicants.” Fish v. Kobach, Case No. 16-3147, Dkt. No. 01019660811, at 37 (filed
July 21, 2016). Plaintiffs continued: “A necessary consequence [of the Tenth Circuit’s EAC
decision] is that an attestation of citizenship is an acceptable level of proof for ascertaining the
eligibility of voter registration applicants. Anything beyond such an attestation therefore
exceeds ‘the minimum amount of information necessary’ for assessing voter eligibility, and is
precluded by Section 5 of the NVRA.” Id. at 38. Indeed, the Tenth Circuit understood
Plaintiffs’ argument to be exactly that: “Among other arguments for affirming the district
court...Plaintiffs- Appellees...contend that the NVRA conclusively forecloses states from
requiring DPOC. In other words, they read section 5’s attestation requirement—found in
paragraph (C)—as satisfying in every instance the minimum-information principle of
subparagraph (B)...” Fish v. Kobach, Slip Op. at 52 (emphasis added). Defendant has been
countering that argument throughout this litigation and relying on the only case law on the
subject that was available, prior to October 19, 2016.. Only now, months after discovery has
closed, has Plaintiffs’ theory changed. They claim that they knew that showing a substantial
number of noncitizens had registered was the real test, even though they never mentioned such a
test; and they claim that Defendants should have foreseen that the Tenth Circuit would use this
test.

In essence, Plaintiffs want to prevent the Secretary from attempting to rebut a
presumption that they themselves never claimed existed in any of their previous court filings
while simultaneously shifting their entire preemption theory in this case. Indeed, Plaintiffs went

so far in the Tenth Circuit to state that, “the precise requirements for registration through other
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channels prescribed by the NVRA are irrelevant, because they are governed under different
provisions of the statute.” Fish Appellant Resp. Br. at 41. In other words, the requirements for
registering through the Federal Form channel was irrelevant to Plaintiffs’ case, which concerned
the DMV channel. To permit such a late shift in this case is generally permissible only if it “will
not prejudice the other party in maintaining his defense upon the merits.” Evans v. McDonald’s
Corp., 936 F.2d 1087, 1090-91 (10th Cir. 1991). What Plaintiffs propose is not allowed because
“[sJuch a practice deprives one’s adversary of fair notice, possibly discovery, and the opportunity
for motion practice, and is subject to abuse by those who employ a sporting theory of justice.”
Wilson v. Muckala, 303 F.3d 1207, 1215 (10th Cir. 2002). Plaintiffs have not argued, and thus
Defendant has not had reason to apply, the new standard “adopt[ed] today” by the Tenth Circuit.
Slip op. at 74. .

Yet now, nearly a year after Plaintiffs sent their initial notice letter to the Secretary and
eight months after they filed their initial complaint, Plaintiffs for the first time claim that this was
always their position. Pls. Resp. at 4. Looking through Plaintiffs’ filings in this Court and in the
Tenth Circuit plainly shows that is false.

In fact, the closest Plaintiffs come to claiming that whether “substantial numbers” of
noncitizens had registered to vote was an issue in this case was their expert’s report on voter
fraud and the evidence that the Secretary presented to rebut the constitutional standard that had
been asserted in ITCA previously. Pls. Br. at 5. However, the operative question in this motion
was not whether the issue was tangentially discussed. The operative question is whether it was
foreseeable that the discovery would be needed, and particularly, foreseeable that it would be
needed because the Tenth Circuit would announce a new affirmative duty on Kansas after

discovery closed. Smithv. U.S., 834 F.2d 166, 169 (10th Cir. 1987) (“foreseeability of the need
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for additional discovery in light of the time allowed for discovery by the district court[.]”)
(emphasis added). The defendant could not foresee this additional discovery in light of the time
set by this court for two reasons. First, the new standard had not been established when
discovery closed. Thus, Defendant had no notice he would need to ascertain that information to
defend his case. Second, Plaintiffs themselves never claimed the Secretary had an affirmative
duty to rebut some presumption by showing that a substantial number of noncitizens had
registered (or even that a presumption existed for that matter). In other words, whether the issue
was discussed is not the same as whether the Secretary should have known months before a test
was announced that he would have to affirmatively provide evidence of substantial numbers of
noncitizens registering in order to defend against a preemption challenge. This Court cannot
hold Defendant responsible for failing to foresee a new test that Plaintiffs themselves never
argued for, Accordingly, this Court should not bar the Secretary from undertaking discovery to
meet that new standard, particularly in a case that concerns the constitutionality of a State statute.
This is especially true when the Tenth Circuit itself stated its expectation that “discovery will
presumably ensue” on the question of whether “a substantial number of noncitizens have

registered to vote in Kansas....” Slip op. at 74.

V. Defendant Has Not Attempted to Ascertain the Total Number of Noncitizens Who
Have Registered to Vote in Kansas and Did Not Need to Prior to the Tenth Circuit’s

Opinion

Plaintiffs’ second argument is that this evidence is supposedly already in the record
because Defendants provided evidence of non-citizens registering to vote in Kansas and two
experts discussed the topic. But Plaintiffs’ argument here fails for the same reason. Defendant

did not know that he would be subject to a rebuttable presumption standard requiring an estimate

10
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of the total number of noncitizens who had registered and thus did not attempt to determine
whether a “substantial number” of noncitizens had registered to vote in Kansas prior to the
implementation of the proof-of-citizenship requirement. Dr. Camarota was a rebuttal expert, and
the statement cited by Plaintiffs was one in which he criticized Plaintiffs’ expert witness’s
analysis of a study of noncitizens voting in the United States. Pls Ex. D at 7. The citation to Mr.
von Spakovsky is even more absurd. Mr. von Spakvosky is not a statistician but is instead an
expert on U.S. elections, both the laws and their administration. ECF 128-1, at 1. Defendant
would not have provided Mr. von Spakovsky as an expert to do the analysis required by the
Tenth Circuit’s new standard because it would have been far outside his area of expertise. Both
of these experts were provided under the standards understood at the time and in response to
Plaintiffs’ arguments, not under the newly-created test.

Similarly, Defendant did not provide evidence from Sedgwick County to rebut an
unknown presumption of “substantial numbers.” As discussed in Defendant’s Memorandum in
Support of this Motion, that evidence was provided to show that a “mere oath will not suffice to
effectuate Defendant’s citizenship requirement.”. ITCA, 133 S. Ct. at 2259-60. Defendant
understood that in order to meet that standard, Defendant needed only to show that at least one
noncitizen had successfully registered under a mere-attestation regime. Defendant presumed that
by showing that at least one noncitizen had registered, it would be clear that mere oath is not
sufficient to stop noncitizens from registering.

Finally, Plaintiffs offer a straw man argument to claim discovery is not needed. They
argue that Defendant is offering two studies that are not Kansas-specific to rebut this newly-
created presumption. PIs. Br. 7-8. Plaintiffs’ straw man argument makes no sense. The

Secretary clearly cited those studies as examples that some studies have been attempted to

11
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determine whether substantial numbers of noncitizens are on voter registration rolls or have
voted. The Secretary was clear in the motion that he intends to hire an expert to conduct
additional statistical analysis to determine how many noncitizens are on Kansas'’s registration
rolls, something the Tenth Circuit now requires. Neither of those studies addressed Kansas
specifically, so to claim that this is the evidence that the Secretary is proposing to rely upon is
disingenuous on its face.

V. Plaintiffs Have Not Shown That They Will Be Prejudiced

Plaintiffs do not dispute that they have already received the relief that they sought in this
case, at least for the duration of the Preliminary Injunction. Instead, they offer two other
suggestions as to why they may be prejudiced. First, Plaintiffs claim that they would be
prejudiced “by substantially delaying the resolution of this case.” Pls. Resp. at 9. Second,
although not asserted as their prejudice, they claim that final judgment “would go a long way
toward eliminating any lingering confusion and uncertainty for both voters and local election
officials.” 1d. Both of these arguments fail.

Regarding the first argument, Plaintiffs offer no more than this bare assertion of prejudice
stemming from delayed resolution based on cases that are entirely inapposite to this one. None
of those cases involved a new legal burden placed on an opposing party after discovery closed.
Instead, those casesinvolved parties filing motions after waiting unreasonable amounts of time
without sufficient explanation. In Sloan v. Overton, 2010 WL 5476726 (D, Kan. Dec. 3, 3010),
the plaintiff wanted to reopen discovery to depose five additional witnesses but had no
explanation why he did not conduct those depositions before, other than conclusory statements
that the opposing party was hiding relevant information. Id. at *3. Schneider v. Citimortgage,

Inc., 2016 WL 344725 (D. Kan. Jan. 28, 2016) did not even involve reopening discovery.

12
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Instead, the court denied a request to untimely amend a complaint in a case that had been filed
three years earlier. Id. at *5. That claim involved events that occurred four years after the
relevant scope of discovery in that case and the only explanation was a claim that the opposing
party had prevented the discovery; the court rejected that argument because both parties were to
blame. Id. Finally, in Wilson v. Wal-Mart Stores, Inc., No. 07-2263-JWL, 2008 WL 2622896
(D. Kan. Apr. 7, 2008), the plaintiff sought leave to amend her complaint and assert a new claim
seven months after the deadline to file motions to amend the complaint were required—a claim
that would require the Defendant to hire an expert to refute. Id.at *1. The plaintiff waited more
than six weeks to even file the motion after learning of the new facts with the only reason being
that he was involved in mediation, something this Court expressly stated was not a valid reason
to not continue with discovery. 1d.

None of these cases bear on the issue before this Court. The prejudice asserted in the
cases cited by Plaintiffs necessarily arise as a result of parties waiting unreasonable amounts of
time to raise issues that should have been brought to the court’s attention much sooner without
any excuse. This is not a similar situation. Based on the arguments made by Plaintiffs and the
known legal standards up to this point, Defendant believed discovery was complete. However,
on October 19, 2016, the Tenth Circuit announced a standard that not even the Plaintiffs argued
existed. As a result, Defendant filed the instant motion approximately twenty-four hours after
the new standard was announced. Now, Plaintiffs want to foreclose additional discovery while
simultaneously asking this Court to strike down a duly elected law of Kansas. As noted in
Defendant’s opening brief, when a new standard is identified on appeal, courts have typically
recognized that discovery should be reopened to permit the parties to meet that standard. Def.

Memo. to Reopen Disc. at 5 (citing Playboy Enterprises, Inc. v. Netscape Communications
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Corp., 354 F.3d 1020, 1033-34 (9th Cir. 2004); Blair v. Scott Specialty Gases, 283 F.3d 595,
607-09 (3d Cir. 2002)).

The second reason, citing the need for final judgment, is equally unconvincing. The
question is whether the plaintiffs would suffer prejudice. See Smith, 834 F.2d at 169 (prejudice
on the “non-moving party”). Plaintiffs’ referenceto alleged confusion on the part of third parties
not before the court is not relevant to the standard. But, even if it were, Plaintiffs’ argument is
unavailing. Defendant assumes that there will be an appeal in this case, regardless of which side
prevails, and a likely filing of a petition of certiorari to the Supreme Court. Any finality in this
case could be delayed by quite some time regardless of whether an additional period of discovery
occurs. And, as discussed in Defendant’s motion, more confusion will result if discovery is not
permitted given the new standard that has been established. The Tenth Circuit did not explain
what constitutes “substantial numbers” but stated its expectation that “discovery will presumably
ensue” to determine if Kansas meets that standard.

CONCLUSION
For all of the reasons stated above and in Defendant’s initial memorandum, Defendant’s

motion should be GRANTED.

Respectfully submitted this 27th day of October, 2016.

s/ Garrett R. Roe

Garrett R. Roe, #26867

Kris W. Kobach, #17280

OFFICE OF THE SECRETARY OF STATE
120 SW 10th Ave,

Topeka, KS 66612

Tel. (785) 296-4575

Fax. (785) 368-8032

Email: garrett.roe@so0s.ks.gov

Email: kris.kobach@sos.ks.gov
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Attorneys for Defendant Kobach

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on the 27th day of October, 2016, I electronically
filed the above and foregoing document using the CM/ECF system, which automatically sends

notice and a copy of the filing to all counsel of record.

s/ GARRETT ROE
Garrett Roe, Bar No. 26867
Attorney for Defendant Kobach
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