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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
STEVEN WAYNE FISH, et al.,
Plaintiffs,
V. Case No. 16-2105-JAR-JPO
KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et

al.,

Defendants.

N N N N N N N N N N N N

DEFENDANT KOBACH’S RESPONSE IN OPPOSITION TO
PLAINTIFFS’ MOTION TO COMPEL PRODUCTION OF DOCUMENTS

Plaintiffs have moved this Court to compel the production of certain documents in the
possession of Defendant Kobach. Plaintiffs” motion should be denied, because all of the items
identified in Defendant Kobach’s Privilege Log Related to Subpoena Duces Tecum of Tabitha
Lehman (the “Privilege Log”) are attorney-client privileged or protected by the work product
doctrine and are thus not discoverable.

l. The Attorney-Client Privilege Exists Regarding the Documents

A. The Elements of the Attorney-Client Privilege

Under federal common law, the essential elements of the attorney-client privilege
are [as follows]: (1) Where legal advice of any kind is sought (2) from a
professional legal advisor in his capacity as such, (3) the communications relating
to that purpose, (4) made in confidence (5) by the client, (6) are at his instance
permanently protected (7) from disclosure by himself or by the legal advisor, (8)
except the protection be waived. Thus, the attorney-client privilege protects
confidential communications made by a client to an attorney in order to obtain legal
assistance from the attorney in his or her capacity as a legal advisor. The term
“communications” includes advice given by the attorney in the course of
representing the client. It also includes disclosures by the client to the attorney's
representative or employee incidental to the professional relationship. Generally,
when a communication between a client and an attorney occurs in the presence of
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third parties, the attorney-client privilege is waived.
U.S. Fire Ins. Co. v. Bunge N. Am., Inc., No. 05-2192 JWL-DJW, 2006 WL 3715927, at *1 (D.
Kan. Dec. 12, 2006) (footnotes and citations omitted). The presence of an agent of either the client
or the attorney does not, however, destroy the attorney-client privilege. See High Point SARL v.
Sprint Nextel Corp., No. CIV.A. 09-2269-CM, 2012 WL 234024, at *13 & n.69 (D. Kan. Jan. 25,
2012), on reconsideration in part, No. CIV.A. 09-2269-CM, 2012 WL 1580634 (D. Kan. May 4,
2012), and Hillsdale Envtl. Loss Prevention, Inc. v. U.S. Army Corps of Engineers, No. CIV.A.
10-2008-CM, 2011 WL 1102868, at *4 n.28 (D. Kan. Mar. 23, 2011). The “sine qua non for
invocation of the privilege is that the communications in question were intended to be confidential.
The presence of a third party in an email transmission, for instance, will not destroy the attorney-
client privilege if the third party is the attorney’s or client’s agent[.]” A.H. ex rel. Hadjih v. Evenflo
Co., No. 10-CV-02435-RBJ-KMT, 2012 WL 1957302, at *2 (D. Colo. May 31, 2012) (citations
and internal quotation marks omitted).

This Court noted the following limitations on the attorney-client privilege:

Personal, confidential, or private information is not necessarily privileged. As this

court has held repeatedly, confidential does not equate to nondiscoverable or

privileged. Second, it is clear that underlying facts are not protected by the

privilege. Similarly, neither the acts or services performed by an attorney during

the course of his representation, nor the scope of representation, are within the

attorney-client privilege because they are not communications. Nor are general

topics of attorney-client discussions or ultimate legal conclusions of counsel

protected.
Dkt. 30 at 3-4 (footnotes, citations, and internal punctuation marks omitted). As explained below,
all of the documents in question fall within the scope of the relevant privilege, and that limitations

described above are not applicable.

B. The Elements of the Attorney-Client Privilege Are Satisfied With Respect to
Election Commissioner Lehman
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Under the attorney-client privilege both the client and the client’s agent are covered by the
relationship. See High Point SARL v. Sprint Nextel Corp., No. CIV.A. 09-2269-CM, 2012 WL
234024, at *13 & n.69 (D. Kan. Jan. 25, 2012), on reconsideration in part, No. CIV.A. 09-2269-
CM, 2012 WL 1580634 (D. Kan. May 4, 2012), Hillsdale Envtl. Loss Prevention, Inc. v. U.S.
Army Corps of Engineers, No. CIV.A. 10-2008-CM, 2011 WL 1102868, at *4 n.28 (D. Kan. Mar.
23, 2011), and Williams v. Sprint/United Mgmt. Co., No. 03-2200-JWL-DJW, 2006 WL 266599,
at *3 (D. Kan. Feb. 1, 2006), clarified on denial of reconsideration, No. 03-2200-JWL-DJW, 2006
WL 3694862 (D. Kan. Dec. 13, 2006). In this case, Ms. Lehman, in her capacity as the Election
Commissioner for Sedgwick County, is the agent of the Secretary of State’s office both under the
National VVoter Registration Act and under Kansas statute.

1. An Agency Relationship Exists

An agency relationship arises when “one person (a ‘principal”) manifests assent to another
person (an ‘agent’) that the agent shall act on the principal's behalf and subject to the principal's
control, and the agent manifests assent or otherwise consents so to act.” Restatement (Third) of
Agency § 1.01 (2005) (cited by Hollingsworth v. Perry, 133 S. Ct. 2652, 2666 (2013)). “A person
manifests assent or intention through written or spoken words or other conduct.” Id. at § 1.03.
“Agency encompasses a wide and diverse range of relationships and circumstances.” 1d. at § 1.01
cmt. c. “[A] cornerstone of the agency relationship is the right of the principal to give lawful
directions which the agent is under a duty to obey if he continues to act as such.” Appleby v.
Kewanee Oil Co., 279 F.2d 334, 336 (10th Cir. 1960).

For purposes of this case this Court—and Plaintiffs—have already accepted that Ms.
Lehman (and all of the other county election officers) are effectively agents of the Secretary of

State. As this Court stated unequivocally on October 5, 2016: “I'm holding you responsible for
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directing [the counties] to and mandating them to, because you're the Secretary of State. And you
are the—you are the No. 1 authority and—and it is your responsibility to manage elections in
Kansas. So | know a lot of it is administered at the county level, but I think you have the authority
to mandate that they do it.” Exhibit A, Excerpt of Telephone Trans. Status Conf. (“Ex. A”), 16:9-
11. The Court’s statement iS consistent with Kansas statute, which authorizes the Secretary of
State to issue instructions to the county election officers “relating to their duties in conducting
official elections, including procedures for complying with federal and state laws and regulations.”
K.S.A. § 25-124.

The operation of the NVRA and Kansas law make all 105 county election officials (and
particularly the four appointed election commissioners in the counties of Sedgwick, Johnson,
Wyandotte, and Shawnee) agents of the Secretary of State. One essential factor in determining
whether someone is an agent is whether the agent’s actions can bind the principal. See, e.g.,
Restatement (Third) of Agency 8§ 2.03, 6.10, and 8.09 cmt. b (2006). The NVRA directs the
States to designate an officer as the Chief Election Officer. 52 U.S.C. 8§ 20509. Kansas did that
by designating the Secretary of State as the State’s Chief Election Officer. The Kansas Secretary
of State is the “[c]hief [Kansas] election official,” K.S.A. § 25-2504, and “may adopt rules and
regulations to comply with the [NVRA].” K.S.A. § 25-2355. Thus, as an agent must obey its
principal, Appleby, 279 F.2d at 336, and as Kansas law deems the Secretary the “[c]hief [Kansas]
election official,” K.S.A. § 25-2504, and authorizes the Secretary to “adopt rules and regulations
to” ensure compliance with the NVRA, K.S.A. § 25-2355, county election officers are agents of
the Secretary and obligated to comply with the Secretary’s instructions. Moreover, if a county
election official, like Tabitha Lehman, did something that violated the NVRA, the NVRA puts the

onus on the Secretary of State to correct the problem and designates this official as the party to be
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named inany suit. 52 U.S.C. 8§ 20510(b). Thus, a respondeat superior relationship is created under
the NVRA and under Kansas statute.

Additionally, the fact that Plaintiffs are making this argument regarding one of the four
Kansas Election Commissioners makes their position even more untenable. Kansas statute
expressly grants the Kansas Secretary of State’s Office the authority to appoint the four Kansas
Election Commissioners. K.S.A. § 25-2319. Under both Kansas and federal definitions of agency,
the term “appointee” and “agent” are interchangeable. See K.S.A. 8 3-166 (deeming appointees
agents), K.S.A. 8 25-3005a(a)-(b) (deeming appointees agents), K.S.A. 8 55-515 (including agents
among the various other appointees), Golden Rule Ins. Co. v. Tomlinson, 300 Kan. 944, 955-57,
335 P.3d 1178, 1188-89 (2014) (quoting the Restatement (Third) of Agency 8 1.01 cmt. c to the
effect that “Agency encompasses a wide and diverse range of relationships and circumstances.”),
Unrine v. Salina N. R. Co., 104 Kan. 236, 178 P. 614, 614 (1919) (using “appointees” and “agents”
synonymously), and State v. Bancroft, 22 Kan. 170, 181-82 (1879) (recognizing that an appointee
of a school’s board of directors was “the agent of the board of directors”). See also Sawyer v.
Chapman, 240 Kan. 409, 409, 729 P.2d 1220, 1221 (1986) (deciding a case in which the Sedgwick
County Election Commissioner and the Kansas Secretary of State, among others, were named as
co-defendants in an action arising under the Mail Ballot Election Act). Additionally, Kansas
statute gives the Secretary of State the authority to remove the election commissioners. K.S.A. §
19-3419.

2. This Court has Treated Commissioner Lehman as the Secretary’s Agent

This Court’s rulings have recognized the agency relationship between the Secretary and
county election officers. This Court “directed” the Secretary “to register for federal elections all

otherwise eligible motor voter registration applicants that have been cancelled or are in suspense
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due solely to their failure to provide DPOC.” Dkt. 129 at 67. However, this Court recognized that
the county election officers (not the Secretary of State’s Office) input voter registration applicants’
data into ELVIS, maintain records of notices sent to applicants, and accept proof of citizenship on
behalf of applicants. Dkt. 129 at 13. This Court’s direction to the Secretary accordingly required
county election officers to change the registration status of relevant voter registration applicants.
See, e.g., Dkt. 97-2 at 1 19. This Court discussed the burdens imposed upon and actions required
to be taken by the Sedgwick County Election Office as a direct result of this Court’s order to the
Secretary (see Dkt. 129 at 67). Dkt. 145 at 5-7. This Court also stated that it “is mindful that all
members of this putative class should be receiving notices from the Secretary of State or the
County Clerks about their right to vote in upcoming federal elections based on this Court’s May
2016 preliminary injunction ruling.” 1d. at 9-10 (emphasis added) (footnote and citation omitted).
If Commissioner Lehman was not the Secretary’s agent, then many of this Court’s orders would
be ineffectual. Plaintiffs would then be required to join Commissioner Lehman (and all of the
other county election officers) under Fed. R. Civ. P. 19(a) to ensure full compliance with this
Court’s orders. Indeed, Plaintiffs’ position in their motion has caused confusion in the Keener
case as well.

3. Plaintiffs’ Arguments to the Contrary are Unavailing

Plaintiffs” only arguments that Ms. Lehman is not the agent of the Secretary of State, and
thus the attorney-client relationship between the Office and its attorney’s does not cover her, are
(1) a stray quote relating to modifying county websites, (2) the fact that the county pays for the
county election commissioner’s office and salary, and (3) that Mr. North also entered a limited
appearance in this case. Dkt. 234 at 1-2 and 9. None of these arguments suffice to deny the clear

agency relationship between the Secretary of State and Ms. Lehman.
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First, the quote that Plaintiffs rely on was a statement from the Secretary related to updating
county websites. Defendant Kobach’s statement “we don’t control the counties,” EX. A at 15:25-
16:1, Oct. 5, 2016, does not undermine the agency relationship between Secretary Kobach and
Commissioner Lehman when that statement is properly contextualized:

MR. KOBACH: Your Honor, you mentioned a moment ago to update county

websites too. I-- it would be very difficult for this office to be responsible for the

content of all 105 county's websites as well. So I'm-- we can certainly update our
websites to reflect this information. But, you know, we don’t control the counties.

So we can encourage them to make similar modifications, but I-- I hope the Court

is not holding us responsible for websites we don't control.

Id. (emphasis added). Defendant Kobach made this statement in the context of this Court’s
request that all 105 county websites be updated quickly. The Secretary of State’s office has no
ability to directly make changes to the county websites; those websites are maintained by the
respective counties. This Court clearly ruled that the counties would have to follow any
instructions from the Secretary under Kansas law, making Plaintiffs’ use of this partial quote
somewhat perplexing anyway. Id. at 14-16. The Secretary accepted that description of the
Secretary’s authority from the Court, and was simply clarifying that some counties may possibly
fail to act with the speed expected by the Secretary and the Court. The Secretary wanted to be sure
that he would not be held in violation of an order if one county was unable to update its website
as quickly as the other counties. This risk is greatest with respect to the 101 counties where the
county clerk, rather than a county election commissioner, administers the elections. The Secretary
may issue binding instructions and may promulgate binding rules that compel the clerks to act.
But the Secretary does not have the ability to fire the clerks if they fail to act in a timely manner.
They are independently elected by their constituents.

However, the quote that Plaintiffs rely upon is irrelevant with respect to Ms. Lehman. Ms.

Lehman does have to follow orders from the Secretary in a timely manner; if she does not do so,
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the Secretary has the authority to immediately remove her from office. K.S.A. 8§ 25-2319.
Accordingly, the Secretary has every confidence that any order issued to Ms. Lehman will be
immediately followed. He was not referring to the four appointed Kansas Election Commissioners
when he sought to warn the Court that he could not control the speed with which the other 101
counties acted.

Second, the fact that the county pays for the county election office is likewise irrelevant.
Kansas has chosen to set up a framework whereby the Kansas Secretary of State controls the
election office in counties with a population of more than 130,000, while the counties are required
to pay for the costs of those offices. The fact that one government entity pays the salary of the
agent of another government entity does not destroy the agency relationship.

Finally, Plaintiffs imply that Mr. North’s entry of appearance on behalf of Ms. Lehman
demonstrates that no relationship exists between the Office of the Kansas Secretary of State and
Ms. Lehman. But that makes no sense. As discussed above, Kansas statute requires the county to
pay for the expenses of its election commissioner. Consequently the county has a fiscal interest
when the county election commissioner is being deposed or otherwise compelled to act. But that
interest does not preclude Ms. Lehman from being an agent of the Secretary of State’s Office as
well. As a result, the Secretary has permitted Sedgwick County to send an attorney to sit in on any
proceedings in which Ms. Lehman is involved, so that the County may protect its fiscal interests
in the Sedgwick County Election Office. Moreover, the Secretary is unaware of any ethical rule
that prohibits an individual from being represented by multiple counsel. Indeed, Plaintiffs in this
case appear to be represented by at least four different attorneys. It is doubtful that Plaintiffs would
argue that each Plaintiff only has a confidential relationship with one, but not all, of those

attorneys.
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It also must be noted that Defendant informed Plaintiffs’ counsel about this
relationship at the deposition where Mr. Kobach represented her. Exhibit B, Tr. of Lehman
Deposition. 12:14-25.

4. The Privilege Log Documents are Protected by the Privilege

For all of these reasons, Commissioner Lehman is clearly an agent (and effectively a client)
of the attorneys who represent the Office of the Kansas Secretary of State. Accordingly, she may
seek and rely on the legal advice of Defendant Kobach acting as an attorney for the Office of the
Kansas Secretary of State or any of the attorneys employed by the Office of the Kansas Secretary
of State. All items identified in the Privilege Log relate to Commissioner Lehman’s pursuit of the
legal advice of either Defendant Kobach, a licensed attorney acting as such for the Office of the
Kansas Secretary of State, or Deputy Assistance Secretary Garrett Roe, a licensed attorney acting
as such for the Office of the Kansas Secretary of State. All communications identified in the
Privilege Log were made in confidence between Commissioner Lehman and Defendant Kobach
and/or Deputy Assistant Secretary Roe. Finally, neither Defendant Kobach nor Commissioner

Lehman or Deputy Assistant Secretary Roe have waived the privilege.

1. Plaintiffs Have Waived Any Claim of Waiver Privilege

Almost the entirety of Plaintiffs’ memorandum focuses on their theory that Ms. Lehman is
not an agent of the Secretary of State and therefore communications with her waive that privilege.
As shown above, that is incorrect. However, Plaintiffs, in footnotes, also raise conclusory claims
about waiving the attorney-client privilege and work product protection. Dkt. 234 at 7, n.2 and 12
at n.6. lronically, however, Plaintiffs” waived these waiver arguments by merely raising them in

footnotes. The Tenth Circuit has made this clear. United States v. Hardman, 297 F.3d 1116, 1131
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(10th Cir. 2002) (“Arguments raised in a perfunctory manner, such as in a footnote, are waived.”).
Thus, this Court should not even entertain these waiver arguments given that they are in footnotes.

Further, neither Fed. R. Civ. P. 45 nor this Court’s Order Governing Discovery provide
that a party waives any privilege or other protection in the event that such party untimely notifies
an opposing party that it withheld documents on the basis of any privilege. See Fed. R. Civ. P. 45
and Dkt. 30 at 5. This Court has already opined extensively on this question, noting the sanctity
of the attorney-client privilege and repeatedly declining to find waiver where submission of a
privilege log is delayed.

This Court has found waiver too harsh a sanction for untimely submission of the
privilege log in most cases where the delay is not excessive or unreasonable. In
Heavin v. Owens-Corning Fiberglass, 2004 U.S. Dist. LEXIS 2265, 2004 WL
316072, at *2 (D. Kan. Feb. 03, 2004), the defendant served its privilege log
approximately 23 days after serving its discovery responses asserting protection
based on work product and attorney-client privilege. When the plaintiff requested
a more detailed privilege log, the defendant responded within ten days. 1d. The
Court found waiver of any privilege was too harsh of a sanction. The Court also
made a similar finding of no waiver due to late submission of privilege logs
in Sawyer v. Southwest Airlines, 2002 U.S. Dist. LEXIS 25111, 2002 WL
31928442, at *1. The Court found no waiver even though the party asserting
privilege waited more than two months after it served its initial responses to the
requests for production to provide a meaningful privilege log. Id. Ina more recent
case, Sprint Communications Co., L.P. v. Vonage Holdings Corp., 2007 U.S. Dist.
LEXIS 34168, 2007 WL 1347754, at *2, the Court found the party asserting
privilege had not waived any protection for the documents listed in its privilege log
based on the untimely submission of its privilege log.

White v. Graceland College Ctr. for Prof'l Dev. & Lifelong Learning, Inc., 586 F. Supp. 2d 1250,
1266 (D. Kan. 2008). In the instant case, Plaintiffs claim they learned of these documents within
a month of the deposition. Defendant’s counsel did his best to produce the privilege log in a timely
fashion during expedited briefing in the appellate court and kept in contact with Plaintiffs’ counsel
during that time. Plaintiffs’ counsel also omits that Defendant’s counsel had to reproduce all of

the documents a second time.

10
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This Court’s consistent view that waiver is too harsh a sanction is particularly applicable
in a case like the instant one, where a party is delayed by the fact that it is diligently combing
through voluminous quantities of requested documents in an effort to accurately assert the
privilege. “Acknowledging the harshness of a waiver sanction, however, courts have reserved
such a penalty for only those cases where the offending party committed unjustified delay in
responding to discovery. Minor procedural violations, good faith attempts at compliance and other
such mitigating circumstances bear against finding waiver.” 1d. Although Plaintiffs have platoons
of attorneys available to conduct such work, Defendant has a small number of attorneys defending
four interrelated cases simultaneous while carrying out the other duties of the Office of the
Secretary of State. Under these circumstances, Defendant’s delay was not unreasonable.

Accordingly, under the case law of this Court, waiver has not occurred.

I1l.  Waiver by Plaintiffs

Plaintiffs did not expressly attack the sufficiency of Defendant Kobach’s Privilege Log.
See Dkt. 234. Plaintiffs have thus waived this and any other argument they did not raise in either
the Plaintiffs’ Motion to Compel Production of Documents (Dkt. 233) or Plaintiffs’ Memorandum
in Support of Their Motion to Compel Production of Documents (Dkt. 234). Sprint Commc'ns Co.
L.P. v. Comcast Cable Commc'ns LLC, No. 11-2684-JWL, 2014 WL 3611665, at *2 (D. Kan. July

22, 2014) (“The Court will not consider an argument raised for the first time in a reply brief.”).

IV. Items Identified in the Privilege Log are Protected by the Work Product Doctrine
Federal Rule of Civil Procedure 26 provides that, “[o]rdinarily, a party may not discover

documents and tangible things that are prepared in anticipation of litigation or for trial by or for

11
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another party or its representative.” Id. at (b)(3)(A). The Tenth Circuit Court of Appeals recently
stated the following about the work product doctrine:

At its core, the work-product doctrine serves to protect society's interest in “the

adversary system by shielding litigants' work-product from their opponents, and

thus freeing lawyers to create such materials without fear of discovery and

exploitation.” Id. (citing Hickman, 329 U.S. at 510-11, 67 S. Ct. 385). The doctrine

achieves this purpose by “shelter[ing] the mental processes of the attorney,
providing a privileged area within which he can analyze and prepare his client's

case.” Nobles, 422 U.S. at 238, 95 S. Ct. 2160. As such, the work-product doctrine

only prevents disclosure of information that was prepared by the attorney in

anticipation of litigation or for trial. In re Grand Jury Proceedings, 156 F.3d at

1042. Similar to the attorney-client privilege, “[t]he party asserting work product

privilege has the burden of showing the applicability of the doctrine.” Id.

In re Grand Jury Proceedings, 616 F.3d 1172, 1184-85 (10th Cir. 2010) (emphasis added).

In the instant case, the relevant documents identified in the Privilege Log are almost
entirely documents used in preparation for this case and the Fish case. Defendant’s counsel
explained during the meet and confer that many of the documents were drafts of affidavits and
indeed one of the documents contained a draft of an actual brief in the Keener case. See Entry No.
14. As Defendant’s counsel informed Plaintiffs’ during the meet and confer, entries 2, 4, 11, 13,
15, and 24 all included various preliminary drafts of an affidavit counsel was working on with Ms.
Lehman. Defendant’s counsel has no idea why, based on the discussions during the meet and
confer, that Plaintiffs’ counsel would now refer to those withheld documents as “notes or other
communications” not “prepared for anticipation of litigation or trial.” The dates listed in privilege
log alone demonstrates these communications occurred within days of court filings in this case
and in the Keener case. See Keener, Dkt. 20 Resp. to Prelim. Inj. (filed Nov. 10, 2015), Dkt 58,
Motion to File Resp. to Prelim. Inj. Under Seal (filed Mar. 29, 2016). Thus, the specific documents

that Plaintiffs are seeking (and they know they are seeking) are clearly illustrate “the mental

12
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processes of the attorney,” id., and are the direct product of work conducted because of this

litigation and other litigation.

CONCLUSION

For the above reasons, Plaintiffs” Motion to Compel Production of Documents should be

denied.

Respectfully submitted this 14th day of
October, 2016.

s/ Garrett R. Roe

Garrett R. Roe, #26867

Kris W. Kobach, #17280
OFFICE OF THE SECRETARY OF STATE
120 SW 10th Ave,

Topeka, KS 66612

Tel. (785) 296-4575

Fax. (785) 368-8032

Email: garrett.roe@sos.ks.gov
Email: kris.kobach@so0s.ks.gov
Attorneys for Defendant Kobach

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on the 14th day of October, 2016, I electronically
filed the above and foregoing document using the CM/ECF system, which automatically sends

notice and a copy of the filing to all counsel of record.

s/ GARRETT ROE
Garrett Roe, Bar No. 26867
Attorney for Defendant Kobach
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