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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,
Case No. 16-2105-JAR-JPO

V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas,

Defendant.

N N N N N N N N N N N

DEFENDANT’S MEMORANDUM IN SUPPORT OF ITS MOTION TO ENFORCE
PROTECTIVE ORDER AND ENJOIN PLAINTIFFS” COUNSEL FROM
DISSEMINATING CONFIDENTIAL VIDEOTAPE TO THE MASS MEDIA

On Monday September 10, 2018, ACLU and Dechert counsel announced to defense trial
counsel their intention to publicly disseminate to the national media the sealed, confidential
videotape of the discovery deposition of Secretary of State Kobach. Unfortunately, ACLU counsel
has ignored our request to abide by the Protective Order entered in this case on March 29, 2016
and has shown blatant disregard for this Court’s rulings at trial on March 9, 2018. For reasons
explained below, Defendant seeks enforcement of the Protective Order and of this Court’s oral
orders at trial on March 9, 2018 and requests a court order enjoining plaintiffs’ counsel from

publicly disseminating the videotape to the media and public.

l. The Court Clearly Ruled Against Public Dissemination of the Videotape ltself

This very scenario was anticipated and discussed at the trial of this matter on March 9,
2018 when defense counsel stated “we request that the video itself not be made publicly available”

after which followed argument from both sides. Exhibit 1, Afternoon Trial Transcript, 3/09/18 pp.
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1193-1197. The Court ruled that the videotape would not be part of the judicial record and
therefore not publicly available:

The Court: Itend to agree because—I tend to agree because, as you know, there’s

a rule against broadcasting and outside of the courthouse testimony. So | agree that

the particular testimony that’s being presented by video is — while it should be
marked as an exhibit, it’s not actually made a part of the record.

*kk

Ms. Becker: All right. Well, so to clarify, Your Honor, so the videotape itself is

not available to be publicly disseminated, whereas the trial transcript that may

contain the testimony is the judicial record. Is that my [sic] understanding as well?

The Court: That’s correct.

Exhibit 1, p. 1194.

Despite this, during a meet and confer conference today, Plaintiffs’ counsel took the
position that, although the Court ruled that the videotape would not be publicly available, the Court
essentially violated its own order by allowing the videotape to be played at trial which then
“unsealed” it. Indeed, their letter states that “[b]ecause the Tape was unsealed by the Court,
Plaintiffs have a constitutionally protected right to disseminate it.” Exhibit 2, ACLU letter to
defense counsel. That, of course, is nonsense because the videotape itself was not unsealed by the
Court; rather, it was the transcript of the testimony played at trial was unsealed by the Court.

Put another way, the Court would have no reason to rule in accordance with the Eighth
Circuit’s holding in U.S. v. McDougal, 103 F.3d 651 (8" Cir. 1996) and rule that the videotape

would not be publicly available, then gut her own ruling by allowing it to be played and thus

publicly available as an unsealed public record. Reading the transcript confirms that arguments

before the Court referenced the fact that certain transcript pages had been sealed by the Court on
October 26, 2017 after plaintiffs’ counsel filed the entire deposition transcript with the court clerk.
Exhibit 3, Minute Orders Doc. 416 and 419. While the Court unsealed those pages, over objection,

the Court was clear that it was not unsealing the actual videotape itself. Exhibit 1, p. 1194.
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In sum, the Court held that the videotape itself was not to be part of the judicial record and
that it was unsealing portions of the deposition transcript in order for the videotape to be played.
Exhibit 1, pp. 1193-1197. The mere playing of the videotape did not eradicate the Court’s ruling
and “unseal” the videotape. Assertions that the Court “unsealed” the video itself by allowing it to
be played minutes after her ruling are without merit.

1. Plaintiffs’ Counsel Entered Into a Protective Order that Governs the Tape

This Court held that the videotape was not a judicial record and could not be publicly
disseminated. Exhibit 1, pp. 1194. Months later, plaintiffs now suggest in their letter (Exhibit 2)
that “whether the [videotape] is a judicial record has no bearing” on their “right to disseminate
unsealed discovery materials in their own [sic] possession. . . . The [videotape]’s status as a
‘judicial record’” would only be relevant if a third party asked the Court rather than a party to
produce the tape.” They further claim that nothing “prohibits disclosure of non-confidential or
unsealed discovery materials by a party.”

This is a distinction without a difference. While it is generally well-established that
discovery materials that are deemed non-confidential or that are later unsealed can be disclosed by
a party or obtained from a court file, here the videotape at issue is discovery material that was and

remains both sealed and confidential under the March 29, 2016 protective order entered in this

case by Magistrate O’Hara and signed by the parties. Exhibit 4, Doc. 55; see also Gillard v.
Boulder Valley School Dist., 196 F.R.D. 382, 385 (D. Colo. 2000) (a party is not prohibited from
voluntarily disclosing any information received during discovery unless the party has agreed
otherwise or unless the court, upon a showing of good cause, enters a protective order). Just
because it’s the ACLU attorneys that have the videotape, and not the Court, does not mean that

the videotape’s protected status changes. All counsel of record was and remains bound by the
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order which holds that the “provisions of this Order will remain in effect and continue to be binding

after conclusion of the litigation.” Exhibit 4, Doc. 55, p. 8. Here, the litigation is not even

concluded as it is on appeal by the Kansas Attorney General’s Office. Moreover, Magistrate
O’Hara expressly confirmed the understanding of the parties, as well as his ruling: “As agreed to
by plaintiffs, all testimony at the deposition will be subject to the confidentiality provisions of the
protective order (i.e., the deposition will not be open to the public.)” Exhibit 5, Doc. 355, pp. 23-
24.

1. First Amendment Right to Freedom of Speech is Not Violated by Protective Order

To the extent plaintiffs’ counsel believes they are victims of a restraint on their freedom of
expression, which they also raised today, this argument carries no weight since they voluntarily
signed a protective order that expressly prohibits what they are threatening to do. There is no
surprise here because this is exactly what protective orders do—Ilimit a party’s ability to broadcast
confidential information to the public, otherwise they would serve no purpose.

A recent opinion from the District of Colorado addressed this very scenario where a
protective order was being attacked as a violation of a party’s right to distribute confidential case
materials. The court rejected that argument, relying on Supreme Court precedent:

The United States Supreme Court has held that “[a] litigant has no First

Amendment right of access to information made available only for purposes of

trying his suit.” Seattle Times Co. v. Rhinehart, 467 U.S. 20, 32 (1984). A court in

this District has previously observed that a party has no right to make unrestricted

disclosure of information obtained through discovery. See Gillard, 196 F.R.D. at

387. And this court has previous held that a party’s desire to unilaterally share

discovery documents with third parties is insufficient, without more, to defeat an

otherwise appropriate protective order. Blatchley v. Cunningham, No. 15-CV-

00460-WYD-NYW, 2015 WL 9434459, at *3 (D. Colo. Dec. 24, 2015).

Miller v. Inst. for Def. Analyses, No. 17-CV-02411-NYW, 2018 WL 3216547, at *3 (D. Colo.
July 2, 2018).
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In addition, it is well-established that it is the Court’s duty to “be vigilant to ensure that its
processes are not used improperly for purposes unrelated to their role.” Drake v. Benedek
Broadcasting Corp., 2000 WL156825 (D. Kan. Feb. 9, 2000). In Drake, the plaintiffs argued that
because the defendant was a public figure, “the court should not formulate any special orders to
hide [defendant’s] deposition from public view.” Id. at *2. However, the court determined that
plaintiffs intended to release the videotaped deposition for commercial or personal financial gain,
and such a release would be an improper use of the deposition. Id. Instead, the court “fashion[ed]
safeguards to ensure that the videotape will be used solely for the purposes of the lawsuit”
including prohibiting the tape from being copied and disseminated to the public. Id. Kansas
District Judge Waxse relied, in part, on a case from the District of New York in which the court
refused to release a videotaped deposition for media broadcast, when he held that “[a]s recognized
in Paisley Park Enterprises, supra, the Rule's provision for videotaped depositions was not
intended to further a party's commercial goals or private pursuits or ‘to be a vehicle for generating
content for broadcast and other media.”” Drake, 2000 WL156825 at *2 (D. Kan. Feb. 9, 2000).

The Paisley Park court had considered whether a popular rock star’s videotaped deposition
could be disseminated and held that it could not:

To begin with, it is readily apparent that the defendants intend to use any

videotape for purposes entirely unrelated to the litigation as well as for the lawsuit

itself. Rule 30(b)(2) was amended to permit videotaped depositions as a matter of

routine in recognition of the fact that videotapes are a means of presenting

deposition testimony to juries that is superior to readings from cold, printed

records. It was not intended to be a vehicle for generating content for broadcast
and other media.

Paisley Park Enterprises, Inc. v. Uptown Prods., 54 F. Supp. 2d 347, 349 (S.D.N.Y. 1999)
(emphasis added).
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Elsewhere within the Tenth Circuit, the Colorado District Court issued an even harsher
ruling in a case that, as here, involves a pending case. In American Family Mutual Insurance v.
Minor, the court ruled that a videotaped deposition could not be disseminated, stating as follows:

In this case, Defendant and Defendant's counsel will not be permitted to use these
videotaped depositions any further to promote their own personal commercial
gain and to attempt to obtain an advantage in this case through the mass media.
Lawsuits are to be tried in the courts based upon competent admissible evidence
and not in the media.

Am. Family Mut. Ins. Co. v. Minor, No. CIVA06CV02288LTBMJW, 2007 WL 4365694, at *1
(D. Colo. Dec. 10, 2007).

That same court later specified in Howards v. Reichle that because written transcripts of a
videotaped deposition were available, it would not allow a public dissemination of the videotape:

This case certainly has a public component and perhaps, by prohibiting disclosure
of the videos, the Court is depriving YouTube and the public of the next big
internet video craze, but because written transcripts of the depositions are
available, the Court is satisfied that the public is not being deprived of the core
nuggets of information provided by the deponents. As such, the public interest in
disclosure of the videos bears less weight in the balancing test against the
deponents' interest in non-disclosure.

Howards v. Reichle, No. 06-CV-01964-CMA-CBS, 2008 WL 11363652, at *3 (D. Colo. Nov.
25, 2008).

It is clear that Plaintiffs’ counsel will be in direct violation of the protective order if they
choose to release the videotape to the media and to the public.

V. First Amendment Right of Access to Public Information is Not Violated

In the event plaintiffs’ counsel asserts that their constitutional right of access or the right
of the media who are asking them for copies of the videotape, will be violated by enforcing the
Court’s orders, there is no legal authority that abrogates the controlling precedent from the United
States Supreme Court on this issue found in Nixon v. Warner Communications, Inc.. 435 U.S. 589

(1978). In Nixon, as in the instant case, the press had been allowed to listen to all of the tapes and
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had access to written transcripts of the tapes, yet argued that they should be given copies of the
audiotapes themselves. The Supreme Court held otherwise, reasoning as follows:

There simply were no restrictions upon press access to, or publication of any
information in the public domain. Indeed, the press—including reporters of the
electronic media—was permitted to listen to the tapes and report on what was
heard. Reporters were also given transcripts of the tapes, which they were free to
comment upon and publish. The contents of the tapes were given wide publicity
by all elements of the media. There is no question of a truncated flow of
information to the public. Thus, the issue presented in this case is not whether the
press must be permitted access to public information to which the public generally
IS guaranteed access, but whether these copies of the White House tapes—to
which the public has never had physical access—must be made available for

copying....

The First Amendment generally grants the press no right to information superior
to that of the general public. “Once beyond the confines of the courthouse, a
news-gathering agency may publicize, within wide limits, what its representatives
have heard and seen in the courtroom. But the line is drawn at the courthouse
door; and within, a reporter's constitutional rights are no greater than those of any
other member of the public.”

435 U.S. at 609.
The Supreme Court’s reasoning in Nixon was later relied on by the Eighth Circuit in
McDougal when it held that videotapes were likewise not to be publicly disseminated:
The Supreme Court held that, where access to audiotapes was sought by the press
on grounds that they were public information, the press's First Amendment right
was adequately protected because members of the public, including the press,
were (1) permitted to listen to the audiotapes as they were played to the jury in the
courtroom and (2) furnished with copies of the written transcript. Under these
circumstances, the First Amendment right of public access did not extend to the
audiotapes themselves. Similarly, in the present case, the First Amendment right
does not extend to the videotape in dispute.
McDougal, 103 F.3d 651, 659 (8th Cir. 1996) (citing Nixon, 435 U.S. at 609).
Here, the Court took careful steps to ensure that the press had access to the trial, including
the contents of the videotaped deposition, by anticipating interest and arranging for a designated

press room at the courthouse from which the press and public could watch the trial.
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CONCLUSION

It is abundantly clear that the videotape is not a judicial record and that the videotape itself
is still under the Court’s protective order. It is also apparent that the existence of a protective order
does not constitute a restraint on plaintiffs’ counsel’s free speech. Miller v. Inst. for Def. Analyses,
2018 WL 3216547, at *3 (D. Colo. July 2, 2018). Further, a denial of access does not violate the
First Amendment where public and press were given ample access to information contained in the
videotape. Nixon v. Warner Communications, Inc.. 435 U.S. 589 (1978); McDougal, 103 F.3d at
6590.

For all of the above reasons, Defendant requests the Court issue an order to enforce its
order and prohibit plaintiffs” counsel from publicly disseminating the video to the national media.

Plaintiffs’ counsel has indicated that they intend to release the videotape to the media at any time.

Date: September 14, 2018 Respectfully submitted,

/sl Sue Becker

Sue Becker, Kansas Bar No. 27806

Garrett Roe, Kansas Bar No. 26867

KANSAS SECRETARY OF STATE’S OFFICE

120 S.W. 10" Ave.

Topeka, KS 66612

Telephone: (785) 296-4575

Facsimile: (785) 368-8033

Email: sue.becker@ks.gov
garrett.roe@ks.gov

Trial Attorneys for Defendant Kobach

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on the 14" day of September, 2018, |
electronically filed the above and foregoing document using the CM/ECF system, which

automatically sends notice and a copy of the filing to all counsel of record.


mailto:sue.becker@ks.gov
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/sl Sue Becker

Sue Becker
Attorney for Defendant Kobach
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