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NATURE OF THE MATTER BEFORE THE COURT

Plaintiffs bring a partial motion for summary judgment claiming that their right to travel
has been infringed upon by (1) Defendant’s verification procedures, and (3) the grandfather
clause. Plaintiffs are incorrect. Defendant verifies the status of all individuals, regardless of
their length of residence in Kansas or their state of birth and therefore Plaintiffs first claim fails.
The second claim asserted was never pled and should be dismissed. However, if it were not
dismissed, it fails because the grandfather clause does not treat individuals differently based on

their date of residence, a showing that is required to succeed under that theory.



Case 2:16-cv-02105-JAR-JPO Document 280 Filed 01/27/17 Page 4 of 61

Defendant’s Response to Plaintiffs’ Statement of Uncontroverted Facts:

1. Controverted. Plaintiff mischaracterizes the statute regarding the Federal Services
Post Card Application under K.S.A. § 25-1215, and is incorrect that under the Federal Services
Post Card Application, individuals are registered to vote. Rather, every person in federal services
who is eligible to register and is qualified to vote at any general election may request an absentee
ballot. This allows the individual to receive a ballot without being registered to vote in the State
of Kansas. The rest of the paragraph cited is a legal statement, not a fact.

2. Controverted. The asserted paragraph is a legal statement, not a fact. Moreover,
the Kansas Constitution states that an individual that is at least 18 years of age, a Kansas resident
and a U.S. citizen “shall be deemed a qualified elector” rather than “in order to vote in federal and
state elections.” Kan. Const. Art. V, 8§ 1.

3. Controverted. K.S.A. § 25-2309(b) requires “an attestation that the applicant meets
each eligibility requirement,” not just those mentioned by Plaintiff. This includes having one’s
civil rights restored if previously convicted of a felony, and abandoning one’s former residence
and/or other name, and telling the truth on the application. See Dkt 269-1, Ex. A. Moreover, the
asserted paragraph is a legal statement, not a fact.

4. Uncontroverted, with the caveat that Plaintiff is still referring to the process of

registering to vote in the state of Kansas.

5. Uncontroverted.

6. Uncontroverted.

7. Uncontroverted. However, Plaintiff fails to correctly cite to this action by the
Senate Ethics and Elections Committee at:

http://www.kslegislature.org/li_2012/b2011_12/measures/

documents/cr_2011_hb2067_s_2157.pdf
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8. Uncontroverted.

9. Controverted. The asserted paragraph is a legal statement, not a fact.

10.  Controverted. The asserted paragraph is a legal statement, not a fact. K.S.A. § 25-
2309(n) speaks for itself.

11.  Controverted. The asserted paragraph is a legal statement, not a fact. K.S.A. § 25-
2309(1) speaks for itself.

12.  Controverted. The asserted paragraph is a legal statement, not a fact. K.S.A. § 25-
2309(1) speaks for itself.

13.  Controverted. The asserted paragraph is a legal statement, not a fact. K.S.A. § 25-
2309(1) speaks for itself. Moreover, the Exhibits cited by Plaintiff do not mention that these
individuals are first time license applicants.

14.  Controverted. First, the asserted paragraph is a legal statement, not a fact. K.A.R.
7-23-14 speaks for itself. Second, the term “electronically” includes facsimile, electronic mail, and
any other electronic means approved by the secretary of state. See K.A.R. 7-23-14(b). This can
include text messages in some counties as well. Exhibit C, 30(b)(6) Deposition of Bryan Caskey
on April 6, 2016 [hereinafter “Ex. C”], at 54:02-19. Additionally, Plaintiffs are mischaracterizing
the regulation. K.A.R. 7-23-14(Db) states:

(b) If an applicant for voter registration fails to submit evidence of United States
citizenship before the deadline to register to vote before an election, the applicant may submit a
valid citizenship document by mail or personal delivery to the county election office by the close
of business on the day before the election or a valid citizenship document by electronic means
before midnight on the day before the election. “Electronic means” shall include facsimile,

electronic mail, and any other electronic means approved by the secretary of state. For each
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document received in accordance with this subsection, the county election officer shall perform
the following:

(1) Accept and assess the citizenship document;

(2) add the applicant's name to the voter registration list as a registered voter; and

(3) if practicable, include the registrant's name in the poll book for the upcoming election.
If poll books have already been printed, the county election officer shall, if practicable,
communicate the registrant's name to the appropriate polling place with instructions to allow the
registrant to vote a regular ballot. If the registrant's name is not communicated to the election
board at the appropriate polling place by the county election officer before the opening of the
polls on Election Day, the registrant shall be allowed to cast a provisional ballot. If any applicant
to whom this subsection applies fails to submit satisfactory evidence of United States citizenship
in accordance with this subsection and the applicant casts a provisional ballot, the ballot shall not
be counted.

K.A.R. 7-23-14(b). In other words, the regulation simply restates the normal voting
procedure. If time permits an individual’s name to be added to the registration book or his name
communicated to the polling location, he will cast a ballot at the proper polling place utilizing
that location’s balloting procedure. If the individual’s name does not appear on the poll book or
the person’s name is not communicated because it was not “practicable,” the individual will cast
a provisional ballot to be counted as part of the normal procedure. Indeed, federal law requires
this.

The conditional “if” used in Plaintiff’s statement makes their reading of the regulation
untenable. The regulation says that a county election officer shall accept and assess the citizenship

document. K.A.R. 7-23-14(b). The county election officer shall add the applicant’s name to the
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registration list. Id. And, the election officer shall either include the name in the poll book or
communicate it to the polling place, if practicable. Id. Only if that communication is not
practicable would an individual cast a provisional ballot. 1t would counted like any other registered
voter who, for one reason or another, was not able to cast a regular ballot on Election Day. Id.
Only those individuals who have not completed the registration process by timely submitting their
proof of citizenship will not have their ballot counted. 1d.

15.  Controverted. First, the asserted paragraph is a legal statement, not a fact and the
cited statutes speak for themselves. Second, K.S.A. § 25-2309(m) does not make convening the
State Election Board permissive as Plaintiffs imply with the use of the term “may request.” 25-
2309(m) requires the Secretary of State to notify the State Election Board, and it requires the State
Election Board to give the applicant an opportunity for a hearing and to present any additional
evidence. 1d. (1)-(2). The statute also requires the state election board to render a decision. Id. at
(3).

16. Controverted. Plaintiff mischaracterizes Mr. Caskey’s entire deposition testimony.
Mr. Caskey stated that there were several website that had information about the hearing in front
of the State Election Board for a person who lacks one of the 13 proof of citizenship documents.
Mr. Caskey went on to explain that on the last line of the KSOS photo ID website, it describes the
process to appeal to the State election board in consideration of the application. Mr. Caskey further
stated that county’s also have similar information on their election web pages — including Johnson
County, regarding the process of a hearing in front of the State election board. Ex. C at 200:2-25.
These websites serve as a way to “inform” individuals who fail to provide DPOC of their right to
schedule a hearing to prove their citizenship. Moreover, the actual form that is referenced at the

KSOS photo ID website includes a second page that describes, in detail, the procedure for review
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of Applicant’s U.S. citizenship  status. See  http://www.gotvoterid.com/proof-of-
citizenship.html#nodocs; see also http://www.sos.ks.gov/forms/elections/RCD.pdf. This form
was last revised in 2011. For those who apply to register to vote at the Division of Vehicles, they
are given a voter registration receipt which identifies the website. Exhibit B-1, Kansas DV Voter
Registration Application Report [hereinafter “Ex. B-17]. Finally, the county election officers
provide notices regarding proof of citizenship to those individuals who have not yet provided proof
of citizenship which include information. Each notice also contains the phone number to the
relevant county election office who can notify the individuals of this procedure.

17. Uncontroverted for purposes of this motion. However, controverted to the extent
Plaintiffs claim that the Secretary of State does not answer questions when individuals call to
inquire about the process.

18. Uncontroverted for purposes of this motion that as of the date of June 15, 2016 only
three hearings took place. Controverted that additional hearings have not taken place since that
time.

19.  Controverted. Plaintiffs are misstating the procedure. The ELVIS system contains
“reason codes.” There is a “reason code” of suspense which applies to individuals who have not
yet completed their voter registration application. There are numerous reasons one might have a
“suspense” designation besides proof of citizenship in the ELVIS system.

20. Controverted. Plaintiff mischaracterizes Mr. Caskey’s deposition testimony.
Applications that are deemed “incomplete” remain in “suspense” for 90 days, and at the conclusion
of the 90 days, the application is cancelled. The phrase “up to 90 days” is misleading as the

incomplete applications cannot be cancelled sooner than 90 days. See K.A.R. 7-23-15.
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21. Uncontroverted that once an individual’s application is canceled, the regulation
requires individuals to provide a new voter registration application.

22. Controverted. Plaintiff mischaracterizes Mr. Caskey’s deposition testimony. Mr.
Caskey states in his deposition that someone whose application has been incomplete receives
“multiple notices that their application is incomplete and they have 90 days to complete it. They
receive multiple communication and notices. After the 90 days, there is not an additional notice
after the completion of the 90 days saying your application is now canceled.” Dkt. 269-10, 46:23-
47:12.

23.  Controverted. The asserted paragraph is a legal statement, not a fact.

24, Controverted. Plaintiff mischaracterizes Secretary Kobach’s testimony. Secretary
Kobach stated that the project was between the KSSOS and KDHE, which would “provide
additional assistance to help people complete their registrations.” This is not an independent
undertaking, but rather an agreement between two agencies. Also, Defendant assumes Plaintiff
meant to cite Ex. K-1, rather than Ex. __ as stated. See Dkt. 269-3, Ex. C-1, p. 3.

25. Uncontroverted except as to the term “suspense list.” Defendant presumes Plaintiff
is referring to individuals which ELVIS reflects that a registration application has been submitted
but also reflects that citizenship has not yet been confirmed as required by K.S.A. 25-2309(1). If
this is Plaintiff’s understanding of the term, then it is uncontroverted for purposes of this motion.
Moreover, Defendant assumes Plaintiff meant to cite Ex. F-2, rather than Ex. F-1 when referring
to the April 6, 2016 Deposition of Bryan Caskey excerpts.

26.  Controverted. The facts cited by Plaintiff do not support the assertions made.
However, it is uncontroverted that to the best of Mr. Caskey’s knowledge this statement is true.

Defendant lacks specific knowledge to admit or deny this assertion.



Case 2:16-cv-02105-JAR-JPO Document 280 Filed 01/27/17 Page 10 of 61

27. Uncontroverted for purposes of this motion.

28. Uncontroverted for purposes of this motion, with the caveat that Plaintiff fails to
cite the entire “Purpose” section of the Birth Link MOU. See Ex. B, Birth Link MOU at Article 1.

29. Uncontroverted for purposes of this motion, with the caveat that Plaintiff fails to
cite the entire portion of that paragraph. It goes on to state that “[t]he voter registration form does
not collect State of birth for the voter.” See Ex. B, Birth Link MOU at Article V.

30. Uncontroverted for purposes of this motion.

31. Controverted. Plaintiff mischaracterizes Secretary Kobach’s testimony. Secretary
Kobach did not say that the 7,716 birth certificates found were located during the first two weeks
of implementation. Other than that, this statement is uncontroverted for purposes of this motion.
See Exhibit C-1, Elections Comm. Testimony, p. 2.

32. Uncontroverted for purposes of this motion.

33.  Secretary Kobach will in good faith construe this paragraph the following way: (1)
"its suspense list" is interpreted as meaning the list of individuals who have not yet completed their
voter registration applications for any reason; (2) “SOS does not have a procedure for checking
new additions ...with out-0Of-state agencies,” is interpreted as meaning that the Secretary of State's
Office does not send a list of individuals, which includes certain criteria identified in the MOU the
Secretary of State's Office has entered into with the Kansas Department of Health and Environment
("KDHE") previously provided in discovery, who have not yet completed their voter registration
application for any reason to agencies outside of Kansas. Additionally, Defendant must qualify
this answer with the caveat that the facts already provided in this case demonstrate that Defendant

Kobach has attempted to enter into such agreements, but other States have precluded such

10
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agreements from being entered into. See Ex. C at 64:20-68:18. With those caveats, it is
uncontroverted for purposes of this motion.

34.  Controverted. Plaintiff mischaracterizes Mr. Caskey’s by using the term “may.”
Rather, Mr. Caskey’s affidavit states that “the DMV now accepts and scans DPOC provided by
any Kansas driver’s license holder or applicant, at any time. This allows the person providing
DPOC for the purpose of voting to do so when the person obtains a new driver’s license, when the
person renews a driver’s license, or when there is no driver’s license transaction at all. KSOS
learned that this policy change was in place on May 10, 2016. See Dkt. 269-8, p. 3 of 4.

35.  Uncontroverted for purposes of this motion.

36.  Defendant assumes Plaintiff’s meant to cite Exhibit M, rather than Exhibit K.
With that caveat, this statement is uncontroverted for purposes of this motion.

37.  Controverted. Exhibit K-1 does not reference a significant increase, only that a
significant number of records have been added to Suspense files within ELVIS. Additionally,
Defendant is not aware of a suspense list at “both the state and county levels.” However, it is
uncontroverted that the county election officers and county clerks maintain the ELVIS database,
including the updating of the ELVIS files for their respective counties. The quotation in Exhibit
K-1 is undisputed as of January 23, 2014.

38.  Uncontroverted for purposes of this motion.

39.  Uncontroverted for purposes of this motion.

40.  Uncontroverted for purposes of this motion.

41.  Controverted. Plaintiff’s use of the term “at least” mischaracterizes Mr. Caskey’s
statement. 14,770 was the total number of individuals whose records were currently

“incomplete” as of March 28, 2016, for reason of not yet providing proof of citizenship.

11
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Additionally, Defendant assumes that when Plaintiff uses the term “suspense list,” Plaintiffs are
referring to individuals who have not yet provided satisfactory proof of citizenship.

42.  Uncontroverted for purposes of this motion.

43. Uncontroverted for purposes of this motion.

44, Uncontroverted for purposes of this motion.

45, Uncontroverted for purposes of this motion.

46. Uncontroverted for purposes of this motion.

47. Uncontroverted for purposes of this motion.

48. Uncontroverted for purposes of this motion.

49, Uncontroverted for purposes of this motion.

50.  Controverted. Plaintiff mischaracterizes Plaintiff Fish’s own testimony as to the
phrase “could not determine how to obtain a replacement birth certificate.” Plaintiff Fish stated in
his deposition that when the Douglas County Election Office called him regarding his documentary
proof of citizenship, they game him names of agencies that would help locate the birth certificate.
Plaintiff failed to utilize those agencies. Deposition of Fish, “hereinafter Ex. A,” 43:7-25.
Furthermore, Plaintiff admitted that he did not contact the state of Illinois or the Department of
Defense office to see if they could get him a replacement birth certificate because he “knew the
document was in Tonganoxie somewhere.” EX. A, 56:4-21.

51. Uncontroverted for purposes of this motion. However, Plaintiff Fish’s deposition
testimony indicates he moved on April 15, 2016. Ex. A, 71:12-21.

52. Uncontroverted that Plaintiff Fish has a copy of his birth certificate. Controverted
as to Plaintiffs’ description. The disposition testimony cited by Plaintiff does not state that

Plaintiff Fish’s birth certificate was located during the move. Ex. A, 31-24-32:4; 32:19-24.

12
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53. Controverted as to Plaintiffs’ statement. The facts cited by Plaintiff do not support
the assertions made. Page 33 of Plaintiff’s Exhibit I-1 was not included. Uncontroverted that
Plaintiff found the birth certificate in a safe.

54, Uncontroverted for purposes of this motion.

55. Uncontroverted for purposes of this motion.

56. Uncontroverted for purposes of this motion.

57. Uncontroverted for purposes of this motion.

58.  Uncontroverted only to the extent that “[t]he ELVIS system reflects that Plaintiff
Bucci’s voter registration application was canceled[.]” Dkt. 268 at q 58; see Ex. D-2, Bucci ELVIS
record. Controverted “that Plaintiff Bucci’s voter registration application was canceled for failure
to provide DPOC.” Dkt. 268 at 9 58. Plaintiff Bucci’s voter registration application was canceled
because she failed to complete her voter registration application within 90 days after applying to
register to vote. See Ex. D-2, Bucci ELVIS record, K.S.A. 8 25-2309(s), and K.A.R. 7-23-15(b)
and (c).

59.  Uncontroverted that Plaintiff testified that she does not possess a copy of her birth
certificate. See Plaintiffs’ Ex. I-2, Bucci Dep. Tr. at 42:13-23. Controverted that it is not available.
Plaintiff Bucci could request a copy from Maryland, although she indicates that the $27.00 (the
price she “think[s]” Maryland charges for a replacement birth certificate) would be too much of a
burden. Id. at 42:24-25, 43:01-25, and 47:17-21. Further controverted as she admits in her
deposition that she could comply with the K.S.A. § 25-2309(m) procedure which would constitute
satisfactory evidence of citizenship. Exhibit K, Deposition of Donna Bucci on May 4, 2016

[hereinafter Ex. K], at 65:01-25, 66:01-18, 118:04-25, and 119:01-02.

13
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60. Uncontroverted that Plaintiff Bucci testified during her deposition that she cannot
afford $27.00 (the price she “think[s]” Maryland charges for a replacement birth certificate) to
replace her birth certificate. See Plaintiffs’ Ex. I-2, Bucci Dep. Tr. at 42:24-25, 43:01-25, and
47:08-21.

61. Uncontroverted for purposes of this motion.

62. Uncontroverted for purposes of this motion.

63. Uncontroverted for purposes of this motion.

64. Uncontroverted for purposes of this motion.

65. Uncontroverted only to the extent that “[t]he ELVIS system reflects that Plaintiff
Stricker’s voter registration application was canceled[.]” Dkt. 268 at § 65; see Plaintiffs’ Ex. H-3,
Stricker ELVIS record. Controverted “that Plaintiff Stricker’s voter registration application was
canceled for failure to provide DPOC.” Dkt. 268 at q 65. Plaintiff Stricker’s voter registration
application was canceled because he failed to complete his voter registration application within 90
days after applying to register to vote. See Ex. N, Stricker ELVIS record, K.S.A. 8 25-2309(s),
and K.A.R. 7-23-15(b) and (c).

66. Uncontroverted for purposes of this motion.

67. Uncontroverted for purposes of this motion.

68. Uncontroverted for purposes of this motion.

69.  Controverted only to the extent Plaintiffs claim the system currently reflects that
Mr. Boynton did not provide satisfactory evidence of citizenship. Exhibit D-5, Thomas Boynton
ELVIS Records [hereinafter “Ex. D-5"].

70.  Controverted. Id.

71. Uncontroverted for purposes of this motion.

14
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72. Uncontroverted for purposes of this motion.

73. Uncontroverted for purposes of this motion.

74. Uncontroverted for purposes of this motion.

75.  Controverted to the extent Plaintiffs assert Mr. Hutchinson has not provided
satisfactory proof of citizenship. Exhibit D-3, Douglas Hutchinson ELVIS Records [hereinafter
“Ex. D-3”]. The ELVIS system shows that Mr. Hutchinson provided a copy of his passport to the
Johnson County election office and is registered to vote. Id.

76.  Controverted to the extent Plaintiffs are asserting the ELVIS file currently reflects
that fact. 1d.

77.  The first sentence is uncontroverted for purposes of this motion. The second
sentence is controverted as Marge Ahrens did not clearly state that it is the League’s primary
mission to encourage the completion of the voter registration process. See Plaintiffs’ Ex. J (Dkt.
269-28) at 205:20-206:01.

78. Uncontroverted for purposes of this motion.

79.  Controverted. First, the e-mail, dated after Plaintiffs provided their NVRA notice
letter and just prior to filing the instant lawsuit, is referring only to the Wichita league. PIs. Ex.
N-10. Second, the statement Plaintiffs ascribe to the evidence do not support the claim. The e-
mails only indicate that the League itself has allegedly not sent in as many registration applications.
The cited statements provide no support for the statement that the numbers have actually declined.
For example, one could comply with the registration law at a later date. See K.S.A. § 25-2309(1)
(must accept but shall not register until obtaining satisfactory evidence). Finally, controverted to

the extent Plaintiffs imply any drop is related to the statute as opposed to other reasons. The cited

15
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e-mails simply does not provide support for the fact that the proof of citizenship law is the only
factor.

80. Defendant objects that Plaintiffs are offering a legal statement, not a fact. It is a
legal conclusion whether the law “directly” affects the League. Further the statement is
controverted because, although Ms. Ahrens claims that it “directly” affects these things, Ms.
Ahrens later admits that the League does not conduct voter registration drives. Exhibit R,
Deposition of Marge Ahrens on June 8, 2016 [hereinafter “Ex. R”], at 89:24-25 and 90:01-14.

81.  Controverted. Ms. Ahrens admits the League does not hold voter registration
drives. Id.

82.  Controverted that the cited deposition testimony indicates that K.S.A. 8 25-2309(1)
has made “the League’s work increasingly demanding[.]” Dkt. 268 at § 82. See Plaintiffs’ Ex. J
at 169:19-25, 170:01-11, 205:11-25, and 206:01. Also controverted because Ms. Ahrens statement
is speculative about how others may “arrive at voter registration drives[.]” Ms. Ahrens admitted
the League does not conduct voter registration drives. EX. R at 89:24-25 and 90:01-14.

83. Uncontroverted only to the extent that (a) the cited deposition testimony contains
statements comparable to Plaintiffs’ Statement of Fact 9 83 and (b) Plaintiffs’ accurately quote or
portray Marge Ahrens’ deposition testimony.

84. Controverted. Ms. Ahrens “direct offense” comment is related not to the League’s
members, as Plaintiffs state, but to the League’s practices. Plaintiffs’ Ex. Jat 26:16-25 and 27:01-
17.

85. Controverted. Ms. Ahrens admitted that the law did not hinder the League’s
mission, but that the League’s so-called “responsibility” is a “self-induced responsibility” and is

“voluntary.” Plaintiffs’ Ex. J at 58:04-25 and 59:01-25.

16
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86. Controverted. Ms. Ahrens admitted that the League’s efforts are voluntary.
Plaintiffs’ Ex. J at 58:04-25 and 59:01-25 and Ex. R. at 92:08-25, 93:01-25, and 94:01-03. The
law itself does not require the League to spend anything.

87.  Controverted to the extent Plaintiffs are implying that the League did not undertake
this on a voluntary level. Plaintiffs” Ex. J at 58:04-25 and 59:01-25 and Ex. R. at 92:08-25, 93:01-
25, and 94:01-03. The law itself does not require the League to spend anything.

88.  Controverted. The cited evidence does not support the statement ascribed to it by
Plaintiffs. The cited testimony allegedly describes what the League voluntarily does. It does not
contain, nor could it contain, statements about what the League may or may not do in the future.

89. Controverted. The cited testimony states, “Our energies and our volunteer time,
thousands of hours have gone into election law and proof of citizenship and register — the issues
around voter registration in Kansas.” Plaintiffs’ Ex. J at 183:16-19. The record is not clear that
the alleged time spent involves “DPOC issues surrounding voter registration” as Plaintiff claim.
See Plaintiffs’ Exhibits N-3, N-10, N-11, N-12, and O. Additionally, Ms. Ahrens has not produced
any evidence beyond that statement.

90. Uncontroverted only to the extent that (a) the cited interrogatory response contained
in Plaintiffs’ Exhibit O contains statements comparable to Plaintiffs’ Statement of Fact § 90 and
(b) Plaintiffs’ accurately quote or portray the statement(s) in the cited exhibit. Controverted to the
extent that Plaintiffs assert or imply that registered Kansas voters are placed on the “suspense” list.
Registered Kansas voters are not placed on the suspense list. Only voter registration applicants
who have failed to provide satisfactory evidence of U.S. citizenship are placed on the “suspense”
list. Ex. D at § 4. Controverted that the hours spent by the League contacting voter registration

applicants listed on the “suspense” list are literally countless. Controverted to the extent that

17
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Plaintiffs’ allege, claim, imply, or otherwise maintain that the material(s) and statements contained
in Plaintiffs’ Exhibits N-2 and N-12 are comparable to or support Plaintiffs’ Statement of Fact §
90.

91. Controverted. Ms. Ahrens was a 30(b)(6) representative, and her testimony is
unclear about the amount or extent of resources, financial or otherwise, actually used by the League
of Women Voters of Kansas for the purposes which Plaintiffs here claim. See Ex. R at 28:11-
38:21 and 150:06-153:02.

92. Controverted. Ms. Ahrens’ testimony is unclear about whether and how much
money the League of Women Voters of Kansas actually spent on the flier. Ex. R at 28:11-38:21
and 150:06-153:02.

93. Uncontroverted for purposes of this motion.

94.  Controverted. Plaintiffs’ Exhibit M-1 contains an article from a local media source
that Defendant Kobach did not cite as evidence or rely on in Fish. Further, the first quoted term
or phrase in Plaintiffs’ Statement of Fact § 94 is not attributable to Defendant Kobach. See
Plaintiffs’ Ex. M-1 at 3 (“That version is similar to the one Perry gave in a recent telephone
interview. ‘There was a Muslim lady, she had her headdress on,” she said. ‘She said she voted in
Tulsa earlier that day and she wanted to know if she could vote here. We had to write on the outside
of the envelope what the conversations were.’”). Plaintiffs seemingly deliberately misrepresent
Defendant Kobach. The remainder is uncontroverted for purposes of this motion.

95.  Controverted to the extent that Plaintiffs allege, claim, or imply that the spreadsheet
provides the only examples or instances of noncitizen voter registration in Kansas. The
spreadsheet represents only known incidents of noncitizen voter registration in a single Kansas

county. Additionally, controverted as to the term “purports.” These were verified by the Sedgwick
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County election office, many of which were discovered when they applied to register on the date
of their naturalization ceremony and the office discovered they had a registration record already
in the ELVIS database. Exhibit J, 30(b)(6) Deposition of Tabitha Lehman [hereinafter “Ex. J”],
at 33:05-37:20.

96.  Controverted to the extent that Plaintiffs allege, claim, or imply that the spreadsheet
provides the only examples or instances of noncitizen voter registration in Kansas. The
spreadsheet represents only known incidents of noncitizen voter registration in a single Kansas
county. Controverted to the extent that Plaintiffs allege, claim, or imply that the spreadsheet is not
reliable or accurate. This is a document prepared by the Election Officer of Sedgwick County who
is responsible for maintaining the registration records and overseeing the Sedgwick County
election office. Ex. J at 33:05-37:20. For purposes of summary judgment, the information is
permissible. Tabitha Lehman is the Sedgwick County Election Officer and thus is responsible for
maintaining the election records for Sedgwick County. Exhibit F-1, Sedgwick County, Kansas,
Aliens Who Registered prior to 1/1/2013 or Were Successfully Prevented From Registering After
1/1/2013 [hereinafter “Ex. F-17], is a summary of some of those records. At her deposition, Ms.
Lehman provided the ELVIS records of all individuals identified on that chart. Deposition of
Tabitha Lehman Ex. J at 33:7-39:7. The chart is maintained as the office updates voter registration
records and noncitizens are discovered; updating voter registration records and updating this chart
in a timely manner is part of the office’s ordinary course of regularly conducted activities, and Ms.
Lehman is the custodian of the voter registration records for Sedgwick Count.

97-99. Controverted to the extent that Plaintiffs allege, claim, or imply that the spreadsheet
provides the only examples or instances of noncitizen voter registration in Kansas. The

spreadsheet represents only known incidents of noncitizen voter registration in a single Kansas
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county. Also controverted as to the term “purported.” The incidents were verified by the Sedgwick
County election office. Ex.J at 33:05-37:20.

100-101. Controverted to the extent that Plaintiffs allege, claim, or imply that the
spreadsheet provides the only examples or instances of noncitizen voter registration in Kansas.
The spreadsheet represents only known incidents of noncitizen voter registration in a single Kansas
county. Controverted also to the extent that Plaintiffs’ calculations are incorrect. Also
controverted as to the term “purportedly.” The incidents were verified by the Sedgwick County
election office. Ex.J at 33:05-37:20.

102. Controverted to the extent that Plaintiffs allege, claim, or imply that these additional
nineteen examples or instances of noncitizen voter registration represent the only other examples
or instances of noncitizen voter registration in Kansas. Also controverted as to the term
“purported.” The incidents were verified by the Sedgwick County election office. Ex. J at 33:05-
37:20.

103. Controverted to the extent that Plaintiffs allege, claim, or imply that these examples
or instances of noncitizen voter registration represent the only examples or instances of noncitizen
voter registration in Kansas. Controverted also to the extent that Plaintiffs’ calculations are

2

incorrect. Also controverted as to the term “purportedly.” The incidents were verified by the
Sedgwick County election office. Ex. J at 33:05-37:20.

104. Controverted to the extent that Plaintiffs allege, claim, or imply that the spreadsheet
contains the only examples or instances of noncitizen voter registration in Kansas. The spreadsheet
represents only known incidents of noncitizen voter registration in a single Kansas county. Further

controverted to the extent that Plaintiffs allege, claim, or imply that the non-occurrence of an

adjudication pertaining to noncitizen voter registration negates the occurrence of noncitizen voter
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registration. Further controverted because the cited materials do not in any way support Plaintiffs’
Statement of Fact { 104.

105. Controverted. Plaintiff’s exhibit is hearsay and lacks foundation and therefore is
not admissible. Additionally, the number given does not seem plausible. There are
approximately 1.8 million registered voters today. That is the highest number in the history of
Kansas. Therefore, at most this year, only 1.8 million Kansans could cast a ballot. Furthermore,
if each Kansan cast a ballot every year for a five year time frame, that still does not reach 10
million ballots. Finally, Defendant is unable to verify that number. On the Secretary of State’s
website, it lists the official turnout for each Presidential and Gubernatorial election. Election
Statistics, http://www.sos.ks.gov/elections/elections_statistics.html (last visited Jan. 27, 2017).
The 2010 official general election total was 857,631. EX. Z, Line 116, column E. The 2010
Primary election turnout was 429,344. Ex. AA, Line 119. The 2008 General Election turnout
was 1,264,208. Ex. BB, Line 110; The 2008 Primary Election Turnout was 371,121. Ex. CC,
Line 119. The 2006 General Election Turnout was 864,083. Ex. DD, Line 112. The 2006
Primary Election Turnout was 298,972. Ex. EE, Line 106. Adding up all of those ballots cast,
that only totals slightly over four million votes cast. The number cited by Plaintiff is therefore
not likely to be accurate as it would require another six million votes to be cast that do not
involve a Presidential or Gubernatorial election. However, Defendant does not have a way to
total that number and Plaintiff does not identify where the number cited was derived, making it
untrustworthy and inadmissible. Finally, Defendant controverts that number because it implies
that 10 million different Kansans cast ballot. As explained previously, there are only 1.8 million
Kansans registered today. Plaintiff’s number would have to be counting ballots cast by the same

individuals repeatedly, which lacks relevance and is therefore inadmissible.
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106.  Uncontroverted for purposes of this motion.

107.  Uncontroverted for purposes of this motion.

108.  Uncontroverted for purposes of this motion.

109. Uncontroverted for purposes of this motion.

110.  Uncontroverted for purposes of this motion.

111.  Uncontroverted for purposes of this motion.

112. Controverted. First, the document speaks for itself. Second, the cited page does
not state that “a DPOC requirement was not necessary for election officials to assess whether a
voter registration applicant was a qualified citizen and that the Federal Form’s attestation of
citizenship was a sufficient means for Kansas to enforce its citizenship qualification” as Plaintiff
states. The document found, that, in the EAC’s view, requiring “additional proof of citizenship is
not ‘necessary . . . to enable the appropriate State election official to assess the eligibility of the
applicant,” cf. [what is now 52 U.S.C. § 20504(c)(2)(B)(ii)], and will not be required by the Federal
Form for registration for federal elections proof of citizenship was not “necessary to enforce [the
States’] citizenship requirements” under the NVRA, only as to federal elections, and only as to the
Federal Form.” Plaintiffs’ Ex. M-5 (Dkt. 269-37), at 45. Third, it is a legal decision by an agency
interpreting a statutory provision in a federal statute; it is not interpreting the Fourteenth
Amendment. Therefore, it is inadmissible as being irrelevant. It is also inadmissible because
whatever probative value these findings have are outweighed by the document’s prejudicial value
in the Court wrongly relying on findings that involve a different legal question than the one before
this Court. It is also inadmissible in that it was relying on its findings of a record not before this

Court and therefore is irrelevant for that reason as well.
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113. Controverted. First, the document speaks for itself. Second, the cited document
does not reflect Plaintiff’s statement that the EAC found that “Kansas had various alternative
means for preventing noncitizens from registering to vote.” Instead, the EAC found that Kansas
had alternatives to “enforce [its] citizenship requirements without requiring additional information
from Federal Form applicants.” Plaintiffs’ Ex. M-5 (Dkt. 269-37), at 27. Indeed, the cited
document indicates that the EAC found that those methods did not prevent noncitizens from
registering to vote but instead that the current methods resulted in “[o]ccasional occurrences of
unlawful registrations.” Id. at 36. Indeed, the record in this case reflects that the suggested
alternatives do not allow Kansas “to identify illegal registrations[.]” Id. See Ex. C, 64:20-68:6.
Third, it is a legal decision by an agency interpreting a statutory provision in a federal statute; it is
not interpreting the Fourteenth Amendment. Therefore, it is inadmissible as being irrelevant. It
is also inadmissible because whatever probative value these findings have are outweighed by the
document’s prejudicial value in the Court wrongly relying on findings that involve a different legal
question than the one before this Court. It is also inadmissible in that it was relying on its findings
of a record not before this Court and therefore is irrelevant for that reason as well.

114. Controverted. First, the document speaks for itself. Second, Plaintiffs rely upon
what is really the EAC’s legal findings in a case in which the EAC determined that Defendant’s
request was not “necessary” within the definition of the statute. Plaintiffs” Ex. M-5 (Dkt. 269-37),
at 45. Thus, Plaintiffs’ citations here are not admissible. Finally, the record in this case reflects
that the suggested alternatives do not allow Kansas “to identify illegal registrations” and therefore
the EAC’s findings on that factual record is not relevant to this one. Compare Plaintiffs’ Ex. M-5

(Dkt. 269-37), at 45, with Ex. C at 64:20-68:6.

23



Case 2:16-cv-02105-JAR-JPO Document 280 Filed 01/27/17 Page 24 of 61

DEFENDANT’S STATEMENT OF ADDITIONAL FACTS

115. The League of Women Voters is not a natural person. See Organizational
Document on its website?

116. The ELVIS system indicates the Thomas Boynton is registered to vote. Ex. D-5,
p. 1.

117. The ELVIS system indicates that Mr. Boynton voted in both the Primary and
General Elections in 2016. Ex. D-5, p. 3.

118. The ELVIS system indicates that Mr. Boynton’s citizenship was verified with
Division of Vehicles on June 20, 2016. Ex. D-5, p. 4.

119. The ELVIS system indicates that Douglas Hutchinson is registered to vote. EXx.
D-3, p. 1.

120. The ELVIS system indicates that Mr. Hutchinson voted in the Primary Election in
2016. Ex. D-3, p. 4.

121. The ELVIS system indicates that Mr. Hutchinson presented a passport to the
Johnson County Election Office on October 28, 2016. Ex. D-3, p. 5.

122. The ELVIS system indicates that Charles Stricker is registered to vote. Ex. D-4, p.

123. The ELVIS system indicates that Mr. Stricker voted in both the Primary and
General Election in 2016. Ex. D-4, p. 4.

124. The ELVIS system indicates that the Division of VVehicles confirmed that Mr.
Stricker had a citizenship document on file. Ex. D-4, p. 5.

125.  When a voter registration application is received by the relevant county election

officer, a record is created in the ELVIS database. If the applicant has not yet provided proof-of-
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citizenship, the record is considered “incomplete” by Kansas regulation and is designated with a
reason code of “suspense” in the ELVIS database until proof of citizenship is received. See Ex. D.

126. Proof of citizenship can be provided by bringing the document to the county
election officer to be inspected, by mailing a copy of the relevant document to the county election
officer or to the Secretary of State’s Office, by faxing a copy of the document, by emailing a copy
of the document, or (in some counties) by texting a copy of the document. In addition, the Secretary
of State’s office checks approximately monthly with the Kansas Department of Vital Statistics
(“KDHE”) to see if individuals missing proof of citizenship were born in the State of Kansas to
complete their registration for them. The Secretary of State’s office also sends names of individuals
to the Division of Vehicles (KDOR) to confirm whether or not the KDOR has in its possession a
proof-of-citizenship record for the individual. The Secretary of State’s Office and the county
election offices also utilize a web portal which confirms whether the Division of Vehicles has a
document on file that satisfies the proof of citizenship requirement. In conducting verifications
with KDHE and KDOR, it is unknown where individuals were born and length for which they
have resided in Kansas. See Ex. D.

127. The Secretary of State has no knowledge where an individual is born when these
verifications are conducted. The Office of the Secretary of State sends lists of names and
identifying information contained in the ELVIS database to the relevant Kansas agency. The data
that is being sent is data which was provided by the voter applicant on the voter registration
application. The ELVIS database does not contain the place of birth or place of marriage for any
individual because those pieces of information are not required by law or requested on voter
registration applications. See Ex. D.

128. The total number of voter registrations applications completed (including providing

proof of citizenship) between January 1, 2013, and January 3, 2017, inclusive, was 389,058. The total
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number of voter registration records in suspense or cancelled because of lack of proof of citizenship
under K.A.R. § 7-23-15 between January 1, 2013, and January 3, 2017 was 22,053. The total of these
two numbers is 411,111. Therefore approximately 94.6% (389,058/411,111) of voter registration
applicants succeeded in providing proof of citizenship to complete the registration process since the
proof-of-citizenship law went into effect. See Ex. D.

129. For the Presidential election this year, the number of registered voters in Kansas

was over 1.8 million, a new record. See Ex. D.

130. The Secretary of State’s Office and the KDOR have established two interagency
practices for verifying whether voter registration applicants have citizenship documents on file
with KDOR. The first interagency practice is the access of a KDOR-maintained web portal. The
web portal allows employees of the Kansas Secretary of State’s Office and employees of the
county election offices to utilize voter registration data to verify whether individuals who have
not yet provided proof of citizenship have a document on file with KDOR. The website states
whether there is a proof of citizenship document on file, and the type of K.S.A. § 25-2309(1)
compliant document that is on file with KDOR. Among other documents, this would include
birth certificates issued by other states and United States passports. If citizenship is confirmed,
the county election official will update a voter’s ELVIS file. See Ex. D.

131. Additionally, KDOR and the Secretary of State’s Office has an interagency practice
whereby if the web portal does not return confirmation that a citizenship document is on file,
KDOR will manually run a secondary verification of its system for those names. Again, the
Secretary of State’s Office has no information where any individual being verified was born. It
merely provides lists of names and information to KDOR. If KDOR has a citizenship document

on file, KDOR sends verification of documentary proof of citizenship to the Secretary of State’s
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Office which then uploads the lists of approved individuals so that the relevant county election
officer can update the ELVIS records. See Ex. D.

132. During any verification made with KDOR or with KDHE, Defendant merely
provides names and registration data of individuals within ELVIS. Defendant does not exclude
individuals from verifications based on their place of birth, their place of marriage, or their length
of residency in Kansas. The Office of the Kansas Secretary of State treats all individuals the same
by including them on lists to be checked against other Kansas agencies. The Office is only trying
to verify whether the names have a corresponding K.S.A. 8 25-2309(1) compliant document on file
with a Kansas agency. See Ex. D.

133. The overwhelming majority of those registration applicants who temporarily
appear on the State’s “suspense list” because they do not submit proof of citizenship with their
application eventually complete their voter registration application. Nearly half have their United
States citizenship confirmed by the State itself during monthly checks with the Kansas Department
of Vital Statistics to determine if the applicant was born in Kansas and the State already has a birth
certificate on file. Others are confirmed as citizens by the Division of Motor Vehicles. And most
of the remainder provide their proof of citizenship within the 90-day period allowed under Kansas
Regulations at K.A.R. § 7-23-15. See Ex. D.

134. The Office of the Kansas Secretary of State has in the past attempted to gain access
to the Systematic Alien Verification for Entitlements (SAVE) database maintained by the federal
government. However, we were informed that we could not use the database to verify whether any
particular individual was an alien or a citizen unless we already possess an “A number” assigned
by the federal government for that individual. Because the State does not collect “A numbers”

from voter registration applicants, and in any event it would make no sense to do so (because only
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aliens are issued “A numbers”), the federal government has not allowed Kansas Secretary of
State’s Office to utilize the SAVE database in any meaningful way. See EX. D.

135. In addition to the eighteen aliens who were identified by Sedgwick County as
successfully registering prior to the implementation of the SAFE Act’s proof-of-citizenship
requirement or attempting to register after the requirement, the Secretary of State’s office
identified nineteen other instances of aliens who successfully registered to vote. The latter group
was identified by comparing the State’s voter rolls to a DMV list of temporary driver’s license
holders in 2009 and 2010. See Ex. D.

136. When the Kansas Legislature deliberated over the SAFE Act in 2011, the Seward
County Clerk provided testimony to the Legislature regarding an incident in 1997 involving the
registration of aliens to vote. The Seward County Clerk stated that approximately fifty aliens were
registered to vote in the period preceding a county referendum on a proposed hog-farming
operation. The Clerk also stated that those aliens voted in the referendum. See Ex. D.

137. Kansas law requires state courts to report to the Secretary of State the names of
those who decline jury duty because they are not citizens. To date, this method has not identified
any aliens on Kansas’s voter rolls. See Ex. D.

138. The Secretary of State’s Office has inquired about the possibility of using the
Electronic Verification of Vital Events (“EVVE”) system to verify the citizenship of voter
registration applicants. Doing so would be impossible using the information currently contained
in ELVIS. The EVVE system requires a person’s maiden name, mother’s maiden name, and state
of birth. That information is not contained in ELVIS. The EVVE system also requires the State to

pay for each record found, at the same price that other States charge for the document. It is my
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understanding that, depending on the State, the cost to Kansas of using the EVVE system would
be anywhere from $5 to $30 per record. See Ex. D.

139. Kansas was one of the earliest States to allow citizens to register to vote over the
internet. Kansas started doing so in 2008. It is my understanding that numerous states still do not
allow internet registration. See Ex. D.

140. Kansas’s voter participation rate in the presidential election of November 6, 2012
was 66.8%. Kansas’s voter participation rate in the non-presidential election of November 6, 2014,
was 50.8%. Kansas was one of only 14 states that increased voter turnout from 2010 to 2014. See
Ex. D.

141.  On March 7, 2016, the Secretary of State’s Office learned from Tabitha Lehman,
the Sedgwick County Election Commissioner, of yet another alien in Sedgwick County who
attempted to register but was successfully stopped by the proof of citizenship requirement. This
alien (ELVIS record number 5613774) applied to register to vote at the DMV on February 13,
2013. On June 27, 2013, the Sedgwick County Election Office contacted the applicant by
telephone. She admitted during the telephone call that she was not a citizen of the United States.

See Ex. D.

29



Case 2:16-cv-02105-JAR-JPO Document 280 Filed 01/27/17 Page 30 of 61

ARGUMENT

l. The League of Women Voters Lacks Standing to Assert a Right to Travel Claim
Under the Privileges or Immunities Clause of the Fourteenth Amendment

The League of Women Voters asserts no injury that can afford them standing to bring a
right to travel claim under the Privileges or Immunities Clause of the Fourteenth Amendment.
The only injury Plaintiffs assert regarding the League’s standing is that their organizational
interests have been “perceptibly impaired” because the proo-of-citizenship law allegedly
frustrates their mission to “encourage” registration, and because the League has had to “divert
resources” as a result of the law. Pls. Br. at 25-26. Regardless of the truth of those assertions,
which Defendant disputes, Plaintiffs appear to be unaware that a Fourteenth Amendment
Privileges or Immunities Clause claim cannot be brought by an organization. It is axiomatic that
only natural persons, not an organization may bring this claim. Hague v. Committee for indus.
Oragnization, 307 U.S. 496, 514 (1939) (“Natural persons, and they alone, are entitled to the
privileges and immunities which Section 1 of the Fourteenth Amendment secures for ‘citizens of
the United States.” Only the individual respondents may, therefore, maintain this suit.”); Smith v.
Paulk, 705 F.2d 1279, 1283 (10th Cir. 1983) (“It is clear that a corporation does not have the
benefit of the Privileges and Immunities Clause of Article IV . .. or of the Fourteenth
Amendment.”) (citing Western & Southern Life Ins. Co. v. Standard Board of Equialization of
Califronia, 451 U.S. 648 (1981); Hemphill v. Orloff, 277 U.S. 537 , 548-550 (1928); Asbury
Hosptial v. Cass County, 326 U.S. 207, 210-11 (1945). Therefore, the League of Women Voters
lacks standing to bring a right to travel claim under the Privileges and Immunities Clause.
Accordingly, the League’s claim of a violation of the right to travel must be dismissed.

Plaintiffs then argue that this Court should not investigate the standing of particular

Plaintiffs under a theory that if one Plaintiff has standing, then they all should have standing.
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Pls. Br. at 24-25. That is incorrect. “[S]tanding is not dispensed in gross.” Davis v. Federal
Election Com’n, 554 U.S. 724, 734 (2008) (quoting Lewis v. Casey, 518 U.S 343, 358, n.6
(1996). “Rather, ‘a plaintiff must demonstrate standing for each claim he seeks to press’ and ‘for
each form of relief” that is sought.” Davis, 554 U.S. at 734 (quoting DaimlerChrysler Corp. v.
Cuno, 547 U.S. 332, 352 (2006) (citation omitted); see also Allen, 468 U.S., at 752, 104 S.Ct.
3315 (“[T]he standing inquiry requires careful judicial examination of a complaint's allegations
to ascertain whether the particular plaintiff is entitled to an adjudication of the particular claims
asserted.”). “[C]ourts retain discretion to analyze the standing of all plaintiffs in a case and to
dismiss those plaintiffs that lack standing. Thiebaut v. Colorado Springs Utilities, 455 F. App’x
795, 802 (10th Cir. 2011); see also Mount Evans Co. v. Madigan, 14 F.3d 1444, 1451-53 (10th
Cir.1994) (analyzing individual plaintiffs' standing separately and dismissing some plaintiffs for
lack of standing even though other plaintiffs had standing). Because Plaintiff League of Women
Voters clearly lacks standing to assert the Privileges or Immunities Clause claim, this Court
should dismiss that claim as to that Plaintiff.

Furthermore, even if an organization could bring a claim under the Privileges or
Immunities Clause, Plaintiffs fail to explain how Defendant’s verification procedures or the
grandfather clause has caused any injury to the League that is relevant to a right to travel claim
The right to travel protects against state actions that treat individuals differently based on their
length of residence in a state. Saenz, 526 U.S. at 505 (“[R]ight to be treated equally in her new
State[.]”). The League does not travel or establish residence in any manner that might
conceivably be relevant to the Privileges or Immunities Clause. Moreover, the injuries alleged
by the League of Women Voters involve general frustration with the proof-of-citizenship

requirement itself; the League does not allege that the grandfather clause or the verification
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procedures injure the League. Simply stated, even if an entity could bring a claim under the
Privileges or Immunities Clause, the League of Women Voters has not shown how the
challenged verification procedures or grandfather clause has caused any injury to them. Instead,
their asserted injuries are all focused on the proof-of-citizenship requirement generally. The
Supreme Court expressly rejects the argument that having standing to bring one claim means one
has standing to bring all claims. Cuno, 547 U.S. at 335.

1. Plaintiffs Boynton, Hutchinson and Stricker Should Be Dismissed Because Their
Claims are Moot

Defendant has repeatedly pointed out that Mr. Boynton lacks standing in this case
because he did not register to vote as he claimed he did. Ex. T, Declaration of Tim Parks.
However, Mr. Boynton should now be dismissed for the additional reason that he is registered to
vote and any claim he has, is therefore moot. Keener v. Kobach, Dkt. 107.

Mr. Boynton’s ELVIS files indicate that his proof-of-citizenship was verified on by a
match with the Kansas Division of Vehicles. Ex. D-5. Mr. Hutchinson’s ELVIS file indicates
that on he presented a passport to the Johnson County Elections Office. Ex. D-3. Finally, the
ELVIS records indicate that Mr. Stricker’s citizenship was confirmed with the Division of
Vehicles. Ex. D-4. Thus, all three must be dismissed from this action because their claims are
moot. Keener v. Kobach, 2:15-cv-09300-JAR-JPO, Dkt. 107, pp. 15-19 (dismissing claims of
Plaintiffs Keener and Cromwell as moot because they were registered to vote).

1. Fish and Bucci Lack Standing to Bring the Unpled Implementation Date Challenge

Plaintiffs argue that because the Tenth Circuit already held that they had standing to bring
an NVRA challenge and because they did not provide satisfactory evidence of citizenship at the
time they applied to register to vote, this Court should not review whether they have standing to

bring a right to travel claim. Pls. Br. at 25 & n.4. Of course, that is not how standing doctrine
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works. A court must investigate whether a Plaintiff has standing to bring each and every claim
that is asserted. Cuno, 547 U.S. at 335. It is not enough that they have standing to assert a
different claim. 1d. Plaintiffs Fish and Bucci lack standing to challenge the grandfather clause.

Plaintiffs bring two right to travel theories to this case—one was pled and the other was
raised for the first time in the instant motion. The first right to travel claim that the remaining
Plaintiffs whose claims are not moot bring is a challenge to Defendant’s verification policy under
a theory that Defendant is discriminating against individuals not born in Kansas because he
verifies whether citizenship documents are on file with a Kansas agency. Pls. Br. at 36-42. The
theory goes that Plaintiffs are injured because Defendant does not additionally verify whether
birth certificates exist with vital statistics offices in States other than Kansas. Id. at 36.
Defendant does not dispute that Plaintiffs Bucci and Fish have standing to raise this claim. They
were both born in states other than Kansas and are not registered to vote. They have each
provided a voter registration application but neither has provided satisfactory evidence of
citizenship, even though each could do so if they so choose. Additionally, Defendant has not
verified whether a birth certificate is on file with those States. Of course standing to raise a
claim is distinct from whether the claim is meritorious, which it is not.

However, no Plaintiff whose claim is not moot has standing to challenge the grandfather
clause provision. The theory Plaintiffs appear to present is that the Kansas law violates the right
to travel by creating a fixed date where an individual must have been a Kansas resident to obtain
the benefit and those were not Kansas residents cannot obtain a benefit. Pls. Br. 43-46.
However, both Ms. Mucci and Mr. Fish both were residents of Kansas on January 1, 2013.
Therefore, they cannot assert any injury stemming from the grandfather clause. The other

Plaintiffs are all registered to vote and thus their claims are moot. Finally, the League of Women
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Voters, as an entity, lacks standing to bring a right to travel claim. Therefore, no Plaintiff has
standing to challenge the implementation date and that claim must be dismissed.

V. The Challenged Actions Do Not Violate Plaintiffs’ Right to Travel

Plaintiffs claim that the their right to travel is violated in two ways: (1) by Defendant’s
verification of whether a citizenship document is already on file with any Kansas agency, and (2)
by the law’s grandfather clause, which establishes a date after which new registrants must
comply with the new registration requirement. Pls. Br. at 26. This latter theory was not pled and
is raised for the first time in Plaintiffs’ motion. The facts of this case demonstrate that neither
claim is valid. And, even if one were valid, injunction of the proof-of-citizenship law would not
be an appropriate remedy.

A. Plaintiffs’ Discussion About the Right to Vote is Irrelevant to the Instant
Motion

The issue before the Court is whether the Secretary’s verification procedures and the
grandfather clause violate Plaintiffs’ right to travel. Plaintiffs begin their brief by discussing that
case law. Pls. Br. at 28-32. However, Plaintiffs then spend three pages discussing inapplicable
right to vote case law, Pls. Br. at 28-32, and spend a large portion of their brief discussing
general objections to the proof-of-citizenship law. See e.g. Pls. Br. at 46-52. The reason for
citing these cases and discussing a provision that is not challenged in the instant motion is
unclear, other that to obscure the relevant issue. The issue for the Court is a claimed violation of
their right to travel, not a violation of a right to vote.

Worse, in citing inapplicable case law, Plaintiffs also ignore the more recent cases of
Crawford and Santillanes, and instead cite 50-year=old cases. However, Plaintiffs fail to notify
the court that the broad language used in those older cases was discarded by subsequent cases

explaining the limited circumstances in which strict scrutiny applies. Burdick v. Takushi, 504
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U.S. 428, 433 (challenges to state election laws are subject to a Anderson balancing test and
explaining that courts do not tie the hands of the state by subjecting every voting law to strict
scrutiny); Crawford v. Marion County Election Board, 553 U.S. 181, 190 (2008) (only the most
“severe” burdens are subject to strict scrutiny and voting laws which are not “invidious,”
meaning they are “unrelated to voter qualifications,” are generally upheld). Plaintiffs also ignore
that “the Framers of the Constitution intended the States to keep for themselves, as provided in
the Tenth Amendment, the power to regulate elections.” Shelby County, Ala. v. Holder, 133 S.
Ct. 2612, 2623 (2013) (citation omitted). “States have ‘broad powers to determine the conditions
under which the right of suffrage may be exercised.”” 1d. (citation omitted). This is why strict
scrutiny is typically not applied simply because a lawsuit purportedly involves some aspect of
voting. Regardless, these issues are inapposite to the motion actually before the Court. Thisis a
right to travel claim and the Court must focus on the actual claim asserted. The only question
before this Court is whether the challenged actions violate Plaintiffs’ right to travel. The answer
to that question is that they do not.

B. The Verifications Procedures do not Violate Plaintiffs’ Right to Travel

The “right to travel” under the Fourteenth Amendment’s Privileges or Immunities Clause
cases “embraces at least three different components.” Saenz v. Roe, 526 U.S. 489, 500 (1999).
“It protects [1] the right of a citizen of one State to enter and to leave another State, [2] the right
to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in the
second State, and, [3] for those travelers who elect to become permanent residents, the right to be
treated like other citizens of that State.” 1d. Plaintiffs only assert that their right under the third

component has been violated by Defendant. Pls. Br. at 38. Plaintiffs argue that their right has
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been violated under this component by Defendant’s verification of whether a Kansas agency
already has citizenship documents on file. Pls. Br. at 36-42.

The third component of the right to travel protects citizens “who elect to become
permanent residents [of a new State], the right to be treated like other citizens of that State.”
Saenz, 526 U.S. at 500. Therefore, the question for the Court is whether the State “treat[s newly
arrived citizens] the same as other citizens of that state when moving there permanently.” U.S.
v. Elmer, No. 08-20033-01-KHV, 2008 WL 4369310, *11 (D. Kan. Sept. 23, 2008) (citing
Saenz, 526 U.S. at 500); see also Doe v. Moore, 410 F.3d 1337, 1348 (11th Cir. 2005) (“In the
predominant case law, the right to travel protects a person’s . . . right to be treated the same as
other citizens of that state when moving there permanently.”) (citing Saenz, 526 U.S. at 500);
Doe v. Neer, 649 F. Supp.2d 952, 956-57 (E.D. Mo. Aug. 20, 2009)); U.S. v. Waybright, 561 F.
Supp.2d 1154, 1170 (D. Mont. June 11, 2008); U.S. v. Van Burden, Jr., 2008 WL 3414012
(N.D.N.Y. Aug. 8, 2008); see also Maryland State Conference of NAACP Branches v. Maryland
Dept. of State Police, 72 F. Supp.2d 560, 568 (D. Md. Sept. 30, 1999) (when a defendant does
not “treat[] ‘new’ residents differently from ‘old residents’ . . . the third component [identified in
Saenz] has no relevance . . .”). If a policy treats all citizens equally based on their length of
residence, the right to travel protected by the Privileges or Immunities Clause is not implicated.
“The right to travel simply is not implicated when there is no discrimination based on the
duration of one’s residency.” Connelly, 706 F.3d at 216.

In other words, the third component deals with durational residency requirements—a
state denying a benefit to a new resident simply because the individual is a new resident. Saenz,
462 U.S. at 504 (durational residency requirement for new California residents to obtain

California benefits at same rate as older California residents unconstitutional Shapiro v.

36



Case 2:16-cv-02105-JAR-JPO Document 280 Filed 01/27/17 Page 37 of 61

Thompson, 394 U.S. 618, 627 (1969) (durational residency requirement to obtain benefits
unconstitutional under Equal Protection Clause); Dunn v. Blumstein, 405 U.S. 330, 336 (1972)
(durational residency requirement of one year unconstitutional under Equal Protection Clause);
Memorial Hospital v. Maricopa County, 415 U.S. 250, 269 (1974) (durational residency
requirement of one year for nonemergency medical care unconstitutional under Equal Protection
Clause). What the right to travel cases involving the third component articulated in Saenz have
in common is that the challenged state action created unequal treatment based on the length of
one’s residence within a state. As Dunn explained, “[d]urational residence laws impermissibly
condition and penalize the right to travel by imposing their prohibitions on only those persons
who have recently exercised that right.” Dunn, 405 at 342.

In the instant case Plaintiffs make no such claim. They do not argue that the State of
Kansas discriminates against anyone based on the duration of one’s residency—a prerequisite for
the claim Plaintiffs are asserting. As a result, the right to travel is simply not implicated. 1d.
Rather, Plaintiffs theory is that their right to travel is infringed upon because the State verifies
whether KDHE already has a birth certificate on file for citizens born in Kansas. Pls. 36-42. As
is explained below, this is factually incorrect. Thus, not only have Plaintiffs failed to
demonstrate a violation of the right to travel, the factual predicate to Plaintiffs’ theory is false.

1. All Individuals, Regardless of their Place of Birth or Length of
Residence, are Treated Equally

Rather than plead the required durational residency requirement under Saenz, Plaintiffs
offer a new theory. Plaintiffs challenge Defendant’s verification of whether a document that
complies with K.S.A. 8 25-2309(1) is already on file with a Kansas agency under a theory that
Defendant is not verifying the citizenship of those not born in Kansas. However, the facts of this

case and Plaintiffs’ own concession in their brief show that this factual assertion is false. See
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Dkt. 88 at 3; see also Ex. D at 1 5-6, 9-11; Ex. G at 28:24-25, 29:01-11, and 31:02-16, Ex. H,
and Ex. O.

To register to vote in Kansas, an individual must provide one of thirteen documents
establishing citizenship or, if the person lacks any such documents, a person may proceed under
the informal hearing process of K.S.A. 8 25-2309(m). Additionally, the Kansas Secretary of
State has the authority to attempt to obtain evidence of citizenship in any other manner. K.S.A. §
25-2309(t). Defendant has exercised this authority by entering into agreements with other
Kansas agencies that may have qualifying documents on file, specifically KDHE and KDOR.
See Ex. H at 1; see also Ex. O, see also Ex. D, 1 9-11. These procedures are in place because
the individual has already proven his citizenship to a Kansas agency—i.e., complied with K.S.A.
8§ 25-2309(l)—and thus it makes no sense to force the individual to do so a second time. Itis
also a basic practice of good government not to compel a person to provide documentation to the
State when the State already possesses such documentation.

On approximately a monthly basis, the Secretary sends a list of individuals to KDHE who
have not yet provided satisfactory proof of citizenship, along with other identifying information
in the individuals’ ELVIS records. Ex. D at | 5; Ex. G at 108:20-25, and 109:01-03; Ex. H, at 2-
4. With this information, KDHE cross-references its records to verify whether an existing
citizenship document is on file with that agency that would satisfy the requirements of K.S.A. 8
25-2309(1). See Ex. D 1 9-11; see Ex. G at 105:21-25, and 106:01-23; Ex. H. This procedure is
used for all individuals whose applications are incomplete, regardless of the state of birth.

Kansas has two similar procedures with KDOR. The first allows the Secretary of State’s
Office to send lists of individuals and certain identifying information to KDOR so that KDOR

can review its records and confirm whether a citizenship document is on file with its agency. Ex.
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D at 5. Additionally, KDOR has created a web portal that allows the Secretary of State’s office
and county election offices to query the KDOR system for citizenship documents manually. EX.
O. Just as with the KDHE procedure, it does not matter where someone was born or how long
they have lived in Kansas for these verifications to be completed. Defendant verifies whether
documents exist for all individuals who have not yet provided proof of citizenship. Ex. D at
9-11, Ex. G at 31:08-14; Ex. H. And with respect to the KDOR procedure specifically, KDOR
has on file citizenship documents for thousands of driver’s license holders who were born
outside of Kansas. In addition, prior to the new KDOR procedures, Defendant has been
verifying citizenship for individuals at KDOR in other ways. EX. D.

Plaintiffs’ birth certificate theory appears to have begun with their mistaken belief that
Defendant did not verify the citizenship of individuals not born in Kansas. Dkt. 39, Am.
Complaint, 1 7, 9. However, Plaintiff’s theory seems to have morphed into something else; it
now hinges on a theory that to avoid violating Saenz, the Kansas Secretary of State’s Office must
turn a blind eye to citizenship documents already on file with the State of Kansas when those
documents are in the custody of another agency. Pls. Br. at 36. Apparently Plaintiffs’ reasoning
is that some individuals may not have a document on file with that agency. Id. Plaintiffs’
argument is absurd on its face. One of the purposes to the challenged statute is to ensure that
only citizens are registering to vote; it would makes no sense for Kansas to ignore citizenship
documents already on file with the State. Indeed, it seems likely that if Defendant did not take
notice of documents already on file with other Kansas agencies, another lawsuit might be
brought alleging that Defendant’s failure to do so was irrational. Indeed, failure to take notice of

citizenship documents already on file was the theory underlying a different claim brought by
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Plaintiffs. See Am. Cmpl. (arguing that Defendant was requiring applicants to provide duplicate
information more than once to the State).

Plaintiffs incorrectly argue that Defendant Kobach is violating the Privileges and
Immunities Clause by not verifying citizenship for those “born outside of the state of Kansas.”
Dkt. 88 at { 76. But this is false. Defendant Kobach attempts to verify the citizenship of
everyone who has not yet provided satisfactory proof of citizenship, regardless of where the
individual is born, and attempts to find any document on file that complies with K.S.A. § 25-
2309(1), regardless of which state or agency issued the document. Ex. D at  11; see Ex. G at
31:08-14, 108:20-25, 109:01-03. That is all that is required to comply with the third component
of the right to travel, that every citizen, regardless of their length of residence in Kansas, be
treated the same. Saenz, 526 U.S. at 505 (“[R]ight to be treated equally in her new State[.]”.

The procedures outlined above and the facts in this case confirm that Kansas is not
excluding non-Kansas born residents from verifications. Defendant does not exclude
verifications of those individuals who have a document on file with KDOR that is not a Kansas
birth certificate. Ex. D at 1 11-12; see Ex. G at 89:02-23, 91:08-13, and 108:03-19. In fact,
Plaintiff Boynton himself has had his citizenship verified with KDOR and Plaintiff admits that
he was not born in Kansas. Mr. Boynton’s situation conclusively prove that Defendant verifies
the citizenship of non-Kansas born citizens.

. Plaintiffs know it is inaccurate to claim that individuals not born in Kansas do not have
their citizenship checked with other Kansas agencies. Plaintiff ask this Court to simply ignore
the spectrum of Kansas’s verifications and exclusively focus on the KDHE Memorandum.
While it may be true that KDHE only has Kansas birth certificates on file, it is equally true that

KDOR has citizenship documents on file for Kansans not born in the State. Under Kansas law,
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an individual must provide proof of lawful presence, which for Kansas citizens typically means a
document compliant with K.S.A. 25-2309(1). See also K.S.A. 8-240(b)(2) and Driver's License
Proof of Identity, http://www.ksrevenue.org/dmvproof.ntml (last visited Jan. 27, 2017).

Plaintiffs themselves admit that KDOR verifies citizenship, but reduce it to a footnote with the
following odd argument:

Nor can Defendant Kobach claim that his policy of checking to see if voter registration

applicants have citizenship documents on file with the Department of Revenue (KDOR) —

which operates DMV offices in the state — cures the DPOC regime’s discrimination
against interstate migrants. KDOR retains any documents presented by any driver’s
license applicant regardless of their state of birth. See SOF § 34 (“[T]he DMV now
accepts and scans DPOC provided by any Kansas driver’s license holder or applicant, at
any time”). In contrast, KDHE only retains vital records for individuals born in Kansas.
See Kan. Stat. Ann. § 65-2409a(a); SOF { 29.
Pls. Br. at 40 n.12.

This footnote effectively concedes that Plaintiffs” Saenz theory is flawed, so they just ask
the Court to ignore those additional facts. Plaintiffs are essentially claiming that it does not
matter that the Secretary of State’s policy is to verify the citizenship of any person not born in
Kansas with other Kansas agencies, because one of those agencies only maintains Kansas birth
certificates. The argument is absurd on its face. Indeed, it would be irrational if Defendant were
to continue verifying the citizenship documents of individuals on file with KDOR but stop
verifying citizenship documents with KDHE, as Plaintiffs suggest.

Importantly, Defendant could not exclude non-Kansas born citizens from the verification
procedures even if he wanted to. The information used to conduct the verification checks is from
information provided by voter registration applicants on their applications. Ex. D at | 6; Ex. H at
2-3. Place of birth is not requested on any federal or state voter registration applications, and

thus the ELVIS system does not contain that information. See Exhibit P, Kansas Voter

Registration Form [hereinafter “Ex. P”’]; Exhibit Q, U.S. Federal Voter Registration Application
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[hereinafter “Ex. Q” or “Federal Form™]; see also Ex. G at 81:21-82:13 (an application at the
motor vehicle offices is a state form). Consequently, Defendant has no knowledge of where any
individual is born when the KDOR and KDHE checks are conducted.

To underscore the fact that Defendant is not violating the third component of Saenz by
treating newly arrived citizens different from established residents, Defendant notes the
following: KDOR has birth certificates on file of individuals who were not born in Kansas. See
K.S.A. 8§ 8-240(b)(2)(A) and (d) and -249(a). According to Plaintiffs, KDHE has birth
certificates on file of individuals born in Kansas. Dkt. 39 at 1 68. Defendant’s procedure is to
verify whether any document has been provided to a Kansas agency. In other words, Kansas
treats individuals the same by utilizing its procedures to verify whether a citizenship document is
on file with a Kansas agency. While it is true that some of the Plaintiffs have not provided a
document to any Kansas agency, it does not follow that Defendant has violated their right to
travel because of that. Any individuals, regardless of their place of birth, may provide a
citizenship document to KDOR as part of a driver’s license transaction. Their citizenship would
then be verified by Defendant in that manner. See Amended Interagency Policy (about accepting
documents). Thus, Kansas treats citizens the same regardless of their place of birth or length of
residency. To the extent Plaintiffs are complaining that KDOR does not require all individuals to
provide proof of citizenship every time they renew their driver’s license, Plaintiffs remain free to
lobby KDOR to change its policy. However, Plaintiffs have not alleged a right to travel violation
based on Defendant’s implementation of K.S.A. § 25-2309(1).

Thus, while Plaintiffs use strong language in their brief, the basic facts are simple.
Defendant verifies whether individuals have a citizenship document on file with Kansas

agencies, regardless of their length of residency or their place of birth. This does not violate the
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third component of the right to travel as articulated by Saenz. “[T]he Constitution does not
guarantee that citizens of State A may move to State B and enjoy the same privileges they did as
citizens of State A, only that citizens of State A may move to State B and be treated on similar
terms as the citizens of State B.” Schumacher v. Nix, 965 F.2d 1262, 1267 (3d Cir. 1992)
(citation omitted). “The right to travel simply is not implicated when there is no discrimination
based on the duration of one's residency.” Connelly v. Steel Valley Sch. Dist., 706 F.3d 209, 215
(3d Cir. 2013), as amended (May 10, 2013) (footnote omitted). Accordingly, the right to travel
is simply not implicated in the instant case; there is no discrimination whatsoever based on the
duration of one’s residency. Plaintiffs simply cannot evade this gaping flaw in their claim.

C. Even if Defendant Did Exclude Non-Kansas Born Citizens from
Verifications, Such Procedure Does Not Violate Saenz

Even if this Court ignores the fact that Kansas verifies the citizenship of everyone
regardless of their place of birth, Plaintiffs’ claim still fails. The right to travel protects the right
of new residents of a State to treatment equal to that which the State extends to its longer term
residents. Saenz, 526 U.S. at 505. If they are treated equally, the right to travel is not implicated.

The KDHE verification process treats individuals equally, regardless of their length of
residence in two ways. First, in the way the verifications procedure is implemented, Defendant
has no knowledge of whether any individual provided to KDHE was born in Kansas. Ex. D at |
6; see also Ex. H at 2-3 (demonstrating that no distinction is made between those born in Kansas
and those not born in Kansas). Voter registration applications do not include place of birth and,
as such, the ELVIS system does not contain a place of birth notation. As the MOU lays out,
Defendant sends certain information contained in the ELVIS system to KDHE—because

Defendant lacks knowledge of where someone is born, he cannot limit any verification request
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regarding that person. Instead every person is equally sent to KDHE to undergo the same
verification process. See Ex. H at 2-3. This does not violate Saenz. 526 U.S. at 505.

Second, the verifications are not based on how long someone has actually resided in
Kansas, a prerequisite to a Saenz challenge. The right to travel protects “new residents” from
being discriminated against “established residents.” 526 U.S. at 505. If an individual is born in
Kansas, moves away, and then returns years later, KDOR will verify such individual’s
citizenship in the same manner in which KDOR would verify the citizenship of a lifelong Kansas
resident. See K.S.A. § 8-240(b)(2) and (d). If Plaintiffs had alleged that Kansas only verified the
citizenship of those individuals who were born in Kansas and remained in Kansas for a length of
time, then Plaintiff would have an argument that Defendant’s implementation violates the third
component identified in Saenz. However, that is not what occurs under the Kansas law.
Defendant accepts confirmation of citizenship status for individuals regardless of the length of
time that they have lived in Kansas. That includes individuals who either have lived in Kansas
their entire lives or were born in Kansas, moved away, and then returned. See Ex. D. Plaintiffs
ask this Court to go beyond Saenz and hold that birth certificates should be equivalent to
residence. But that is a factually and legally erroneous proposition. In sum, because Kansas
treats old residents and new residents the same, regardless of the length in which they have lived
in Kansas, the third component of Saenz is not implicated.

D. The Grandfather Clause is Not Unconstitutional

Plaintiffs also raise a new right to travel claim that was not pled, namely that the Kansas
law burdens their right to travel by requiring individuals who were not registered to vote on
January 1, 2013, to comply with the new registration requirement. Pls. Br. at 41-42. This claim

was not pled and is therefore not appropriate to be raised in a motion for summary judgment.
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Lawmaster v. Ward, 125 F.3d 1341, 1346 n.2 (10th Cir. 1997); Borum v. Coffeyville State Bank,
6 F. App’x 709, 712 (10th Cir. 2001) (unpublished) (stating that “the district court correctly
refused to consider” claims not pled). Regardless, Plaintiff’s new claim fails.

Plaintiffs’ new theory fails for similar reasons that their birth certificate theory fails.
While under Saenz the question was whether Kansas treats individuals differently based on their
length of residence (i.e. a durational residency requirement), the grandfather clause theory
addresses whether residents are treated differently based “only on the fact of nonresidence at a
past point in time[.]” Soto-Lopez, 476 U.S. at 909 (emphasis added). The question is whether
Kansas treats residents “differently, simply because of the timing of their migration, from other
similarly situated residents.” Soto-Lopez, 476 U.S. at 905 (emphasis added). Kansas law does
not do so. All applicants who register after the effective date are treated the same. And all
individuals who registered before the date, and therefore benefit from the grandfather clause, are
treated the same. Because the grandfather clause is based on a date of registration, not “only on
the fact of nonresidence,” Plaintiffs’ unpled theory fails.

The Kansas law requires everyone not registered to vote on January 1, 2013, to comply
with its provisions. K.S.A. 25-2309(1). This applies equally to those individuals who were
residents of Kansas on January 1, 2013, and those who were not. An individual who was a
resident of Kansas but not registered to vote on January 1, 2013, is treated the same as an
individual who is newly arrived to Kansas after the law was implemented. Similarly, an
individual who was registered to vote on January 1, 2013, moves from Kansas, and then returns,
does not need to then provide proof of citizenship subsequently either. K.S.A. § 25-2309(n).
Thus, it is not residence on that date that generates the benefit, but registration on that date.

Having a beginning date on which a law applies is not unusual.
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In support of Plaintiffs’ new theory, they claim that Soto-Lopez, 476 U.S. at 911-12,
Hooper v. Bernalillo County Assessor, 472 U.S. 612, 623 (1985), and Zobel, 457 U.S. at 65 are
“instructive here.” Dkt. 268 at 44. Defendant agrees that these cases are instructive, but not in
the way Plaintiffs seem to believe. In each of those cases, the Court limited its review to
“similarly situated” individuals and observed that the only difference between those qualifying
for the benefits and those excluded was based on the date of residence. For example, in Soto-
Lopez, the benefit was denied to the plaintiffs which was otherwise “granted to all veterans
similarly situated except for the State of residence at the time of their entry into the military.”
Soto-Lopez, 476 U.S. at 908 (emphasis added). In Hooper, the New Mexico law granted benefits
to “any honorably discharged Vietnam veteran who served on active duty . . . for at least 90
continuous days . . . and who was a New Mexico resident before May 8, 1976[.]” Hooper, 472
U.S. at 614 (italicization added) (citations omitted). The plaintiffs in Hooper met all
requirements except for the residency date and thus the statute “divide[d] resident Vietnam
veterans into two groups: resident veterans who resided in the State before May 8, 1976 and
“resident veterans who established residence after that date[.]” Id. at 615-17. Similarly, the
distinctions in Zobel were based on each year one was a resident of Alaska from 1959 to 1980.
Zobel, 457 U.S. at 59. In other words, the Supreme Court instructs that this Court must look at
comparable individuals and determine whether any differential treatment was “simply because of
the timing of their migration,” Soto-Lopez, 476 U.S. at 904, as compared to other reasons.

In contrast, the difference here between “similarly situated residents” is not caused
“simply because of the timing of their migration.” Id. (emphasis added). It is caused by whether
or not they are registered to vote on a certain date. Essentially, Plaintiffs ask this Court to treat

the instant grandfather clause as a “fixed point residence requirement[]” and conclude it “treat[s]
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established residents differently based on the time they migrated into the State.” Id. at 903 n.3
(emphasis added). But that is not what the grandfather clause at issue in this case does. In fact,
the individual Plaintiffs themselves demonstrate that the grandfather clause is not treating
individuals differently “simply because of the timing of their migration.” 1d. at 904. The
individual Plaintiffs moved to Kansas at various times, some before and others after the
challenged grandfather clause went into effect. Mr. Hutchinson was born in Colorado in 1969
but has lived in Kansas since he was an infant. Dkt. 268, SOF { 71, Dkt. 269-17 at 2, and
Hutchinson Depo. at 17:03-18. Mr. Fish states that he was born in Illinois but has lived in
Kansas essentially his whole life, which includes the time period prior to the law’s
implementation date. Dkt. 268, SOF {1 43-44, Dkt. 269-12 at 2, and Fish Depo. at 13:11-25,
14:01-25, 15:01-25, 16:01-05, 30:20-23, 35:24-25, and 36:01-17. Mr. Stricker moved to Kansas
from Missouri in 2006, moved to Illinois in 2008, and then moved back to Kansas in 2013. Dkt.
268, SOF 11 61-62, Dkt. 269-15 at 1, and Stricker Depo. at 31:12-16, 32:12-25, 33:01-25, 34.01-
13, and 35:08-22. Ms. Bucci has lived in Kansas since approximately 2011. Dkt. 268, SOF
54, Dkt. 269-14 at 2, and Bucci Depo. at 13:23-25 and 14:01-24. And, Mr. Boynton moved to
Kansas from West Virginia in 2014. Dkt. 268, SOF { 66, Dkt. 269-16 at 2, Boynton Depo. at
10:25 and 11:01-11. In other words, three of the Plaintiffs in this lawsuit were residents of
Kansas on the date of the grandfather clause and two were not. Yet, each individual Plaintiff
must comply with the voter registration law change because they were not registered to vote on
January 1, 2013. This conclusively proves that Plaintiffs’ grandfather clause theory fails.

As the Court explained in Soto-Lopez, the Constitution forbids “deprivation of a
significant benefit, based only on the fact of nonresidence at a past point in time[.]” Id.

(emphasis added); see also Hooper, 472 U.S. at 617 (a statute cannot create “distinctions . . .
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based on when they arrived in the State.”) (citation and internal quotations omitted). In other
words, a State cannot discriminate “solely on the basis of [one’s] arrival in the State” after a
certain date. Hooper, 472 U.S. at 623 (citations omitted). Because the instant grandfather clause
does not do this, it does not violate the principles laid down in Soto-Lopez, Hooper, and Zobel.

Plaintiffs even acknowledge that States may “as a general matter” enact laws with a given
effective date. Pls. Br. at 43. But Plaintiffs then try to obfuscate this generally held
understanding. They do so by using an out-of-context quote from Soto-Lopez to ask this Court to
go beyond what any Court has done and invalidate a state law if it allegedly “incorporates a prior
residence requirement;” In Plaintiffs’ distorted view, this means that one (allegedly) had to be a
resident of Kansas on the date the law was implemented to obtain the benefit, regardless of
whether other similarly situated individuals also lived in the State at that time and were denied
the benefit. Pls. Br. at 44. However, as the Supreme Court cases discussed above clearly state,
the question is whether the fixed point in time is based “only” on residence. Soto-Lopez, 476
U.S. at 903-12, Hooper, 472 U.S. at 618-21 & n.6, and Zobel, 457 U.S. at 60-65. If the
distribution of the alleged benefit is based on some other criteria than residence, as is the case
under the Kansas law, it does not violate the right to travel.

If Plaintiff’s new theory were correct, virtually every state law that included a grandfather
clause would violate the Privileges or Immunities Clause. Indeed, “[g]randfather clauses are a
long-accepted legislative tool for mitigating the effect of new regulations on persons who have
relied on existing law.” Kampfer v. Cuomo, 643 Fed. Appx. 43, 44 (2d Cir. Mar. 16, 2016)
(citing City of New Orleans v. Dukes, 427 U.S. 297, 304-05 (1976). Plaintiffs’ overbroad theory

finds no support in the case law concerning grandfather clauses.
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Courts have repeatedly upheld challenges to grandfather clauses under rational basis
scrutiny. In Sklar v. Byrne, 727 F.2d 633 (7th Cir. 1984), the Seventh Circuit considered a
similar issue and rejected the plaintiff’s argument that a grandfather clause burdened his right to
travel for the same reasons Defendant identifies in the Kansas law. The Chicago ordinance
(involving handgun registration) affected new residents, persons living in Chicago on the
effective date who did not own a handgun, and individuals living in Chicago on the effective
date who had not registered their handguns. Id. at 638. The grandfather clause was permissible
because “new residents are merely one group among several who do not benefit from the clause.
New residents have not been singled out for discriminatory treatment.” 1d. at 639. The same
analysis applies here. Indeed, Plaintiffs’ theory would necessitate a court also finding KDOR’s
policy of not requiring renewal licenses to provide evidence of citizenship but new licenses to
provide it. Some individuals would have had a Kansas license prior to the date the policy was
created and some would not. Under Plaintiff’s view, it would not matter that new applicants,
both those that lived in Kansas their whole lives and those who just moved to Kansas, would
have to provide evidence of lawful presence. Instead, Plaintiffs’ theory would hold that everyone
must provide evidence of lawful presence unless the State can evidence a compelling state
interest because some individuals necessarily would have lived in Kansas and possessed driver’s
licenses. The argument is obviously false. The Supreme Court has held that, as long as a state
law does not create a fixed time that discriminates against “similarly situated individuals” based
only on “residence,” the law must be upheld. In conclusion, the law does not lock in any benefit
based on Kansas residence; indeed, individuals living in Kansas on the date of the grandfather
clause cannot even obtain the benefit if they have not yet registered to vote.

E. Plaintiffs’ Compelling State Interest Arguments are Not Relevant
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Finally, Plaintiffs argue that “the DPOC regime cannot withstand strict scrutiny” and then
present three reasons which are all based on the proof-of-citizenship requirement itself, rather
than the alleged burden on their right to travel, namely the alleged discriminatory verifications
by Defendant and the grandfather clause. Pls. Br. at 46-52. In other words, Plaintiffs present a
false narrative to this Court. Plaintiffs assert that they are claiming an injury to their right to
travel based on Defendant’s implementation of the statute and the grandfather clause, but they
then argue that Defendant must show a compelling interest in passing the citizenship requirement
itself. This is not correct, as they are not asserting that the proof of citizenship requirement is the
cause of their injury. Cuno, 547 U.S. at 342. Indeed, this Court could agree with Plaintiffs that
both Defendant’s verification procedure and the grandfather clause violate their right to travel
and leave the proof-of-citizenship provision itself in place. Plaintiffs apparently misunderstand
the relief that they can obtain from this Court based on the claims they assert. While they
request that the Court “enjoin[] Defendant from enforcing the DPOC law,” that is not the remedy
that would logically occur if their claim were successful. Pls. Br. at 52.

A Court has a duty to not invalidate duly enacted laws where avoidable. . Brockett v.
Spokane Arcades, Inc., 472 U.S. 491, 502 (1985); Vivid Entertainment, LLC v. Fielding, 774
F.3d 566, 573-74 (9th Cir. 2014). Here, the Court has two choices if it believes Plaintiffs are
correct. Regarding the verification procedure that Plaintiffs challenge, the remedy would be to
enjoin that procedure, not invalidate the statute. United States v. Booker, 543 U.S. 220, 314
(2005). The right to travel as asserted by Plaintiffs is the right to be treated equally as new
citizens and old citizens. If Defendant were not treating Plaintiffs equally with established
residents, then the verifications procedures would have to end, absent a compelling state interest

and a showing that the chosen method is the least restrictive means.
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If this Court were to hold that the grandfather clause violates Plaintiffs’ right to travel, the
correct remedy would be to sever that provision. Alaska Airlines, Inc. v. Brock, 480 U.S. 678,
686 (1987); Gumbhir v. Kansas State Board of Pharmacy, 228 Kan. 579, 588 (1990). The
Kansas legislature included a severability clause to ensure that if one provision was invalidated,
the remainder of the statute would remain in tact. See H.B. 2067, Sec. 20.> The grandfather
clause is merely one subsection of the SAFE Act. It could easily be severed from the remainder
of K.S.A. § 25-2309, leaving intact the legislature’s intended requirement of individuals proving
their citizenship with satisfactory evidence. See K.S.A. § 25-2309(n).

Thus, under neither of Plaintiffs’ theories is the question before the Court whether Kansas
has a compelling state interest in requiring proof-of-citizenship to register to vote. The question
is, assuming for argument’s sake that strict scrutiny applied (which it does not), whether
Defendant has a compelling state interest in verifying citizenship status with KDHE? and
whether there is a compelling state interest for the grandfather clause.®

Regarding the grandfather clause, Kansas clearly has “a compelling state interest in
preserving the integrity of its election process.” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006)
(citation omitted). That interest encompasses “protecting the integrity, fairness, and efficiency of
their ballots and election processes.” Timmons v. Twin Cities Area new Party, 520 U.S. 351,
364-65 (1997) (citations omitted); Citizens for Police Accountability Political Committee v.
Browning, 572 F.3d 1213, 1219 (11th Cir. 2009) (it is a compelling state interest to protect voters

from confusion and to preserve the integrity of the electoral process). The compelling interest

1 See http://www.kslegislature.org/li_2012/b2011_12/measures/documents/hb2067_enrolled.pdf.
2 Of course this Court would be required to ignore the KDOR verifications Defendant conduct
under that theory.

3 This would require this Court to ignore that grandfather clauses are subject to rational basis
review.
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behind the statute’s grandfather clause is to ensure Kansas elections continue to be run smoothly
and efficiently. Requiring 1.6 million individuals to unregister to vote and then re-register, as
Plaintiffs suggest, would be inefficient and disruptive to the electoral process.

Defendant has a compelling interest in the “efficient operation” of the statute. Callahan
v. Woods, 736 F.2d 1269, 1274 (9th Cir. 1984), and in ensuring efficiency of the election
process. Eu v. San Francisco County Democratic Central Comm., 489 U.S. 214, 231, 109 S.Ct.
1013, 103 L.Ed.2d 271 (1989). Where a Kansas citizen already has a document on file with
another Kansas agency, it would make no sense for the individual to then effectively comply
with the statute a second time to register to vote. Additionally, as the facts of this case illustrate,
when one does not provide satisfactory evidence of citizenship, county election officers spend
resources attempting to obtain the required information from those individuals. Defendant’s
policy of relieving county election officials from those added costs and relieving applicants from
having to provide the same document to Kansas twice clearly furthers that interest. Regardless,
only rational basis standard is required.

Plaintiffs also fail to offer any less restrictive means to accomplish this goal. Instead, it
appears that they believe the only way to modify any voter registration requirement would be to
require every already registered individual to unregister and then submit to the same requirement.
Requiring that drastic result would entail “t[ying] the hands of states seeking to assure that
elections are operated equitably and efficiently.” See Burdick v. Takushi, 504 U.S. 428, 433
(1992). Itis doubtful that any registration change could occur in any state under Plaintiff’s
absurd standard. At the time the law was passed, Kansas had over 1.6 million registered voters;
that number now is over 1.8 million. It would have been virtually impossible for the State to

implement the law without a grandfather clause, because of the logistical difficulties of notifying
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1.6 million registered voters that they must re-register before the next election and requiring
them to do so. Indeed it would be virtually impossible for any State to attempt to retroactively
de-register and re-register millions of voters. These kinds of electoral administrative realities are
why Courts routinely defer to States on the mechanics of election administration. Plaintiff’s
argument that a State must choose between jeopardizing an election and never modifying
registration requirements is wrong and has not been adopted by any court.

It is also unclear what a less restrictive means in this type of situation would be. To
comply with the law, a Plaintiff must provide satisfactory evidence of citizenship to Kansas.
Defendant has chosen the least restrictive means of compliance. Rather than requiring
individuals to provide evidence a second time, the Secretary of State’s office and county election
officials confirm that it has already been provided to a Kansas agency. Essentially, this is the
least restrictive means of accomplishing the goals of not requiring individuals to provide birth
certificates twice to Kansas and relieving county election offices from sending more notices. If
this Court disagrees and finds that Defendant’s verification procedure violates the right to travel,
Defendant would simply be required to stop this particular verification procedure. The proof-of-
citizenship provision itself would still be in place.

Plaintiffs’ discussions about overinclusivity and underinclusivity and lesser restrictive
options to the proof-of-citizenship requirement, are simply not applicable to their asserted right
to travel claim. What Plaintiff is doing is asking this Court to weigh the pros and cons of the
proof-of-citizenship law, not to look at the claims they actually present. Essentially, Plaintiffs
are attempting a run-around Crawford, 553 U.S. 181 and ACLU of NM v. Santillanes, 546 F.3d
1313, 1323 (10th Cir. 2008), by asking this Court to weigh the incidents of noncitizen voting and

compare it to the proof of citizenship requirement. Pls. Br. at 46-52; see also Pls. Br. at 33-35
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(claiming that strict scrutiny should apply to their right to travel claim because voting is
involved). Again, that is not the claim they present in this motion.

Finally, even if Plaintiffs overinclusive and underinclusive arguments were relevant, they
are simply incorrect. As to the statute being “overinclusive,” Plaintiffs claim that because many
applicants have not yet complied with the statute, the statute itself is therefore overinclusive. PI.
Br at 44. But that is illogical. The fact that they have not yet complied with the requirement does
not lead to the conclusion that that they cannot. It indicates that they have not yet done so; they
may have moved, decided they did not wish to vote, or they procrastinated.

As to underinclusivity, Plaintiff’s claim is weaker. Plaintiff argues that some noncitizens
who are already registered will not be required to provide proof of citizenship. Pl. Br. at 47. But
what Plaintiff ignores is that “States . . . . have considerable leeway to protect the integrity and
reliability of .... the election processes generally.” Buckley v. Am. Constitutional Law Found.,
Inc., 525 U.S. 182, 191 (1999). “States may also ‘take reform one step at a time,” and need not
‘cover every evil that might conceivably [be] attacked.”” Santillanes, 546 F.3d at 1321 (citation
omitted). Thus, it is permissible for the State to enact a law which targets one type of one type of
noncitizen registrant (future ones) and ensure accurate registrations for all new registrants, just
like it was permissible in Crawford and in Santillanes to target only in-person voter fraud as
opposed to voter fraud of every conceivable form.

F. If Defendant Were Required to Justify the Proof-of-Citizenship
Requirement, the Requirement Would Survive

The remainder of this brief responds to the irrelevant arguments that Plaintiffs discuss
regarding least restrictive means. If Plaintiffs were correct, and Defendant was required to

justify the proof-of-citizenship requirement in opposing a challenge to a verification procedure
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and the grandfather clause (which is what the individual Plaintiffs purportedly challenge), the
law would still stand.

First, a burden on the right to vote claim is not subject to strict scrutiny, it is subject to the
Anderson v. Calabreeze balancing test. Crawford, 553 U.S. 181, 190, 128 S. Ct. 1610, 1616, 170
L. Ed. 2d 574 (2008). Only severe restrictions are subject to strict scrutiny and a party must
provide evidence of the severity of the restriction. Id. Plaintifs attempt to mix the standards and
confuse the Court to apply a higher burden. But Crawford has already held that requiring
individuals to provide citizenship documents to obtain an ID to vote does not constitute a severe
restriction. Id; see also Frank v. Walkder, 768 F.3d 744, 755 (7th Cir. 2014). Thus, Anderson
applies. Under that test, a State need not demonstrate that the law would prevent any of the
problems that the law seeks to prevent—in this case preventing noncitizens from registering to
vote. Santillanes, 546 F.3d 1313, 1323 (10th Cir. 2008). Of course, the evidence in this case
shows that noncitizens have registered to vote and voted in Kansas—even Plaintiffs admit this in
their brief. Pls. Br. at 47-48.

Second, if a compelling state interest were required, the statute would still withstand
scrutiny. It is unquestionable that a state has a compelling state interest to protect the integrity of
the election process. Purcell, 549 U.S. at 4 (citation omitted). Kansas also has a compelling
state interest to ensure voting rolls are accurate, meaning that only citizens are registered to vote,
even if it could be shown that noncitizens registering to vote were caused by Defendant’s ow
mistakes. See John Doe No. 1, 561 U.S. at 198; Crawford, 553 U.S. at 196-197. Kansas also has
a compelling state interest “in protecting public confidence ‘in the integrity and legitimacy of
representative government.” Crawford, 553 U.S. at 197 (quoting Brief for State Respondents

53)). The Supreme Court accepts that secure elections “encourage|[] citizen participation in the
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democratic process. Id. Finally, Kansas has a compelling state interest in preventing fraud that
is otherwise difficult to detect. John Doe No. 1, 130 S. Ct. at 198-99. The State has repeatedly
tried to prevent noncitizens from registering to vote and to locate them, but it is nearly
impossible. Ex. I, 109:1-22; See also Ex. J, 43-46.

The proof of citizenship law is the least restrictive means for accomplishing these goals.
Plaintiffs offer multiple suggestions which they believe are less restrictive and more narrowly
tailored than requiring citizens to provide evidence that they are in fact citizens. Pls. Br. 51-52.
Yet, none of the suggested alternatives actually prevent noncitizens from registering to vote in
the first place. By definition, that means they are not less restrictive means in accomplishing the
statute’s goals. Ashcroft v. American Civil Liberties Union, 542 U.S. 656, 665 (2004). Consider
each of the purported alternatives. First, statutes have criminalized the registration of
noncitizens for years, yet Kansas continues to identify a multitude of noncitizens who have
registered. The threat of prosecution empirically has not deterred noncitizens from registering.
It also cannot undue a vote cast by a noncitizen. See Feldman v. Arizona Secretary of State’s
Office, 843 F.3d 366, 388-389 (citing Publ. Integrity All., 836 F.3d at 1027 for the proposition
that an election law was upheld “even though it was aimed at furthering the same interests as
other municipal ordinance, because it might have marginal impact beyond” other laws).

Second, Defendant is already cross-referencing registration lists with DMV lists—
something Plaintiffs seem to ask this Court to ignore. But such cross-referencing is of limited
value. The majority of individuals living in Kansas have not provided proof of citizenship to the
Division of Vehicles. That requirement only went into effect after 2000. Ex. Y: 50:20-51:2.
Even then, the scanning of documents did not occur until it was technologically available at a

later date. Indeed, under this point, those individuals who moved to Kansas after the law went

56



Case 2:16-cv-02105-JAR-JPO Document 280 Filed 01/27/17 Page 57 of 61

into effect are more likely to have a citizenship document on file than those living in Kansas
prior to 2013. If KDOR does not possess evidence of a citizenship document, the comparison is
meaningless. Additionally, such comparison is equally meaningless with respect to noncitizens
who never actually obtain a driver’s license. A noncitizen could utilize a state voter registration
form, like the one Plaintiff used, and the state would never have any evidence that the individual
is not a citizen. Indeed, Defendant cannot even confirm Plaintiff’s citizenship in this manner
because he has refused to obtain a driver’s license. In addition, noncitizens who are lawful
permanent residents (“green card” holders) are not distinguishable from U.S. citizens in the DOV
databases. So registrants who possess green cards cannot be detected.

Plaintiffs also allege that better training would somehow be less burdensome. However,
Plaintiffs offer no explanation as to what kind of better training would be conceivable. The form
itself requires an attestation that the person is a citizen. Plaintiffs seem to believe that is enough
already. Regardless, the Supreme Court does not strike down a law that has a compelling state
interest simply because there might be some level of minor human error. John Doe No. 1 v.
Reed, 561 U.S. 186, 233, 130 S. Ct. 2811, 2839, 177 L. Ed. 2d 493 (2010). Furthermore,
Plaintiffs offer no explanation how better training would have any effect if an individual never
provides a document to the DMV in the first place or obtains a license.

Third, Defendant is actively verifying whether individuals claiming exemptions from jury
duty are noncitizens. That effort has proved ineffective. Defendant has identified numerous
noncitizens who applied to register to vote despite these verifications being performed. Only
when a noncitizen is actually called for jury duty and also seeks to avoid jury duty does that

alternative have any prospect of being effective.
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Fourth, regarding SAVE, Defendant inquired into the SAVE database but was denied
access to the database, despite the EAC theorizing that it could be a viable option. Ex. D.

Fifth, Plaintiff claims the EVVE system is an alternative. Yet deposition testimony
explains that Defendant has inquired into the EVVE system and it is not a possible option
because Kansas law does not require registrants to provide state of birth. Ex.C: 65:5-66:6.
Additionally, the EVVE system only has access to 46 states and does not access federal
databases.* Under Plaintiffs’ flawed right to travel theory, using the system would still violate
their rights. But beyond that, because the EVVE system does not access federal databases, it
would not confirm the citizenship of naturalized citizens. And even if Defendant could change
state law to obtain the required information, as Plaintiff casually suggests is within Defendant’s
authority, Plaintiff neglects to mention that this information is not required by the Federal Form.
When States requested addition of place of birth, the FEC refused. 59 Fed. Reg. 32316.

Finally, Plaintiffs claim that mere attestation is a sufficient alternative. Pls. Br. 19.
Presumably, Plaintiff is referring to this Court’s NVRA preliminary injunction decision which
referenced an exchange with Defense counsel regarding what evidence could be presented at a
hearing. Fish v. Kobach, No. 16-2105-JAR-JPO, 2016 WL 2866195 (D. Kan. May 17, 2016).
This Court apparently understood Defendant as conceding that a sworn statement of citizenship,
without more, would satisfy (m). That is incorrect. The State Election Board hearings require
some kind of explanation by an applicant as to why he lacks documents and require submission
of other evidence to corroborate his or her citizenship. See K.S.A. § 25-2309(m); see also Ex. I:
24:18-25:8. Never has the Board accepted as sufficient a simple affidavit asserting that the

applicant is a citizen of the United States. The Board may also choose to disbelieve any

4 www.naphsis.org/about-evve.
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assertion made by an applicant. Furthermore, there is a fundamental difference of solemnity,
between a hearing before state officials and simply signing a piece of paper. It is reasonable for
the Legislature to presume an individual is less likely to commit fraud under the former

In short, all of the alternatives that Plaintiff asserts Defendant should use have been used
and they fail. Each “alternative” is about catching noncitizens after they have registered to vote.
Kansas, on the other hand, has a compelling state interest in preventing them from registering to
vote in the first place. Thus, even if Plaintiffs were correct that Defendant had to justify the
proof-of-citizenship requirement when their right to travel claims does not actually challenge that
statutory requirement and Plaintiffs were correct that they can utilize a right to travel theory to
circumvent the Supreme Court’s Crawford decision and the Tenth Circuit’s Santillanes decision,
Kansas has met its burden.

CONCLUSION
For these reasons, Defendant’s Motion for Summary Judgment should be GRANTED.

Respectfully submitted this 27th Day of January, 2017:
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Respectfully submitted this 27th day of
January, 2017.

s/ Garrett Roe

Garrett Roe, #26867

Kris. Kobach, #17280

OFFICE OF THE SECRETARY OF STATE
120 SW 10th Ave,

Topeka, KS 66612

Tel. (785) 296-4575

Fax. (785) 368-8032

Email: garrett.roe@so0s.ks.gov
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Attorneys for Defendants
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