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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf
of themselves and all others similarly
situated,
Plaintiffs,
Case No. 16-2105-JAR-JPO
V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFFS’ REPLY MEMORANDUM IN FURTHER
SUPPORT OF THEIR MOTION FOR SANCTIONS

Defendant’s response reemphasizes the need for sanctions in this case and the propriety
of Plaintiffs’ requested relief. In responding to the Sixth Request, Defendant endeavored to
mischaracterize and conceal relevant evidence—first from the Plaintiffs, then from the Court,
and now from the public. Plaintiffs recognize why Defendant would wish to avoid disclosure of
these materials; they tend to undercut his public-facing representations that substantial numbers
of noncitizens have registered to vote and DPOC requirements are necessary to stop it. But that
is precisely why such evidence is relevant and why the public has a right to know about it.
Although Defendant attempts to shift blame for his misrepresentations, he cannot escape the fact
that this motion is not some litigation or public relations gambit by Plaintiffs’ counsel; the Court
specifically raised the prospect of Plaintiffs’ seeking sanctions after it reviewed the documents in
camera and concluded that Defendant had “present[ed] a materially inaccurate picture of the

documents.” Doc. 320 at 7 n.22.
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In any event, Defendant’s continuing efforts to hide these matters from public scrutiny
and further questioning should be rejected. The public has a well-recognized interest in
understanding disputes presented in federal litigation, especially when a case touches upon
matters of fundamental public concern, such as access to the ballot box. Nor should Defendant
be permitted to use his status as counsel as both a sword and a shield to deny Plaintiff the
opportunity to ask questions that naturally arise from review of the documents—particularly
when he has acknowledged that he is the only person who can answer questions about the
documents. Defendant cannot act as his own preferred advocate while simultaneously using that
status to withhold relevant evidence as privileged, immunize himself from criticism for actions
taken in his official capacity, and evade relevant deposition questioning on matters about which
he has exclusive knowledge.

In upholding dismissal of a lawsuit as sanction under Rule 37 for a party’s “bad faith” in
responding to discovery, the Supreme Court observed:

[T]he most severe in the spectrum of sanctions . . . must be available to the district

court in appropriate cases, not merely to penalize those whose conduct may be

deemed to warrant such a sanction, but to deter those who might be tempted to

such conduct in the absence of such a deterrent. If the [District Court’s sanctions

were reversed], it might well be that [t]hese respondents would faithfully comply

with all future discovery orders entered by the District Court in this case. But

other parties to other lawsuits would feel freer than we think Rule 37

contemplates they should feel to flout other discovery orders of other district

courts.

Nat'l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 643 (1976). Here, Plaintiffs
seek far less than the “most severe” sanctions in response to Defendant’s misrepresentation and
lack of candor concerning this dispute. Plaintiffs request (1) attorneys’ fees incurred in

compelling production of the improperly withheld documents, (2) removal of a confidentiality

designation on materials that will ultimately become part of judicial record in this case, and (3)
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an opportunity to conduct a limited deposition of the named defendant in order to ask follow-up
questions that arise from the newly disclosed documents—information that Defendant claims he
alone possesses. Plaintiffs’ motion should be granted and the Court should impose any
additional sanctions it deems warranted to deter misconduct in the future.
ARGUMENT

l. DEFENDANT’S ACTIONS MERIT SANCTIONS.

Sanctions are warranted because there can be no adequate explanation for Defense
counsel’s repeated misrepresentations and lack of candor in response to the Sixth Request.*

A. Defendant Made Material Misrepresentations in Objecting to the Relevancy
of the Sixth Request.

Defendant disregards the central concern animating this sanctions motion and contends
that his objections to Plaintiffs’ Request were legitimate since he “had a reasonable basis in law
and fact to object that the sought-after documents were beyond the scope [of reopened discovery]
and not relevant.” Doc. 346 at 25. If Defendant had confined his objections to relevancy and the
scope of reopened discovery, this might have been a different matter. He did not.

Defendant misled Plaintiffs during the meet-and-confer process—then the Court in
briefing—Dby indicating that he had no responsive documents at all. Doc. 343 at 4 { 5; Doc. 320
at 7 n.22. Defendant objected to the initial formulation of Plaintiff’s discovery request on the

grounds that it was “extraordinarily broad.” Doc. 288 at 17; Doc. 273-3 at 7. When Plaintiffs

! Contrary to Defendant’s suggestions, Doc. 346 at 14-16, 28-29, Plaintiffs tried to avoid
bringing this matter before the Court. Plaintiffs’ counsel sought for approximately a month to
resolve this issue without court intervention, conferring with opposing counsel across multiple
meetings and through extended correspondence. See Doc. 273 at 2-4. Plaintiffs offered repeated
clarifications regarding the materials sought and agreed to accept a redacted version of the
Photographed Document. See id.; Doc. 273-6. It is Defendant’s choices that have placed the
parties at the current juncture, after undergoing wholly unnecessary confusion of issues, delay,
and extensive consumption of judicial and attorney resources.



Case 2:16-cv-02105-JAR-JPO Document 354 Filed 06/20/17 Page 4 of 26

stated during the third meet-and-confer that they would be willing to narrow the Request to
“documents regarding potential amendments or changes to the NVRA that would affect how
states may assess the eligibility of voter registration applicants,” Defendant suggested that he had
nothing that would be responsive to such a request. Doc. 343 at 4 5. Plaintiffs had already
explained that any such documents could be relevant because they could bear on efforts by
Defendant to alter the core provisions of the NVRA implicated in this case. Doc. 343 at 3-4 { 3.
Defendant then reiterated in his brief opposing the motion to compel that “had Plaintiffs actually
sought the documents that they now claim they are seeking, Defendant would have responded
that no such documents exist.” Doc. 288 at 17. In fact, Defendant knew all along that he had
“exactly the type of information” being sought. Doc. 320 at 7-8.

Defendant suggests that his only error was “inarticulate phrasing” and a “lack of clarity”
in two sentences he wrote in briefing the motion to compel. Doc. 346 at 25, 28. Defendant is
again resorting to the same misleading word-play that led to this motion in the first place.
Defendant now claims that when he “stated that ‘no such documents exist [responsive to
Plaintiff’s request],”” his point was that “no documents existed showing any efforts” because
Defendant “had not sent any draft amendment to any Member of Congress (or anyone else).”
Doc. 346 at 25-26. This makes no sense. No reasonable attorney could consider that a valid
answer to the Sixth Request which sought “all documents and communications regarding
potential amendments or changes to the [NVRA] affecting how officials may assess the
eligibility of a voter registration applicant.” Doc. 273-6. It should be immediately obvious that
if Defendant possessed a draft amendment intended to alter core provisions of the NVRA
implicated in this case, this would (1) be responsive to the plain text of the Request and (2) bear

quite directly on whether Defendant is engaged in efforts to alter those provisions.
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Defendant’s tortured attempt to justify the second sentence highlighted by the Court is
even worse. In opposing the motion to compel, Defendant wrote that the “text [of the Draft
Amendment] does not propose to ‘amend or alter’ an[y] “eligibility-assessment procedures
mandated by the NVRA’ as Plaintiffs now hypothesize[.]” Doc. 288 at 18. The Court has
reviewed the Draft Amendment. No reasonable attorney acting in good faith could make such a
flat misrepresentation about this document.

Nevertheless, Defendant now attempts to shift the blame for his misrepresentation to
Plaintiffs, claiming he was “attempting to correct Plaintiffs’ misstatement of law that one
eligibility assessment procedure—an attestation—was exclusively ‘mandated’ by the NVRA.”
Doc. 346 at 27. There are two particularly glaring problems with this excuse. First, in briefing
the motion to compel, Plaintiffs never argued that the NVRA exclusively mandates attestation;
therefore, there was no misstatement of law that needed to be corrected. See Doc. 273 at 6
(“Any proposals by Defendant to amend or alter the eligibility-assessment procedures mandated
by the NVRA “could bear on’ whether Defendant is capable of satisfying the evidentiary
showing currently required.”). Second, Defendant cannot legitimately quibble over phraseology
related to a document he refused to let Plaintiffs see. Of course Plaintiffs did not know what was
in the Draft Amendment; they simply suspected—accurately—that it proposed altering core legal
standards related to this case. Defendant cannot legitimately claim he was correcting a
misstatement of law (that was never made) about a document Plaintiffs had not yet seen.

“Discovery is not a game of cat and mouse, of continual pursuit and near capture by one
party and endless escape by the other.” King v. Dillon Transp., Inc., No. CvV411-028, 2012 WL
592191, at *3 (S.D. Ga. Feb. 22, 2012). Throughout the meet-and-confer process, Defendant

scrambled for any possible excuse to “define down” Plaintiffs’ Sixth Request in a manner that
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would permit him to evade production. For instance, Defendant failed to produce or identify the
Photographed Document until Plaintiffs highlighted the document themselves in the January 6,
2016 meet-and-confer.? Defendant complained in briefing that it wasn’t until that meeting that
“Plaintiffs’ counsel identified the document they really wanted that brought that document into
the scope of the instant motion.” Doc. 288 at 17. At no point in time did Plaintiffs’ counsel ever
suggest there was one document that “they really wanted.” Plaintiffs sought all documents and
communications related to draft NVRA amendments because any document—alone or in
combination with others—could bear on or lead to relevant evidence about Defendant’s efforts to
change the core legal analysis governing this case. As evidenced by the statements in his brief,
Defendant’s tactic was to presume what document Plaintiffs “really wanted” and then come up
with a convoluted rationale as to why none of the documents in Defendant’s possession should
be deemed responsive. Defendant’s conduct in this matter is sanctionable.

B. Defendant Had No Substantial Justification for Invoking Privilege.

Defendant raised a battery of boilerplate privilege objections and failed to meet his
burden in demonstrating that any of the asserted privileges applied. For the Draft Amendment,
he offered an incomplete privilege log that failed to include the factual information necessary to

evaluate his claim that it was protected by attorney-client privilege. With regard to the

2 Defendant claims he did not identify the Photographed Document because he understood the
Sixth Request to be restricted to “actual drafts of amendments to the NVRA and communications
related to those drafts.” Doc. 346 at 28. But this is further evidence of evasiveness; it should not
have fallen to Plaintiffs to chase after Defendant for this document. Given the actual text of the
Photographed Document, it is difficult to understand how it could be deemed nonresponsive
since it mirrors the language of the Request so closely. As Defendant notes, id., Plaintiffs’
counsel clarified during meet-and-confer that Defendant must produce documents referencing
amendments to the NVRA, not merely documents with text of draft amendments. But Plaintiffs’
counsel memorialized that clarification out of alarm that Defendant was operating under an
insupportably narrow and hypertechnical interpretation of the Request. Even now, Plaintiffs are
uncertain whether Defendant has conducted an adequate review of his records and produced all
responsive documents.
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Photographed Document, although he belatedly asserted that deliberative process and executive
privileges shielded the documents from disclosure, he failed to provide any privilege log
detailing the basis for these claims.

In support of his claim that the Draft Amendment was subject to attorney-client privilege,
Defendant asserted only that two lawyers were present when the document was distributed. This
Court had already put the parties on notice at the commencement of discovery that such
circumstances would be insufficient to withhold a document in discovery. Doc. 273-8 at 69:25-
70:1 (*And certainly every piece of correspondence between lawyers is not privileged.”); see
also Motley v. Marathon Qil Co., 71 F.3d 1547, 1550-51 (10th Cir. 1995), cert. denied, 517 U.S.
1190 (1996) (“[T]he mere fact that an attorney was involved in a communication does not
automatically render the communication subject to the attorney-client privilege.”). As the Court
noted in rejecting Defendant’s assertion of privilege, “[o]n its face, the [Draft Amendment]
doesn’t evidence a request for, or the giving of, legal advice.” Doc. 320 at 9-10. Nor was the
original document marked as privileged or confidential in any manner. Defendant’s briefing
only offered a vague suggestion that the “appropriate individuals” to discuss the legal effect of a
draft NVRA amendment “would be” Garrett Roe, Bryan Caskey, and the Defendant. Doc. 288 at
23 (emphasis added). The failure to even assert that legal advice was sought or given is fatal to
Defendant’s after-the-fact claim of privilege. This claim was not substantially justified and
simply obscured matters by creating the impression that the document was distributed under
“privilege-like” circumstances.

Defendant suggests that he was substantially justified in asserting deliberative process
and executive privilege because these were “matter[s] of first impression in this Circuit.”

Doc. 346 at 25. While Defendant’s objections on these bases were indeed novel, that does not
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mean they were substantially justified. See Pierce v. Underwood, 487 U.S. 552, 566 (1988) (“To
be *substantially justified’ means, of course, more than merely undeserving of sanctions for
frivolousness.”). As this Court noted, Defendant provided no authority for the proposition that
the deliberative process privilege applies to state agencies that coordinate federal law. See Doc.
320 at 12. The lack of precedent undercuts the notion that Defendant had a ““reasonable basis
both in law and fact’” for advancing the objection. Pierce, 487 U.S. at 565 (citation omitted).
Defendant’s assertion of executive privilege was even more attenuated because it was
inapplicable to a President-Elect pursuant to the very authority upon which Defendant relied: “a
former President” or “an incumbent President may assert such claims [of Executive Privilege.]”
Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 439 (1977). And even if Mr. Trump had taken
office at the pertinent time, the privilege would belong to the President himself—who has never
attempted to invoke it in connection with this matter—not to Mr. Kobach. He was not
substantially justified in delaying discovery for half a year on these unsupported grounds.

C. Significant Sanctions Are Warranted.

The Court has broad authority under the federal rules and through its inherent powers to
address and remedy Defendant’s misconduct. “Rule 37 provides for sanctions against a party
‘who seeks to evade or thwart full and candid discovery.”” Casson Const. Co. v. Armco Steel
Corp., 91 F.R.D. 376, 380 (D. Kan. 1980) (quoting 8B Charles Alan Wright et al., Fed. Prac. &
Proc. § 2281 (3d ed. 2017)). This Rule expressly permits the Court to consider options ranging
from “prohibiting the disobedient party from supporting or opposing designated claims or
defenses, or from introducing designated matters in evidence” to “rendering a default judgment
against the disobedient party.” See Fed.R.Civ.P. 37(b)(2)(A)(i)-(vii). In general, “serious
sanctions are warranted in cases where the judge finds willfulness or bad faith . . . . because

actions which are found to be deliberate and purposeful ought to be punished accordingly.”

8
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Gates Rubber Co. v. Bando Chem. Indus., Ltd., 167 F.R.D. 90, 103 (D. Colo. 1996). As noted
above, the Supreme Court has held that the purpose of Rule 37 sanctions is “not merely to
penalize those whose conduct may be deemed to warrant such a sanction, but to deter those who
might be tempted to such conduct in the absence of such a deterrent.” Nat'l Hockey League, 427
U.S. at 643.

Courts do not take lightly a party’s bad faith efforts to misrepresent relevant evidence or
evade their discovery obligations. Numerous courts have precluded a party’s claims or entered
default judgment against a party for such misconduct. See, e.g., Ohio v. Arthur Andersen & Co.,
570 F.2d 1370, 1371, 1374, 1376 (10th Cir. 1978) (upholding monetary sanctions and order
precluding defendant from “oppos[ing] or introduc[ing] any evidence opposing” specific claims
due to “willful, deliberate and flagrant scheme of delay and resistance in discovery matters”
(citation omitted)) cert. denied, 439 U.S. 833 (1978); Casson, 91 F.R.D. at 385 (finding “the
ultimate sanction of judgment by default on the issue of liability” warranted in light of
defendant’s “bad faith efforts to avoid revealing relevant, discoverable information”); Malautea
v. Suzuki Motor Corp., 148 F.R.D. 362, 373 (S.D. Ga. 1991) (entering default judgment as
sanction against defendants for “bad faith decision to avoid revealing the truth at all costs,” and
deliberately misrepresenting that they lacked any knowledge of relevant evidence supporting
plaintiff’s claims).

While the Court would be well within its discretion to impose much more severe
sanctions here, Plaintiffs seek three items of relief: attorneys’ fees, removal of the improper
confidentiality designation, and a limited deposition of Defendant. Monetary awards are
typically the minimum sanction under Rule 37. See Wright et al., Fed. Prac. & Proc., § 2288

(“The great operative principle of Rule 37(a)(5) is that the loser pays” which promotes a “*stop-
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and-think’” approach to discovery disputes and an opportunity for the parties to “reflect on
whether they should moderate their positions.”).

In addition, Plaintiffs seek removal of the confidentiality designation on the relevant
documents and opportunity to take a limited deposition of Defendant. As detailed below, these
forms of relief are warranted separate and apart from the question of Rule 37 sanctions. But that
relief is especially important in light of Defendant’s actions. Defendant has made statements to
the public, the Court, and to high officials including the President, suggesting that noncitizen
registration fraud is a serious, widespread problem while simultaneously endeavoring to conceal
documents that tell a different story and to avoid answering questions about those documents.
Sunlight is the best disinfectant under the circumstances.®

1. DEFENDANT HAS NOT DEMONSTRATED NECESSITY FOR CONTINUING
TO WITHHOLD THE DOCUMENTS FROM THE PUBLIC

A. The Terms of the Protective Order Limit the Parties’ Designations of

Confidentiality, but Do Not Dictate Whether Documents May Remain
Confidential.

Defendant contends that any document exempt from disclosure under KORA must
remain confidential pursuant to the Protective Order. See Doc. 55; Doc. 346 at 4-8. According

to Defendant, “if a statutory exemption under KORA applies, a statute has restricted (limited) the

® Plaintiffs must also briefly address Defendant’s claim that this motion for sanctions was
brought out of personal hostility and an improper desire to harass opposing counsel. Doc. 346 at
14-16, 28-29. This accusation is meritless and regrettable. It is a distraction from the conduct
warranting sanction and an attempt to evade accountability. But it also reflects Defendant’s
improper preference for shrouding aspects of this litigation in unnecessary secrecy. This is not a
case involving purely private litigants, but Defendant in his role as a public official. 1t may be
uncomfortable for Defendant to be publicly challenged regarding his record on voting rights.
But the ability to criticize public officials is an integral part of American democracy. See New
York Times Co. v. Sullivan, 376 U.S. 254, 304 (1964) (“If liability can attach to political criticism
because it damages the reputation of a public official as a public official, then no critical citizen
can safely utter anything but faint praise about the government or its officials”) (Goldberg, J.,
concurring).

10
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document’s disclosure; and the confidential marking is appropriate.” 1d. at 8. Defendant
misapprehends the purpose of the Protective Order and the showing required to withhold non-
privileged information exchanged in discovery from the public.

The purpose of the Protective Order is to streamline the exchange of materials between
the parties in discovery without requiring judicial intervention for every possible dispute
regarding confidentiality.

Blanket protective orders place upon the parties themselves . . . the initial burden

of determining what information is entitled to protection. Normally, a blanket

protective order requires that counsel for a producing party review the

information to be disclosed and designate the information it believes, in good

faith, is confidential or otherwise entitled to protection. The designated

information is thereafter entitled to the protections afforded by the blanket
protective order unless the designation is objected to by an opposing party.

Gillard v. Boulder Valley Sch. Dist. Re.-2, 196 F.R.D. 382, 386 (D. Colo. 2000) (emphasis
added). The terms of the Protective Order is therefore the starting point—not the end point—in
determining whether a given document may be withheld from the public. See Chicago Tribune
Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 1307 (11th Cir. 2001) (blanket protective
order “replaces the need to litigate the claim to protection document by document, and postpones
the necessary showing of ‘good cause’ required for entry of a protective order until the
confidential designation is challenged.” (emphasis added)).

No more than a plain reading of the Protective Order is required here. It provides that the
parties “will limit their designation of ‘Confidential Information’” to the enumerated categories.
Doc. 55 at 3 (emphasis added). This means that, as pertinent here, the parties have stipulated
that “[i]nformation that is exempt from disclosure under [KORA]” raises sufficient concerns
about public disclosure that a party may initially designate a document confidential as long as it

has a good faith basis for believing it is entitled to protection. The document will then be

11
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withheld from public disclosure pursuant to the Protective Order until such time as the Court can
adjudicate any challenge to the propriety of continued confidentiality. Doc. 55 at 3, 7-8.

Once a designation is challenged, “[t]he burden of proving the necessity of a
confidentiality designation remains with the party asserting confidentiality.” Id. at 7-8. Upon
such a challenge, the categories stipulated by the parties in the Protective Order do not determine
whether a document may remain confidential. Rather, “the ‘good cause’ standard of [Federal
Rule of Civil Procedure] 26(c) governs, and the party asserting confidentiality must make a
particular showing for each document at issue of specific prejudice or hardship that will arise
from its disclosure.” Rowan v. Sunflower Elec. Power Corp., No. 15-cv-9227-JWL-TJJ, 2017
WL 680070, at *2 (D. Kan. Feb. 21, 2017). “Generally, the ‘good cause’ determination requires
the court to balance the party’s need for the information against the injury which might result
from unrestricted disclosure . . . . [and t]he court should also consider privacy interests and
whether the case involves issues important to the public.” Exum v. U.S. Olympic Comm., 209
F.R.D. 201, 206 (D. Colo. 2002) (internal citations omitted). The Protective Order provides that
it will be “strictly construed in favor of public disclosure and open proceedings wherever
possible.” Doc. 55 at 2.

The “judge is the primary representative of the public interest” and “[t]he determination
of good cause cannot be left to mere agreement of the parties.” Bryan v. Eichenwald, 191 F.R.D.
650, 652 (D. Kan. 2000) (internal quotation marks and citation omitted); see also Fourhorn v.
City & Cty. Of Denver, 261 F.R.D. 564, 568 (D. Colo. 2009) (“Regardless of the terms of the
Protective Order, the party seeking the confidentiality designation must provide good cause to
shield the document from public view.”). Therefore, Defendant’s extensive analysis of whether

the documents do or do not fall within a KORA exemption is largely misplaced. This Court does

12
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not defer to whether documents may be withheld or disclosed pursuant to KORA when
determining the “necessity” for confidentiality under the Protective Order or “good cause” under
Rule 26(c). The Federal Rules of Civil Procedure govern these determinations—not the
provisions of state confidentiality or public records law. The parties have no independent
authority to stipulate via Protective Order that Kansas public records law supersedes the Federal
Rules of Civil Procedure or federal common law pertaining to confidentiality.

B. The Confidentiality Designation Is Not Necessary and Is Not Supported by
Good Cause.

Defendant has not met his burden of proving that the documents must remain
confidential. Rather than demonstrate how specific prejudice or hardship would arise from the
disclosure of each document, Defendant instead advocates for the Court to import the standards
for disclosure from KORA into the “necessity” analysis of whether documents should remain
confidential. Defendant suggests that the public policy considerations that motivated the Kansas
legislature in limiting disclosure of public records under KORA or the concerns underlying the
executive and deliberative process privileges should also direct confidentiality determinations in
federal court. See Doc. 346 at 11 (“[T]he Court must take into account the importance of advice
for an incoming President or for a current executive in state government and should recognize

the Kansas legislature’s recognition of the interest in protecting from disclosure documents under

(2)(20).").*

* Defendant also argues that “[l]ifting the confidentiality designation in this case would
effectively nullify Defendant’s ability to exempt from disclosure documents under KORA.”

Doc. 346 at 8. Plaintiffs do not understand—and Defendant has not identified—how this Court’s
determination as to the confidentiality of these two documents would impact Defendant’s ability
to object to KORA requests for other documents. Regardless, Defendant’s preference for the
KORA regime cannot supersede the “good cause” standard mandated under Federal Rules.

13
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While these considerations may be of academic interest, they do not bear directly on the
traditional analysis of whether there is a “necessity” for the designated documents to remain
confidential. A party resisting disclosure “must make a particular showing for each document at
issue of specific prejudice or hardship that will arise from its disclosure.” Rowan, 2017 WL
680070, at *2 (emphasis added). See, e.g., Fourhorn, 261 F.R.D. at 566 (making individualized
determinations as to different categories of documents); see also Doc. 55 at 2 (Protective Order
“strictly construed in favor of public disclosure and open proceedings wherever possible”
(emphasis added)). Defendant has not attempted to make that showing here and instead
speculates about potential future harm in the form of a chilling effect on candid discussions
between individuals and their advisors. This approach does not satisfy the “good-cause” analysis
under Rule 26(c) which requires a fact-specific, document-by-document analysis.

But even taken on their own terms, Defendant’s public policy arguments are inapposite
here. The considerations underlying the exemptions embedded in KORA—and public records
law generally—arise from the fact that government agencies have persistent obligations to
respond to document requests from the public. > Only a more narrow body of documents would
ever be accessible via federal litigation because the documents would have to be relevant to
specific claims in a lawsuit. A chilling effect is less likely because Plaintiffs cannot obtain (and

do not seek) access to the vast majority of Defendant’s documents. And for documents where

® The cases Defendant relies upon are also inapposite. In Wolfe v. Dep’t of Health and Human
Servs., 539 F. Supp. 276, 277-78 (D.D.C. 1982), the court found a report on the Department of
Health and Human Services prepared by then President-elect’s transition team was exempt from
Freedom of Information Act disclosure (FOIA), in light of confidentiality considerations, not
from federal litigation. Defendant’s invocation of United States v. Nixon, 418 U.S. 683, 705-06
(1974), is also misplaced because the Court has already held that the documents fall outside of
the scope of executive privilege implicated in that case. It is unclear why blanket confidentiality
would expand that much more broadly when the privilege itself does not apply (and indeed has
never been invoked by the President). Utah Ass’n of Counties v. Clinton, 255 F.3d 1246, 1254
(10th Cir. 2001) does not appear to have any connection to federal confidentiality doctrine.

14
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there is a real need for secrecy, an agency can still make a particularized showing justifying
continued confidentiality. The government’s interest in blanket confidentiality is therefore
weaker in this context compared to the public’s interest in understanding the nature of disputes in
federal court. Furthermore, to the extent Defendant’s public policy concerns are well-founded,
Congress is free to amend the Federal Rules to address them. But under the current test, the
absence of any showing of particularized harm or prejudice to Defendant strongly militates in
favor of public disclosure of the documents.

C. Section (a)(20) of KORA Does Not Apply to the Documents.

Even though KORA does not govern the determination of whether the documents should
remain confidential, Plaintiffs note that any interest from Defendant in KORA protections is
highly attenuated because the documents do not actually fall within the exemption in Section
(@)(20). This Section is designed to protect an agency’s pre-decisional deliberations. Defendant
argues that Draft Amendment and Photographed Document need not be pre-decisional because
they are, respectively, a preliminary draft and a document now in the agency’s possession.
However, these rationalizations are improperly disconnected from the KORA section’s overall
scheme and purpose.

The clear purpose and “intent of the legislature in providing this exception is to protect an
agency’s internal, predecisional deliberations from early disclosure.” XX Kan. Op. Att'y Gen.
20, No. 86-48 (Apr. 3, 1986), 1986 WL 238281, at *3 (internal quotation marks and citation
omitted) (emphasis added); see XXIV Kan. Op. Att’y Gen. 6, No. 90-14 (Feb. 6, 1990), 1990
WL 547046 (“The exceptions to mandatory disclosure set forth pursuant to [KORA Sections]
221(a)(20)-23) protect an agency’s predecisional deliberations.”) (emphasis added). Moreover,
the Section reflects a recognition of the “importance of frank and uninhibited dialogue within an

agency.” Doc. 346 at 12-13 (emphasis added); see XXIV Kan. Op. Att'y Gen. 6, No. 90-14 (Feb.
15
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6, 1990), 1990 WL 547046 at *2 (“There is a benefit to frank dialogue from and between staff
members which might not occur if memoranda are unprotected from premature public scrutiny.”)
(emphasis added).

Thus, the point of Section (a)(20) is to protect internal discussions and development of
policy as it pertains to the agency’s core functions—not every draft document about any
subject.® The Draft Amendment and Photographed Document are drafts divorced from the
agency’s function in developing policy, and are instead tied to Defendant’s function as a lobbyist
promoting amendments to the NVRA. The documents do not reflect preliminary opinions or
dialogue related to the agency’s function in developing policy, but reflect opinions related to
Defendant’s own independent interests in federal voting law. Therefore, the fact that the
document is a “preliminary draft,” is insufficient to trigger the exemption. By Defendant’s own
concession, the purpose of the documents was not to contribute to the agency’s core functions,
but rather “to advise the president[].” Doc. 346 at 13. The documents do not reflect the “frank
and uninhibited dialogue within an agency,” id. at 12, and are therefore not entitled to KORA
protection.

Finally, KORA’s scheme tips the balance in favor of disclosure. KORA inquiries come
with a presumption of liberal construction, and the statute should be applied “to promote the
public policy of making public records open by any person.” Telegram Publ’g. Co. v. Kansas

Dep’t of Transp., 275 Kan. 779, 789 (Kan. Sup. Ct. 2003).

® The Kansas Attorney General’s Opinion Defendant on which Defendant relies is not to the
contrary. Kan. Atty. Gen. Op. No. 2013-5 (Feb. 5, 2013), 2013 WL 633937. There, the office
assessed that draft minutes of the board of county commissioners were exempt from disclosure
under KORA—but draft minutes of an agency board meeting, convened for the express purpose
of deliberating or considering future policies or actions, would be directly connected to the
agency’s core functions.
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D. The Public Has a Strong Right of Access to Judicial Records

The propriety of continued confidentiality should also be viewed in light of the fact that
Plaintiffs intend to file these documents in connection with motions for summary judgment and
in opposition to motions for summary judgment filed by Defendant. At that point, the
documents would become part of the court record and subject to “the public’s presumptive right
of access to judicial records.” In re Syngenta AG MIR 162 Corn Litig., Nos. MDL 2591, 14-md-
2591-JWL, 2015 WL 3440476, at *1 (D. Kan. May 28, 2015) (O’Hara, J.) (denying motion for
leave to file under seal). Even if Plaintiffs initially filed those documents under seal in
accordance with the Protective Order, Defendant would need to identify “countervailing interests
[that] heavily outweigh the public interests in access” to maintain the documents under seal.
Mann v. Boatright, 477 F.3d 1140, 1149 (10th Cir. 2007). (quoting Rushford v. New Yorker
Magazine, Inc., 846 F.2d 249, 253 (4th Cir.1988)); see also Helm v. Kansas, 656 F.3d 1277,
1292 (10th Cir. 2011) (“parties cannot overcome the presumption against sealing judicial records
simply by pointing out that the records are subject to a protective order . . . [but] “must articulate
a real and substantial interest that justifies depriving the public of access to the records that
inform our decision-making process.”).

This Court has reminded Defendant of the public’s right to access judicial records on
more than one occasion, when he has sought to file entire briefs under seal or to designate broad
swaths of public information confidential. See Doc. 60 at 1-2 (recognizing public’s “general
right” of access to “judicial records and documents” and rejecting “sealing the entire brief and all
of the attached exhibits” upon “discern[ing] no confidential information in the exhibit list”). At
the commencement of discovery, the Court noted “that certain documents that either Secretary
Kobach or Secretary Jordan wants to have treated as confidential are already public record” and

reminded the parties of the Court’s “general operating premise . . . that anything that is relevant
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to a filing with the court is open to the public.” Ex. A Transcript of Discovery and Scheduling
Conference, Fish v. Kobach (Mar. 23, 2016) at 91:10-12; see also id. at 91:21-24 (urging parties to
“exercise good judgment about that which you stamp as confidential so we don't create just
opportunities for people to fight with each other later on.”). These considerations also support
removal of Defendant’s confidentiality designation here.

1. DEPOSITION OF DEFENDANT IS NOT ONLY WARRANTED BUT ALSO THE

MOST EFFICIENT METHOD OF RESOLVING QUESTIONS RELATED TO

THE DOCUMENTS.

The parties agree that discovery may be reopened to address questions prompted by the
newly produced documents. See Doc. 346 at 17. Their dispute centers on whether a limited
deposition should be permitted. Defendant objects to deposition on the grounds that he is a
senior government official and counsel of record in this case. But Defendant has exclusive
personal knowledge regarding these documents and any lobbying efforts regarding the NVRA
related to those documents. At this late date, with the parties’ motions for summary judgment to
be filed in less than three weeks, a limited deposition is proper and would be the most efficient
way for Plaintiffs to address any remaining questions. Moreover, the traditional factors that
militate against deposing a party’s attorney do not apply in this case because the Secretary has
chosen to represent himself pro se and may not use that decision to evade providing relevant,
non-privileged testimony.

A. A Limited Deposition of Defendant Is Proper Because He Has Exclusive Knowledge
of Relevant Evidence Regarding His Efforts to Amend the NVRA.

When it overruled Defendant’s relevance objections and compelled production of the
Responsive Documents, this Court stated:
[B]oth documents contain exactly the type of information contemplated by the

court as relevant. To be clear, neither of these documents conclusively proves
defendant sought to amend the NVRA to alleviate defendant’s burdens under § 5
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as interpreted by the Tenth Circuit in October 2016. But, at a minimum, both

“bear on” (and reasonably could lead to other information bearing on) that

question and, therefore, on whether defendant can meet the current standards that

will be determinative of plaintiffs’ preemption claim in this case.
Doc. 320 at 7-8. Having now obtained the documents, Plaintiffs agree that they provide
powerful circumstantial evidence that Defendant was engaged in such efforts. That is why a
limited deposition of Defendant is appropriate at this juncture. The documents bear on, and
reasonably could lead to additional information bearing on, whether Defendant did indeed lobby
high officials to alleviate his evidentiary burden under § 5 of the NVRA. Defendant has
conceded that he is the only person with personal knowledge regarding the documents and his
efforts in this respect. Plaintiffs should be permitted to ask him, for example, when he created
the documents, what the purpose of the documents is, whether he orally communicated their
content to any other parties, whether he discussed amending the NVRA with federal officials,
what—if any—evidence he provided regarding the prevalence of noncitizenship registration that
would support amending the NVRA, and related follow-up questions. Plaintiffs would be
prejudiced if denied the opportunity to obtain such “unquestionably relevant” evidence going to
heart of their preemption claim in this case. Doc. 320 at 2.

Plaintiffs acknowledge that Defendant is a senior state official and that depositions of
agency heads are typically disfavored. Up to this point, Plaintiffs have declined to insist upon

Defendant’s deposition.” But no court has suggested that depositions of senior government

officials cannot take place under appropriate circumstances, such as when an “official has first-

" During the previous discovery period in May 2016, Plaintiffs corresponded with Defendant
about a potential deposition of the Secretary. When Defendant objected, the parties resolved the
matter without court intervention by determining that Bryan Caskey could answer Plaintiffs’
questions on behalf of the Secretary’s Office. That is different from the current situation where
Defendant has acknowledged that he is the only party who can answer relevant questions related
to the two documents.

19



Case 2:16-cv-02105-JAR-JPO Document 354 Filed 06/20/17 Page 20 of 26

hand knowledge related to the claim being litigated,” Bogan v. City of Boston, 489 F.3d 417, 423
(1st Cir. 2007), or when there is “a special need or situation compelling such testimony.” In re
United States, 985 F.2d 510, 511 (11th Cir. 1993). Such special circumstances are present here
because Defendant has exclusive, first-hand knowledge related to the preemption claim and
therefore, there is good “reason to believe that [a deposition] will produce or lead to admissible
evidence.” Estate of Turnbow v. Ogden City, No. 1:07CV114, 2008 WL 2004328, at *2 (D.
Utah, May 9, 2008). A deposition is further warranted as a sanction in light of Defendant’s
misleading conduct in resisting production of this evidence discussed above.

The circumstances here are analogous to other cases where senior officials were required
to testify in depositions. For instance, in Sherrod v. Breitbart, 304 F.R.D. 73, 76 (D.D.C. 2014),
the court ordered the deposition of a sitting cabinet member, the U.S. Secretary of Agriculture,
because he “ha[d] personal knowledge that is directly relevant to the [defamation] claims and
defenses” and was “the only one in a position to . . . explain” certain evidence “at the heart of
this defamation case.” In New York v. Salazar, 701 F. Supp. 2d 224, 241 (N.D.N.Y. 2010), the
court ordered a limited deposition of an Associate Deputy Secretary of the Interior after plaintiffs
provided preliminary evidence of “bad faith” and “bias” in the agency’s decisionmaking process.
Similarly, a court ordered the deposition of the Mayor of Atlanta after determining that he was
“likely to possess pertinent, admissible, discoverable information which can be obtained only
from him.” Atlanta Journal & Constitution v. City of Atlanta Dep't of Aviation, 175 F.R.D. 347,
348 (N.D. Ga. 1997); see also Prisma Zona Exploratoria De Puerto Rico, Inc. v. Calderon, 154
F. Supp. 2d 245, 247 (D.P.R. 2001) (requiring Governor of Puerto Rico to sit for three-hour

deposition to determine factual issues related to qualified immunity).
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In objecting to a limited deposition, Defendant contends that Plaintiffs could have
“explore[d] . . . matters” related to the documents with Mr. Caskey in his prior depositions and
that interrogatories and requests for admissions would be less burdensome methods of discovery.
Doc. 346 at 18-20. But Plaintiffs could not have examined Mr. Caskey on these matters in
Defendant’s stead because, as Defendant has conceded, Defendant is the only person who can
answer questions about the documents and any lobbying efforts taken in connection with them.

Plaintiffs also do not agree that evaluating these matters through interrogatories or
requests for admission would be less burdensome or preferable to a deposition. To the contrary,
further written discovery would more likely generate additional unwarranted objections, evasive
or incomplete responses, and burdens on the parties and the court in comparison to a single,
time-limited deposition intended to exhaust this area of questioning. The court reached the same
conclusion in United States v. City of New York, No. 07-cv-2067 (NGG)(RLM), 2009 WL
2423307, at *3 (E.D.N.Y. Aug. 5, 2009), when it ordered a three-hour deposition of then-sitting
New York City Mayor, Michael Bloomberg. The court found that “this modest amount of time”
was likely less than the time “devoted . . . to answering interrogatories and . . . . [would be] a
more efficient means of resolving this open dispute than burdening the parties and the Mayor
with further rounds of interrogatories, and, possibly, further court rulings and appeals.” Id. at *3.
As a practical matter, Plaintiffs’ questions regarding the documents and Defendant’s lobbying
efforts would require follow-up questions that would not lend themselves well to written
interrogatories. See Sherrod, 304 F.R.D. at 76 (finding “oral deposition, rather than deposition
by written questions, [] clearly appropriate and necessary . . . [because] written questions lack the
flexibility of oral examination, the latter of which allows the questioner to adjust on the fly and

confine his questions to the relevant ones while still satisfying himself and his client that a
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particular line of inquiry has been exhausted.”). In the interest of conserving judicial resources, a
deposition would clearly be preferable to another round of written discovery in light of
Defendant’s past use of “word-play meant to present a materially inaccurate picture” in response
to the simple request for documents in the Sixth Request. Doc. 320 at 7 n.22.

To the extent Defendant has logistical concerns about a deposition format, Plaintiffs
would not object to limitations on the time of the deposition and an initial confidentiality
designation covering the full transcript of testimony. The parties could also schedule the
deposition at a time when the Court would be available to address any objections quickly. A
limited deposition is the most efficient and practical manner of obtaining this relevant
information.

B. Defendant May Not Evade a Deposition by Choosing to Represent Himself Pro Se.

Defendant further objects to deposition by invoking the “Shelton criteria” and the
presumption against depositions of opposing counsel. This objection is misplaced because
Plaintiffs seek to question Defendant in his capacity as the named defendant and Secretary of
State, not in his capacity as opposing counsel. The factors counseling against depositions of
opposing counsel typically apply when counsel is not the same person as the named defendant.
See Shelton v. Am. Motors Corp., 805 F.2d 1323, 1328 (8th Cir. 1986) (“The Supreme Court in
Hickman v. Taylor, [329 U.S. 495, 511 (1947),] recognized that a lawyer in preparing the
client’s case, assembles information, sifts through what the lawyer considers to be relevant facts,
prepares ‘legal theories and plan[s] strategy, without undue and needless interference.’”)
(emphasis added). In that traditional scenario, it is much less likely counsel would have
significant discoverable information about the case that would be unprotected by

attorney-client privilege.
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When “seeking discovery from adversary counsel,” Shelton should not be “regarded [as]
a talisman for the resolution of all controversies of this nature.” In re Subpoena Issued to Dennis
Friedman, 350 F.3d 65, 71 (2nd Cir. 2003); see also id. at 70-71 (noting that the Eighth Circuit
has limited Shelton to the specific factual scenario concerning the scope of counsel’s
representation in that case). In United States v. Philip Morris, the district court permitted the
depositions of opposing in-house counsel, noting that the attorneys had non-privileged
information and “Plaintiff [was] clearly entitled” to take “[t]estimony on these subjects.” 209
F.R.D. 13, 17 (D.D.C. 2002). The court observed, “[t]he animating concern of Shelton is that
discovery rules must not be used—or abused—to ‘enable a learned profession to perform its
functions . . . on wits borrowed from the adversary,”” by “‘short-cut[ting]’ the discovery rules.”
Id. at 17-18 (quoting Hickman, 329 U.S. 495 at 516 (Jackson, J., concurring)). But where the
“principal rationales driving Shelton are not raised,” the Shelton criteria do not apply. 1d.; see
also Luster v. Schafer, No. 08-cv-02399-PAB-KMT, 2009 WL 2219255 at *2-*3(D. Colo. July
23, 2009).

Plaintiffs do not seek to invade attorney-client privilege or circumvent traditional
discovery—they simply seek to depose the named defendant in this case. Defendant is the only
individual who can answer questions about whether and how he sought to amend the NVRA.
Plaintiffs wish to obtain “discoverable facts,” about Defendant’s efforts to contact public
officials and lobby for NVRA amendments—information which is “not protected by attorney-
client privilege or work product.” United Phosphorus, Ltd. v. Midland Fumigant, Inc., 164
F.R.D. 245, 248 (D. Kan. 1995); see also Luster, 2009 WL 2219255, at *3 (“*Barring
extraordinary circumstances, courts rarely will grant a protective order which totally prohibits a

deposition’ of a person with discoverable factual information.”) (quoting Simmons Foods, Inc. v.
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Willis, 191 F.R.D. 625, 630 (D. Kan. 2000)). Furthermore, to the extent Shelton’s analysis
applies to this scenario, the various factors relevant to deposition of counsel mirror the factors for
deposition of agency heads—considerations which have been satisfied for the reasons stated
above. Because the information Plaintiffs seek is “unquestionably relevant” and non-privileged,
a deposition is warranted. Doc. 320 at 2.

Defendant has a right to choose to represent himself in this matter. But he cannot use that
decision as both a sword and a shield to immunize himself from testimony he would have to give
if he had obtained separate counsel.

CONCLUSION

For the reasons stated above, Plaintiffs request that the Court: (1) sanction Defendant,
including but not limited to assessing attorneys’ fees in connection with the underlying motion to
compel; (2) order that the “Confidential” designation be removed from the responsive
documents; (3) re-open discovery for the limited purpose of deposing Defendant with respect to

the responsive documents; and (4) impose all other sanctions the Court deems appropriate.
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