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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,

V. Case No. 16-2105-JAR-JPO

KRIS KOBACH, in his official capacity as

nglretary of State for the State of Kansas,

Defendants.

CODY KEENER, et al.,
Plaintiffs,

V. Case No. 15-9300-JAR-JPO

KRIS KOBACH, in his official capacity as

Secretary of State for the State of Kansas,
etal.,

CASES CONSOLIDATED FOR
DISCOVERY

N N N N N/ N N N N N N N N N N N N N N N N N N

DEFENDANT KOBACH’S OPPOSED MOTION FOR A STAY PENDING APPEAL
UNDER FEDERAL RULE OF APPELLATE PROCEDURE 8(a)(1)(A)

Comes now Defendant Kris W. Kobach, by and through his counsel of record, for the
reasons set forth in this motion and the accompanying memorandum, hereby requests that this
Court enter a Stay Pending an Appeal of its Order, Dkt. No. 129, pursuant to Fed. R. App. P.

8(a)(1)(A). This motion is opposed by opposing counsel.

Respectfully submitted this 20th day of
May, 2016.
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/s/ Kris Kobach

Kris. Kobach, #17280

Garrett Roe, #26867

OFFICE OF THE SECRETARY OF STATE
120 SW 10th Ave,

Topeka, KS 66612

Tel. (785) 296-4575

Fax. (785) 368-8032

Email: garrett.roe@sos.ks.gov

Email: kris.kobach@so0s.ks.gov

Attorneys for Defendants

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on the 20th day of May, 2016, I electronically filed
the above and foregoing document using the CM/ECF system, which automatically sends notice
and a copy of the filing to all counsel of record.

/sl Garrett Roe
Garrett Roe, Bar No. 26867
Attorney for Defendants
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INTRODUCTION

On May 17, 2015, this Court issued a preliminary injunction mandating that Defendant
Secretary of State, and effectively the 105 county election officers, register to vote every individual
who has applied to register to vote at a Kansas Department of Revenue Division of Motor Vehicle
office (“DMV?”) since January 1, 2013 and who has not in fact been registered to vote as a result
of the requirement in K.S.A. § 25-2309(l). Order at 66. In its Order, this Court stated that making
these changes is a “wholly automated system.” Order at 63. However, that is incorrect. During

oral argument, counsel for Defendant Kobach stated:

But let's go back to the weighing of equities. So first, the Secretary of State's Office
would face significant administrative burdens. So we're talking about identifying
all of these 12,500 people right now that this-- an injunction would affect and
changing their status. Now, identifying them is the part that would take less than an
hour. But then every one of the county election officials would have to go through
each one of those 12-and-a-half thousand records, go in and manually change the
status from suspense to active, federal elections only.

Pl Hearing Tr. pp 114-115, attached hereto as Exhibit A (“Ex. A”). Similarly, Mr. Caskey also
testified that each time someone submits a voter registration application, it must be manually
entered by the relevant county election office. Ex. A, 147. Changing a record would likewise
require a manual change. Mr. Caskey also testified that notices are not automatically sent by the
system. EX. A, 128. The part of the system that is automated was doing a database query to find
those records. Declaration of Bryan Caskey, | 9, attached hereto as Exhibit B (“Ex. B”).
Additionally, the Declaration of Bryan Caskey in support of Plaintiffs Motion for Preliminary
Injunction also described the process of complying with this Court’s order. Defs’ PI Resp, Ex. A,
119, attached hereto as Ex. C (“The Secretary of State’s office would then instruct the counties to
manually modify each of the records of such individuals to be treated as if they were entitled to
vote in federal elections only, unless and until they provided proof of citizenship. . . . This process
would be administratively burdensome and would involve thousands of hours of work,
collectively, by county and state officers.”). The Rule 30(b)(6) transcript, provided to this Court

1
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as an exhibit at the preliminary injunction hearing, also discussed the manual nature of changing
someone from the suspense category to the canceled category. Excerpts of Rule 30(b)(6)
Transcript of Bryan Caskey attached hereto as Exhibit D (“Ex. D”), p. 42-43. The same process
would be required to comply with this Court’s order.

Additionally, the Court’s order does not take into account the individuals who may have
registered to vote a second time after applying to register to vote at the DMV, such as Mr. Stricker.
Declaration of Tabitha Lehman attached hereto as Exhibit E, (“Ex. E”), 1 5. In other words, this
Court’s order does not require a simple automated change within the ELVIS system, it requires
the county election officers to manually search and change each applicable ELVIS suspense and
canceled record to comply with this Court’s order. EX. E, {4-5.

Accordingly, Defendant Kobach requests a stay pending appeal of this Court’s order
pursuant to Fed. R. App. P. 8.1(a)(1). Defendant Kobach is in the process of preparing a request
for expedited appeal of this Court’s preliminary injunction. Precedent exists for this kind of relief.
In its order, this Court noted the Tenth Circuit’s previous decision in Kobach v. Election Assistance
Commission. Order at 31. The Tenth Circuit granted a stay pending appeal in that case, even
though the only burden on the Election Assistance Commission was changing wording on the
Federal Form and having it translated. See Order Granting Stay, attached hereto as Exhibit F (“Ex.

F,’).

ARGUMENTS AND AUTHORITIES
l. Legal Standard.
The purpose of a stay pending appeal is “to preserve the status quo pending appellate

determination.” McClendon v. City of Albuquerque, 79 F.3d 1014, 1020 (10th Cir. 1996); see
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also Nken v. Holder, 556 U.S. 418, 429 (2009) (stay pending appeal “simply suspends judicial
alteration of the status quo™). A party moving for a stay must satisfy the traditional four-part
balancing inquiry applicable to preliminary injunctions: (1) strong showing of likelihood of
success on the merits, (2) the risk of irreparable harm in the absence of a stay, (3) the risk of
substantial injury to other interested parties if the stay is granted, and (4) the risk of harm to the
public interest. Nken v. Holder, 556 U.S. 556 U.S. 418, 425-26 (2009) (quotation marks and
citation omitted); O Centro Espirita Beneficiente Uniao De Vegetal v. Ashcroft, 314 F.3d 463,
465-66 (10th Cir. 2002); McClendon, 79 F.3d 1014, 1020. This is the same inquiry as that as a
preliminary injunction. Id. at 868, n.1. However, when the party seeking a stay meets the other
requirements for issuance of a stay, a moving party is “deemed to have satisfied the likelihood of
success on appeal element if it shows ‘questions going to the merits so serious, substantial,
difficult and doubtful, as to make the issues ripe for litigation and deserving of more deliberate
investigation.”” McClendon, 79 F.3d at 1020; Heideman v. South Salt Lake City, 348 F.3d 1182,
1189 (10th Cir.2003); see also In re Deepwater Horizon, 732 F.3d 326, 345 (5th Cir. 2013)
(moving party need only present “substantial case on the merits” where serious legal questions
are involved and balance of equities favors stay); Citizens for Responsibility and Ethics in

Washington v. Office of Administration, 593 F. Supp. 2d 156, 160 (D.D.C. 2009) (same).

While a stay on appeal is an “extraordinary remedy,” First Savings Bank, F.S.B., v. First
Bank Sys, Inc., 163 F.R.D. 612, 615 (D. Kan. 1995), it is appropriate in cases like the instant one,
where a preliminary injunction issued without full discovery would upend the administration of a
statewide election during a presidential election year. A district court’s decision pursuant to Fed.
R. Civ. P. 62(c) to stay an order pending an appeal is entirely within the court’s discretion. NKken,

556 U.S. at 433; First Savings Bank, 163 F.R.D. at 614 (“An application under Rule 62(c) is
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committed to the court’s discretion . . . .”). The party requesting the stay bears the burden of
showing that each of the factors clearly justifies the court’s decision to exercise its discretion.
Nken, 556 U.S. at 433-34. To obtain a stay pending appeal, the Defendants must establish: (1) a
strong showing that they are likely to succeed on the merits; (2) that they will be irreparably injured
absent a stay; (3) that issuance of the stay will not substantially injure the other parties interested
in the proceeding; and (4) that the public interest favors the stay. Nken, 556 U.S. at 434 (citation
omitted); F.T.C. v. Mainstream Mktg. Servs. Inc., 345 F.3d 850, 852 (10th Cir. 2003) (citations
omitted) (hereinafter “Mainstream Mktg.”).

Generally, the district court must balance each of the four factors in order to determine
whether a stay pending appeal is proper. Under Tenth Circuit precedent, however, a court may
give less weight to the “probability of success” factor if the party seeking a stay pending appeal
has demonstrated that the three other factors “tip decidedly in its favor.” Heideman v. South Salt
Lake City, 348 F.3d 1182, 1189 (10th Cir.2003) (emphasis provided); see also Mainstream Mktg.,
345 F.3d at 853 (holding that despite concluding that “on balance the harm factors tip in the
[movant’s] favor, those factors do not weigh so heavily towards the [movant] as to justify a relaxed
review of the final factor, likelihood of success on the merits.”). Even in such cases, the party
seeking a stay must still demonstrate a probability of success by raising questions going to the
merits that are “so serious, substantial, difficult, and doubtful as to make the issue ripe for litigation
and deserving of more deliberate investigation.” Mainstream Mktg., 345 F.3d at 852-53 (quotation
omitted).

II. The Balance of the Harms Weighs Decidedly in Favor of the Defendants.

Because the inquiry under the likelihood of success factor turns on whether the three harm

factors tip decidedly in the Defendants’ favor, this brief will first address the three harm factors

and will then address the likelihood of success factor. As explained below, the balance of the three
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harm factors tips in the Defendant’s favor, and thus the Defendants are entitled to the relaxed

likelihood of success factor.

A Defendant would suffer irreparable harm if a stay of this Court’s injunction
is not granted

Irreparable harm will occur absent this Court entering a stay of its injunction pending an
appeal. In order to obtain a stay pending an appeal, the movant must demonstrate an injury that is
“certain, great, actual, and not theoretical.” Heideman, 348 F.3d at 1189 (internal quotation marks
and citation omitted). To establish irreparable harm, a party “must show that the injury complained
of is of such imminence that there is a clear and present need for equitable relief to prevent
irreparable harm.” 1d. Irreparable harm would occur in three ways to Defendants.

B. Defendant will suffer harm if the injunction is not modified.

There is a strong public interest in ensuring fair and honest elections. Lair v. Bullock, 697
F.3d 1200, 1215 (9th Cir. 2012). Furthermore, the public has an interest in preventing voter fraud
and safeguarding confidence in the integrity of the electoral process. See Crawford v. Marion
County Election Bd., 553 U.S. 181, 194-97 (2008). The threat of noncitizens registering to vote
in Kansas is not hypothetical. Defendant Kobach produced evidence from one of Kansas’s 105
counties that prior to the SAFE Act going into effect, eleven noncitizens successfully registered to
vote despite attesting to their United States citizenship, and after the SAFE Act went into effect
fourteen were prevented from registering to vote.

Accordingly, the Plaintiffs’ proof-of-citizenship requirement advances the public interests
of ensuring fair and honest elections, preventing voter fraud, and safeguarding confidence in the
integrity of the electoral process. Granting a stay would allow the state to temporarily continue
protecting such public interests.

Second, Defendant will suffer the irreparable harm of having to modify its entire voter

registration system in less than two weeks while still complying with all of the other aspects of the
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NVRA and Kansas election procedures. Declaration of Bryan Caskey, attached hereto (Ex. B)
7-9, 11. Then, if the Tenth Circuit reverses this Court’s preliminary injunction, Kansas would
have to then change those processes again. Contrary this Court’s order that compliance the
preliminary injunction would involve a “wholly automated process,” Order at 62, compliance
would require an extraordinary number of hours of manual attention to tens of thousands of
individual voter records. Ex. B, 18, Ex. E 1 4, Ex. E, 11 4-5. It will take the Kansas Secretary of
State’s Office approximately one half of a day to modify the ELVIS system to comply with this
Court’s order and then notify the counties of the change. Ex. B, 7. Then, all 105 county election
officers will be required to manually open and change tens of thousands of individual voter records,
taking more than a thousand hours of work. Ex. B, {1 8-9; Ex. E. 1 4. Additionally, the Secretary
of State’s Office will need to modify the notice that is given to voter registration applicants who
leave the DMV after having utilized the DMV procedure to apply to register to vote. Ex. B, 7.

Once these procedures are implemented, if the Tenth Circuit overturns this Court’s
preliminary injunction, then the entirety of these procedures, as well as the modifications to the
ELVIS and DMV systems, and finally the training will then have to be reversed. For ELVIS, this
would again require modifying the system back to the old way to track these voters.

Additionally, while not parties to this case, by operation of Kansas law, the individuals
who will suffer the most direct harm by this Court’s ruling are the 105 county election officers and
the citizens of Kansas who either register to vote or attempt to register to vote.> As discussed more
fully under the public interest section, the county election officers are the ones that will shoulder

the burden of implementing this Court’s ruling during a Presidential election as they are forced to

1 Arguably Defendant could have moved for this Court to join all 105 county election officers in
order for Plaintiffs to obtain the relief they seek. However, Defendant chose to this case more
manageable.
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manually change every relevant record in ELVIS and the individuals attempting to register to vote

will be the ones that become confused by the potential changing back and forth of their statuses.

C. Absence of Harm to Opposing Parties if the Stay is Granted.

When determining whether to grant a stay pending an appeal, a court must not only look
to the potential harm to the movant absent a stay, but also consider whether a stay will substantially
injure the other parties involved in the proceeding. Nken, supra, 556 U.S. at 434. The movant has
the burden of demonstrating that the harms caused absent a stay outweigh the harms caused to the
opposing party in the event that the court issues a stay. See, e.g., First Savings Bank, 163 F.R.D.
at 614; United States v. RX Depot, Inc., 297 F. Supp. 2d 1306, 1310 (N.D. Okla. 2003) (including

as part of the court’s analysis for a stay pending appeal whether movant has sufficiently argued
that plaintiff would suffer limited harm by a stay). In the present case, a stay will not cause any

harm to Plaintiffs (or other citizens of Kansas).
1. Granting a Stay Would Have No Effect on the Individual Plaintiffs’

Ability to Register to Vote or to Actually Vote in the Upcoming Federal
Elections.

Granting a stay would have no effect on any of the individual Plaintiffs’ ability to register
to vote in Kansas for the upcoming federal primary or the upcoming federal election in
November. Plaintiffs Fish, Hutchinson, Boynton, and Stricker all provided copies of their
documentary proof of citizenship through discovery and testified at their depositions that they
could complete a voter registration form. For these individuals, the only thing that is preventing
them from registering to vote (and thus voting in the upcoming federal elections) is their stated
decision not to register to vote at this time. As to Ms. Bucci, in her deposition after being
informed of the alternative to providing proof of citizenship—namely providing an affidavit

explaining certain information that would likely establish that she is a citizen and explaining why
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she does not currently possess documentary proof of citizenship—she stated that she could
comply with the process and would do so prior to the election.? Thus, absent this Court’s
preliminary injunction, all of the individual Plaintiffs still have the ability to register to vote for

the upcoming federal elections.
2. Granting a stay would not prevent other citizens from registering to vote

Additionally, this Court considered what effect that K.S.A. § 25-2309(1) has on
individuals who submitted an incomplete voter registration at the DMV other than the named
Plaintiffs in this case. See Order at 39-40. However, evidence presented to this Court
demonstrates that few Kansas citizens likely are being prevented from voting because they lack
documentary proof of citizenship. Conducted prior to this Court’s decision and filed with this
Court as part of Defendant’s expert report is a survey of 500 Kansans which was conducted in
order to attempt to quantify the extent to which Kansas citizens lacked documents proving their
citizenship. See Hans von Spakovsky Expert Report, Doc. No. 100-1. Of those respondents
contacted who were not registered to vote, every person had documentary proof of citizenship in
his or her possession; and not one of them stated that the requirement to provide documentary
proof of citizenship prevented them from registering to vote. Id. at 15. Indeed, of the 500

individuals contacted, only four individuals (less than 1%) stated they were not sure they had any

2 Former Plaintiff Mr. Ortiz who was voluntarily dismissed from this action also provided
documentary proof of citizenship through discovery. Additionally, the current Plaintiffs in the
Keener v. Kobach case all possessed or had ready access to proof of citizenship (two of which
are currently registered to vote). Finally, the Plaintiffs in the Belenky v. Jones case, which this
Court cites, also had documentary proof of citizenship and had previously provided it to the
Department of Revenue. Thus, of the 11 individuals who have challenged some aspect of the
documentary proof of citizenship requirement, only one individual truly does not have ready
access to a copy of any document for purposes of providing it to a county election office.

8
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document readily available—and all four of those individuals were already registered to vote.
Cole Hargraves & Associates Survey, p. 30 of Doc. 100-1.

Additionally, Plaintiffs have not identified a single Kansas citizen, with the exception
Ms. Bucci, who does not possess or have access to one of the documents listed in K.S.A. 25-
2309(l). And Plaintiffs have not identified any Kansas citizen at all who lacks such proof of
citizenship and cannot comply with K.S.A. 25-2309(m). Thus, there is no evidence before the
Court that a single Kansas citizen who has not completed his or her voter registration by
providing documentary proof of citizenship would not be able to become registered to vote if
they chose to do so.?

Finally, whether someone is eligible to vote in federal elections on May 31, 2016 or at a
later date prior to the election, has no bearing on the individual’s ability to vote in that election.
Yet, as discussed below, if the Tenth Circuit reversed this Court’s decision, implementing this
order on May 31, 2016 will have massive ramifications on voters and on election administration
throughout the entirety of Kansas. Staying this injunction would still ensure individuals affected
by this order would be eligible vote in the November federal election while permitting Defendant

the opportunity to seek expedited appeal of this Court’s preliminary injunction.

3. In 2014, a Stay Was Granted at a Similar Point on the Election Calendar

In 2014, a similar question regarding a temporary stay was presented when the District of

Kansas ordered that proof of citizenship be required in the Kansas-specific instructions of the

% The Court was skeptical of the alternative process under K.S.A. § 25-2309(m). See Order 41-
42. However, the survey results may indicate why few individuals have used this procedure—all
nonregistered individuals had proof of citizenship in their possession and 31% of those
individuals contacted simply stated they have not completed their registration because they do
not vote. Regardless, no evidence in the record explains why only three hearings have taken
place.
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National Mail VVoter Registration Form. The timetable was remarkably similar to that in the
instant case. A stay was requested by the federal defendants pending appeal to the Tenth Circuit.
That stay was granted by the Tenth Circuit on May 19, 2014. The case was placed on an
expedited briefing schedule and orally argued before the Tenth Circuit on that summer. The
Tenth Circuit rendered its opinion on November 7, 2014. In like manner, Defendant would
request expedited briefing in the instant case as well; and there is every likelihood that the Tenth

Circuit could again render an opinion before November 8—the date of the 2016 general election.

D. Implementation of the Court’s Preliminary Injunction Risks Harms the Public
Interest as it Raises Unprecedented Risks of Voter Confusion Before the 2016
Presidential Election.

“Court orders affecting elections, especially conflicting orders, can themselves result in
voter confusion and consequent incentive to remain away from the polls. As an election draws
closer, that risk will increase.” Purcell v. Gonzalez, 549 U.S. 1, 4, 127 S. Ct. 5,7, 166 L. Ed. 2d 1
(2006); see also Veasey v. Perry, 769 F.3d 890, 893 (5th Cir. 2014). Those words could not ring
truer in the instant case. To protect the public interest, “there must be a substantial regulation of
elections if they are to be fair and honest and if some sort of order, rather than chaos, is to
accompany the democratic process.” Anderson v. Celebrezze, 460 U.S. 780, 788 (1983) (citation
omitted). If not stayed during this appeal, this Court’s decision will cause great confusion and
uncertainty for voters in Kansas during the 2016 election cycle, regardless of whether this Court’s
decision is overturned on appeal, for three separate reasons.

The first reason involves the notices that DMV registration applicants will receive.
Without a stay, the court’s order would require each of the 105 county election officers to send
notice to each individual in their respective county who currently has an incomplete or cancelled
DMV voter registration application due to lack of documentary proof of citizenship notifying the

10
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individual that (1) he or she is eligible to vote in federal elections, (2) that he or she can still not
vote the majority of the rest of the ballot until that individual provides K.S.A. § 25-2309(l)
compliant documentation. This notice would be in addition to notices already sent to each
applicant informing them of their obligation to satisfy the proof of citizenship requirement in state
law. Thus, after these voters have received numerous notices stating that they are not yet registered
to vote (and in many cases informing them of the 90-day cancellation rule), they would receive a
notice stating that they are registered to vote—for Congressional and Presidential elections—yet
their applications are still incomplete for non-federal elections. On top of that, under the terms of
K.A.R. 8 7-23-15, many of these individual’s voter registration applications for state offices would
still be canceled. Thus, these individuals would be told that they must submit a new voter
registration application along with documentary proof of citizenship to register to vote for offices
for state elections, but that they do not need to do anything to vote in federal elections.

Second, if that were not confusing enough to potential voters affected by this Court’s
decision, if the Tenth Circuit reverses, then these same voters would become even more confused.
The county election officers would then be required to send out a subsequent notice to the up to
50,000 individuals who received the previous notice, stating that those individuals are now not
registered to vote in federal or state elections. While theoretically every time someone receives
notice from a county election office, the individual should open and read the letter, the Plaintiffs
in this case have indicated under oath that they have not done so. The record evidence in this case
from their depositions is that many of the named Plaintiffs do not recall receiving numerous notices
that ELVIS and county election office records confirm were sent to proper addresses on file. None
of those notices were returned undeliverable. Now, this Court’s order would create the possibility

that up to 50,000 individuals will receive at least two conflicting notices—one confirming

11
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registration and a second denying registration—that these voter registration applicants would be
required to read.

Additionally, these individuals would receive multiple notices (and phone calls) from the
county clerks and election officers notifying them that proof of citizenship is required for state
elections, but not for federal elections. This scenario, would result in extreme confusion on
November 8, 2016, if this Court’s preliminary injunction were to be reversed. Based on the sworn
testimony in this case, numerous individuals would be likely to show up on the day of the election
believing they were registered to vote based on the first (or subsequent) notice and phone calls
they received, when in fact an additional notice had been sent informing them that they were not
registered to vote in any election. This would result in unprecedented confusion and delays at
polling places during a Presidential Election. Ex. B, { 14.

Third, the 105 county election offices who would be required to implement this Court’s
preliminary injunction would be especially burdened by this decision—and particularly if it were
to be overturned on appeal. Many of the individuals who received these contradictory notices
would call the county clerks office or election office to find out which notice was correct.
Consequently, the numbers of phone calls would increase dramatically during a time that is already
the most difficult and burdensome during each two-year federal election cycle. Ex. E, 1 8. This
Court’s preliminary injunction would require each election office to go in and manually change
the voter registration status of each record affected by this Court and to send required notices. EX.
B, 19-10; Ex. E, 1 4-6. Then, if this Court’s preliminary injunction were to be overturned, the
county election offices would have to manually change the statuses again and send out additional
notices. Ex. B, 113; Ex. E, 19. Changing these records is not automated. In Sedgwick County

alone, there are 7,205 people currently affected by this Court’s decision. Ex. E, { 4. According to

12
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Sedgwick County Election Commissioner Tabitha Lehman, it will take approximately 17,562
minutes to change each record for just that one office alone. EXx. E, § 4. As to the notices, it would
cost the office $3,590 to comply just for the initial mailing. Id. 6. Then, it would cost that same
number of hours and postage if this decision were reversed.

Finally, it must be remembered that this preliminary injunction comes during a Presidential
election. While to the average person that may not seem an issue in and of itself, however, first-
term Presidential elections are, by their nature, almost always generate the largest voter turnout.
For example, the 2000 Presidential election saw 1,092,716 votes cast. Ex. B, 1 5. The 2004
Presidential election saw 1,213,108 votes cast. ld. The 2008 Presidential election saw 1,264,208
votes cast while the 2012 Presidential election saw 1,213,108 votes cast. Id. In contrast, non-
presidential elections see an even greater drop in voter turnout (857,631 in 2010 and 887,023 in
2014). Because the presidential election of 2016 is likely to generate extremely high turnout, the
likelihood of severe confusion at the polls, longer wait times for all Kansas voters, and the costs
to all 105 county election offices is very real. These problems could be avoided if this Court
simply stayed its injunction pending appeal. And if the Tenth Circuit were to agree with the
conclusions of this Court and issue a decision on a timeline similar to that in 2014, the relevant

voters could still vote in the federal elections of November 8, 2016.

E. Probability of Success on the Merits

Given that the first three factors tip decidedly in favor of Defendant, a more “liberal
definition” requiring only a “relaxed showing” of “probability of success” by Defendant.
Heideman, 348 F.3d at 1189. To satisfy that standard, “probability of success is demonstrated
when the petitioner seeking the stay has raised ‘questions going to the merits so serious,

substantial, difficult, and doubtful as to make the issue ripe for litigation and deserving of more

13
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deliberate investigation.””” Mainstream Mktg., 345 F.3d at 853 (quoting Prairie Band of

Potawatomi Indians v. Pierce, 253 F.3d 1234, 1246-7 (10th Cir. 2001).

Because this Court has just issued an order detailing its own conclusions regarding the
probability of success on the merits, it would be repetitive for Defendant to simply reiterate the
same arguments made earlier. However, it bears mentioning that that there remain multiple
questions of statutory interpretation in this case that are undeniably “serious, substantial [and]
difficult.” Four are particularly worthy of consideration, with the significant possibility that the
Court of Appeals may reach a different conclusions than those reached by this Court.

1. The Scope and Meaning of the Young v. Fordice Holding

Of considerable importance in any appeal will be the Supreme Court’s holding in Young v.

Fordice, 520 U.S. 273 (1997). Referring to the DMV provisions of the NVRA, the Court held:

[The NVRA] says that States cannot force drivers' license applications to submit
the same information twice (on license applications and again on registration
forms). 8 1973-3(c)(2)(A). Nonetheless, implementation of the NVRA is not purely
ministerial. The NVRA still leaves room for policy choice. The NVRA does not list,
for example, all the other information the State may--or may not--provide or
request.

Id. at 286 (emphasis added). This holding from Young contradicts Plaintiffs’ claim that the drivers’
license provisions of the NVRA prevent the state from requesting “other information” outside of
the minimal address and related information on the form. See id. The most natural reading of this
holding is that States are permitted to require documentary proof of citizenship in addition to the
information that the applicant places on the form itself.

This Court came to a different conclusion, saying, “The Court does not read Young as
broadly as Secretary Kobach. ...[T]he Court in Young did not say that the States have unfettered
discretion under the NVRA to request information....” Order at 35. While it is possible to read

that sentence narrowly, as this Court has chosen to do, it is reasonable to believe that the Tenth
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Circuit may adopt a broader reading. Indeed, the phrase “all the other information” suggests
strongly that there is little constraint in the NVRA over what additional information a State may
request. This is undeniably a substantial and difficult question that will be placed before the Tenth

Circuit.

2. Whether “minimum amount of information necessary”’ refers only to
information provided on the form itself.

On this issue as well, the position of the Plaintiffs and the holding of this Court is subject
to significant challenge on appeal. The plainest reading of the NVRA’s text does not support it.
The phrase “may require only the minimum amount of information necessary” comes in the section
describing “[t]he voter registration application portion of an application for a State motor vehicle
driver’s license.” 52 U.S.C. § 20504(c)(2) (emphasis added). The context of that section describes
what must be written on the face of the form. The intent of the NVRA in this section was to avoid
compelling the applicant to complete an excessively long or “duplicat[ive]” form. 52 U.S.C. §
20504(c)(2)(A) It says nothing about documentary proof of citizenship required of registrants
outside of the form.

Further underscoring this point is the parenthetical at the end of the same sentence: ““(other
than a second signature or other information necessary under subparagraph (C))” Id. A signature
is provided “in” the form. The other information described in subparagraph (C) is information “in”
the form, specifically a statement of eligibility requirements and an attestation (with signature) that
the applicant meets those requirements. See 52 U.S.C. § 20504(c)(2)(C). One cannot place one’s
birth certificate “in” the form. One cannot place one’s passport “in” the form. The NVRA was
intended to make it possible to fill out a driver’s license application form while simultaneously
filling out a voter registration application form. See 52 U.S.C. § 20504(c). The NVRA simply

does not speak to the question of providing a document that is entirely outside of the information
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written in the spaces on the form. In summary, the context of the section at the very least raises a
substantial and difficult question that will be placed before the Tenth Circuit.

3. Whether the Court Should Have Defined ‘“Necessary” Objectively

In interpreting the meaning of the word “necessary,” this Court selected a subjective
definition, rather than an objective one. But, within the context of the NVRA, it is possible to
define this word either subjectively or objectively:

e The subjective definition: “Better than all other options, and without an adequate

substitute policy.”

e The objective definition: “Required by state law.”

These definitions are quite different. The former is a subjective judgment about good
policy and bad policy choices when attempting to limit registration to U.S. citizens; whereas the
latter is an objective statement of what state law requires. The Defendant maintains that the latter
is a superior definition. It isa more natural reading of the plain text of the NVRA, it fits the holding

of the Supreme Court in ITCA better, and it is more easily administered by an Article 111 court.

First, consider the wording of the NVRA. The NVRA states that the DMV form may
require: “only the minimum amount of information ... necessary to ... enable State election
officials to assess the eligibility of the applicant and to administer voter registration and other parts
of the election process...” 52 U.S.C. § 20504(c)(2)(B) (emphasis added). The context of the
sentence makes clear that whether something is necessary or not is defined by what the State
election official is required to obtain in order to comply with state law. That is the natural reading
of “administering voter registration and other parts of the election process.” Administering a
process entails complying with relevant laws.

Second, the objective definition of what is “necessary” is more consistent with the proper

role of an Article 111 court. If the subject definition is used, then a court must wade into the policy
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realm and decide whether or not the benefit of requiring proof of citizenship outweighs the costs
of doing so. That is what this Court did in its order. See Order at 37 (opining that the proof-of-
citizenship requirement is “burdensome” and “confusing.”), 41 (performing cost-benefit analysis,
42 (weighing efficacy of alternatives), 43 (concluding that there has not been enough fraud to
“justifly]” the DPOC requirement). These are policy questions on which reasonable people may
disagree; consequently they are legislative in nature and not appropriate for judicial determination.
The subjective definition is not easily administered by any court.

The Defendant will urge the Tenth Circuit to apply an objective definition, rather than the
subjective one chosen by this Court. There is a reasonable possibility that the Tenth Circuit will
agree with the Defendant on this issue. And it is undeniably a substantial, difficult, and doubtful

question.

4, Whether DPOC is the “Minimum ... Necessary” When the Evidence Shows
that Noncitizens have Registered to Vote and Voted.

Finally, even if the Tenth Circuit were to adopt the subjective definition applied by this
Court, under that definition it is clear that DPOC is the minimum requirement necessary. The
subjective definition of “necessary” begs the question: necessary to accomplish what? What is
intended to be accomplished is the prevention of noncitizens from registering to vote. It was
demonstrated that in Sedgwick County alone, there were eleven noncitizens who successfully
registered in a short span of years despite the attestation and signature requirement being in place.
If multiple noncitizens are successfully defying that alternative mechanism for enforcing the
citizenship qualification, then another mechanism is “necessary” to ensure that only citizens are
able to register to vote. On this question as well, it is reasonable to suppose that the Tenth Circuit
may reach a different conclusion than that reached by this Court. Accordingly, it may be said that

the question is substantial, difficult, and doubtful.
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These are not the only issues that the Defendant will present to the Tenth Circuit on appeal.
But they are undeniably ones that meet the standard for the issuance of a stay. There are multiple
difficult questions of statutory interpretation that were presented to this Court, and it would be
prudent to avoid the massive disruption caused by the issuance of a preliminary injunction until

the Tenth Circuit has had an opportunity to weigh in on these difficult questions.

CONCLUSION

For the reasons stated above, the Defendants’ Motion for Stay Pending Appeal should be
granted. Or in the alternative, and at a minimum this Court’s current stay should be extended until
one week after the Tenth Circuit determines whether or not to grant an emergency stay pending

appeal

Respectfully submitted this 20th day of
May, 2014.

/sl Kris W. Kobach

Kris. Kobach, #17280

Garrett Roe, #26867

OFFICE OF THE SECRETARY OF STATE
120 SW 10th Ave,

Topeka, KS 66612

Tel. (785) 296-4575

Fax. (785) 368-8032

Email: garrett.roe@sos.ks.gov
Email: kris.kobach@sos.ks.gov
Attorneys for Defendant Kobach
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on the 20th day of May, 2014, | electronically filed
the above and foregoing document using the CM/ECF system, which automatically sends notice
and a copy of the filing to all counsel of record.

/sl Garrett Roe

Garrett Roe, #26867

Attorney for Defendant Kobach
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
STEVEN WAYNE FISH, et al.,
Plaintiffs,
V. Case No. 16-2105-JAR-JPO
KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et

al.,

Defendants.

N N N N N N N N N N N N

AFFIRMATION OF KRIS KOBACH IN SUPPORT OF DEFENDANT KOBACH’S
MOTION TO STAY THIS COURT’S INJUNCTION PENDING APPEAL IN FISH v. KOBACH

KRIS KOBACH, an attorney admitted to this Court, affirms the following to be true under the
penalties of perjury.

1. I am the Secretary of State of Kansas and am counsel for Defendant Kansas Secretary of
State. | submit this affirmation in support of Defendant’s Motion for Stay in the above captioned matter.

2. Annexed hereto as Exhibit A is a true and correct copy of excerpts of the transcript of
Motion for Preliminary Injunction Hearing.

3. Annexed hereto as Exhibit B is the Affidavit of Bryan Caskey.

4, Annexed hereto as Exhibit C is the Affidavit of Bryan Caskey, previously filed in this
case in support of Defendant Kobach’s Response to Plaintiffs’ Motion for Preliminary Injunction.

5. Annexed hereto as Exhibit D is a true and correct copy of excerpts from the Rule 30(b)(6)
of Kansas Secretary of State representative, Bryan Caskey.

6. Annexed hereto as Exhibit E is the Affidavit of Tabitha Lehman.

7. Annexed hereto as Exhibit F is a true and correct copy of the Order Granting Stay in the

Tenth Circuit case of Kobach v. Election Assistance Commission.
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Respectfully submitted this 20th day of
May, 2016.

s/ Kris W. Kobach

Kris. Kobach, #17280

OFFICE OF THE SECRETARY OF STATE
120 SW 10th Ave,

Topeka, KS 66612

Tel. (785) 296-4575

Fax. (785) 368-8032

Email: garrett.roe@sos.ks.gov

Email: kris.kobach@so0s.ks.gov

Attorneys for Defendants
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16—-2105-JAR Fish, et al., v. Kobach, et al. 04.14.16 1
1 UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
2
STEVEN WAYNE FISH,
3 on behalf of themself and
all others similarly
4 situated, et al., Docket No. 16-2105-JAR
5 Plaintiffs, Kansas City, EKansas
Date: D4/14/1¢6
61 v.
7 KRIS KOBACH,
in his official capacity as
8 Secretary of State for the
State of Kansas, and
9 NICK JORDAN,
in his official capacity as
10 Secretary of Revenue for the
State of Kansas,
11
Defendants.
12 ] e e e e e e e e e
13
TRANSCRIPT OF
14 MOTION FOR PRELIMINARY INJUNCTION
_ REFORE THE HONORABLE JULIE A. ROBINSON
15 UNITED STATES DISTRICT JURGE
16 APPEARANCES:
For the Plaintiffs:
17
Mr. Dale E. Ho Mr. Neil A. Steiner
18 Mr. R. Oricn Danjuma Dechert, LLP - NY
Ms. Sophia Lin Lakin 1095 Avenue of the Americasg
19 American Civil Liberties New York, New York 10036
Union Foundation - NY
20 125 Broad Street
New York, New York 10004
21
Mr. Stephen D. Bonney
22 ACLU Foundation of Kansas
6701 West 64th Street
23 Suite 210
Overland Park, Kansas 66202
24
25 (Appearances continued on next page)

Kelli Stewart, CSR, RPR, CRR, RMR
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42

out on December 5th of 2014.

THE CQURT: You can't say that he received
it, you just know you mailed it to that address.

MR. KOBACH: You-- you know you mailed it.
But we can also say this, he filled out his-- his
registration card on election day, and that card gave
him notice. So assuming he read what he was £f£illing
out, he got notice right there when he filled out the
registration. So he got two notices.

THE COQURT: EBut he couldn't vote,. I mean,
he couldn't-- his vote didn't count. So that's-- it's

too late to do anything at that point.

MR. KOBACH: Correct. But he received—-- the

guestion is, did he receive notice? And the answer is

yes. He received notice that he would not be registered

until he provided proof of citizenship.

THE COURT: As T indicated with Mr. Ho, I
want to ask you more about just the mechanics of how
this works because there's allegations on the
plaintiffs' side that they didn't get notice. There--
in reading through the record, I'm confused about how
this ELVIS system works and whether it's really
reliable. Becéuse it seems like there was a-- a
declaration, maybe it was from Mr. Caskey, about ELVIS

sending out a nctice. But then somewhere else in the

Kelli Stewart, CSR, RPR, CRR, RMR
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changing their status. Now, identifying them is the
part that would take less than an hour. But then every

one of the county election officials would have to go
through each one of those 12-and-a-half thousand
records, go in and manually change the status from
suspense to active, federal elections only.

THE CQURT: But you're telling me the lion's
share of them are going to d¢ that anyway.

MR. KOBACH: What's that?

THE COURT: But yocu're telling me the lion's
share of them, they're going to change their status
ényway.

MR. KOBACH: Eventually. But in these-- in
these—-~ you still have to—-—

THE COURT: No, within 30 days. I mean,
you're telling me in very short measure, most of these
peéple's status are going to be change.

MR . KOBACH: But you're changing it from a
one-~step process to a two-step. If they eventually

provide their proof of citizenship, they will be active

for all elections. What this preliminary injunction
would do is make-- right now make them active for
federal elections only. Then for %4 percent of them,

you go in again and make them active for all elections.

So now two transactions occur in the record instead of

Kelli Stewart, CSR, RPR, CRR, RMR
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1 driver's license office will have no way cf knowing that
2 at the time that the person applies to register to vote.
3 So the statement may be generic enough to cover all

4 circumstances of applicants when the driver's license

5 office will not know the specific status for that

6| applicant.

7 Q. All right. So the person leaves the DMV with a

8 receipt of their transaction. And on that receipt is

9 information about what they have to do next to

10 register—-—- to apply to register to vote?
11 A. Yes.
12 0. Okay. In your affidavit, you indicated that--

13 you gave, I think, a date of notice for each of these ) %
14 plaintiffs. But my understanding now is that the system
i5 provides more than one notice?

16 A. The system itself does not provide that notice. |
17 Each of the 105 county election cffices provide the (
18 notice. They reflect the transmittal of the notice
19| within the system. The system itself does not

20 automatically kick out a notice.

21 Q. Ckay.
22 A, Our instructions to all the 105 county election
23 officers are: Immediately upon receipt of a voter

24 registration application that is incomplete for any

25 reason, not just proof of citizenship, then you

Kelli Stewart, CSR, RPR, CRR, RMR



Case 2:16-cv-02105-JAR-JPO Document 137-3 Filed 05/20/16 Page 6 of 7

10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

16-2105-JAR Fish, et al., v. Kobach, et al. 04.14.1¢6 147

that states the word "voter" on three different dates.
2nd on each of the three dates, there is an "N" next to
the notation, presumably meaning no, they do not want to
register to vote.

Q. So if he-- if it is correct that he declined to
register to vote when he was at the DMV, but then he
subsequently was handed a voter registration card when
he showed up at the election in November, 2014, and
was—-- and began the application process, at that point
does the-- does the individual have-- 1s there a-- does
the individual autcmatically become registered to vote
when he-—- when he provides the application at the-- at
the election time?

L. ©No, that's the-- simply an applicatiocn. The
election office still must review the eligibility
reguirements under Kansas law that adds him into the
voter registration list. That's just an application,
not a registration.

Q0. And what is the policy of the Secretary of
State's Office, and jointly the policy held with the
DMV, when it is discovered that an individual may have
registered to vote and at some point after he provided a
proof of citizenship document to the DMV unrelated to
registering to wvcte?

A, I'm sorry. Would you repeat the question?

Kelli Stewart, CSR, RPR, CRR, RMR
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CERTTITFTICATE

I, Kelli Stewart, a Certified Shorthand Reporter and
the regularly appointed, gualified and acting official
reporter of the United States District Court for the
District of Kansas, do hereby certify that as such
official reporter, I was present at and reported in
machine shorthand the above and foregoing proceedings.

I further certify that the foregoing transcript,
consisting of 195 pages, is a full, true, and correct
reproduction of my shorthand notes as refilected by this
transcript.

SIGNED May 6, 201le.

/s/ Kelll Stewart

Kelli Stewart, CSR, RPR, CCR, RMR

Kelli Stewart, CSR, RPR, CRR, RMR
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,

V. Case No. 16-2105-JAR-JPO

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

DECLARATION OF BRYAN A. CASKEY
May 20,2016

1. Iam a United States citizen, a Kansas resident, and a registered voter in the State of Kansas.
2. Tam the Deputy Assistant Secretary of State for Elections and Legislative Matters for the
State of Kansas, I have had that title since February 2015. Prior to February 2015, my title was
Assistant State Election Director. I have worked in the Kansas elections office since February
1998.
3. My primary responsibilities are to serve as the director of elections for the State of Kansas,
manage the elections division of the Kansas Secretary of State’s office, advise the 105 county
election officers of the state of Kansas (which include the four county election commissioners in
the four largest counties and the county clerks in the 101 remaining counties) regarding the
procedures for conducting elections in Kansas, assist the Secretary of State in revising the

Kansas Election standards, assist the Secretary of State in drafting rules, regulations, and statutes
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governing elections, and oversee the statewide tabulation of votes during primary and general
clections for federal and state offices in even-numbered years.

4, T have reviewed the Court’s May 17, 2016, Preliminary Injunction Order requiring the state to
allow persons who applied to register to vote at a Division of Motor Vehicles office to be eligible
to cast a ballot for federal office beginning on June 1, 2016. In order to clarify certain factual
matters addressed in that order, I am submifting this declaration to the Court,

5. With 2016 being a Presidential Election year, I anticipate the approximate turnout to be
1,200,000 million voters which will equal a turnout in the vicinity of 70 percent, In the 2000
Presidential election 1,092,716 votes were cast. In the 2004 Presidential election 1,213,108
votes were cast. In the 2008 Presidential election 1,264,208 votes were cast while in the 2012
Presidential election 1,182,771 votes were cast. In contrast, non-presidential elections sce fewer
voters participate, In the 2010 gubernatorial election, 857,631 votes were cast. In the 2014
gubernatorial election, 887,023 votes were cast.

6. The Court stated that the change of voting status would affect “about 10,000 voters” in the
2016 elections (Order p. 63). That is not accurate. The Order would immediately affect 16,851
voters (12,473 DMV applicants whose records have been cancelled, and 4,378 DMV applicants
whose records are incomplete). In addition to immediately affecting 16,851 voters, the Order
would also affect another estimated 33,000 voters who apply to register at the DMV between
now and the November election. (That number is derived from the number of voters who
registered at the DMV between May 18, 2012 and November 6, 2012: 32,876). Each of those
33,000 voters would receive a new series of notices informing them that they are currently

registered to vote in federal elections only, but that they can complete their registration and vote
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in all elections if they provide proof of citizenship. So the total number of voters whose records
will in some way be affected is approximately 50,000, not 10,000.

7. To comply with the Order, the ELVIS (ELection Voter Information System) would be
programmed to categorize individuals who have applied to register to vote at a Division of Motor
Vehicle Office and have not yet provided proof of citizenship. The ELVIS system would also be
programmed to categorize individuals who have applied to register to vote at a Division of Motor
Vehicle Office and have not yet provided proof of citizenship, but have had the voter registration
application cancelled for state and local elections. 1 anticipate that this programming could be
completed in one half of a day. Part of this time would involve reviewing the programming with
the vendor and selected county election officials, as well as conducting tests to ensure the
programming is sufficient.

8. Once the ELVIS system has been programmed, my office would then contact each of the 105
county election offices with instructions on changing the status of the voter registration
applications of the 16,851 cancelled or pending applications.

9. The Court’s Order states that “changing applicants’ statuses back to active” is “a wholly
automatic process” (Order p. 62). That is not accurate. Each of these 16,851 records would have
to be changed manually, one by one. Personnel at the 105 county election offices would open
the relevant records in ELVIS and change the status of each application by selecting a new
option in a drop-down box. I anticipate it would take between two and three weeks for every
county to complete this process on every applicable record.

10. Once the changes to the 16,851 records were made in ELVIS, each of the applicants would
receive a notification from the respective county election office informing the applicant of the

change of status, as well as instructions to provide proof of citizenship to be eligible to vote in
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state and local offices. This notice would be in addition to notices that have already been sent to
each applicant informing them of the proof of citizenship requirement in state law. It would take
an additional one to two weeks for all notices to be sent.

11. With respect to the estimated 33,000 new applicants who would be affected between now
and the November 2016 election, my office would work with the Division of Motor Vehicles to
provide a new notice to every person who applies to register to vote at a division of motor
vehicle office. That notice would inform DMV applicants that, if the county deems their
applications to be satisfactory, they would be immediately qualified to vote for federal elections
only. It would also explain that they must provide documentary proof of citizenship to be
qualified to vote in state and local elections. Additionally, it is not known the amount of time
that would be required regarding the new notice that DMV would present to notify applicants
consistent with this Court’s Order.

12. The Order states that the injunction “may end up saving the State money otherwise spent
repeatedly contacting applicants to notify them that they applications are incomplete....” (Order
pp. 62-63). That is not accurate. Each applicant will still receive the same number of notices.
Only the content of the notices will be different. They will be informed that they are eligible to
vote in federal elections only, and that if they wish to vote in all elections, they must provide
proof of citizenship. Additionally, every voter that has been cancelled will also begin receiving
notices again that they would have not otherwise received.

13. If the State prevails in an appeal of the Court’s Order, the modifications to the ELVIS and
DMV systems, will have to be reversed. In addition, training that has been conducted for county
clection officials and election board workers, as well as training for division of motor vehicle

employees will need to be re-done to ensure that every official completely understands the
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laws governing the eligibility of voters participating in the election. For ELVIS, this would again
require modifying the system back to the old way to track these voters. The county clection
offices would have to manually change the statuses again and send out additional notices. This
will add even more confusion to voter registration applicants during this process. Each applicant
will have received multiple notices informing them of opposite conclusions and is dependent on
each applicant opening and understanding each notice that has been sent.

14. 1f the State prevails in an appeal of the Court’s Order, it will be extremely difficult to go
back to the current status quo without causing immense confusion to these affected voters. They
would be informed that they are no longer cligible to vote in any elections. This series of
contradictory notices would cause extreme confusion in a presidential election year.

15. For that reason, the heavy administrative burden and the voter confusion would be greatly
reduced if any such change affecting 50,000 voters is made only once (after an appeal), rather

than made once and then reversed (due to a successful appeal).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,

V. Case No. 16-2105-JAR-JPO

KRIS KOBACH, in his official capacity as

Secretary of State for the State of Kansas, et

al.,

Defendants.

CODY KEENER, et al.,
Plaintiffs,

Case No. 15-9300-JAR-JPO

i i i Tl i g S N N N

KRIS KOBACH, in his official capacity as ) |
Secretary of State for the State of Kansas, et ) CASES CONSOLIDATED FOR
al., ) DISCOVERY

)

AFFIDAVIT OF BRYAN CASKEY

I, BRYAN CASKEY, am competent to testify to the matters stated herein, and having been duly
sworn, do hereby declare, to the best of my knowledge and belief:

1. [ am a U.S. citizen, a Kansas resident, and an eligible voter,

2. My title is Assistant Secretary of State, Elections and Legislative Matters for the St;a;g of \
Kansas. As such, I am the Elections Director for the State of Kansas. 1 have had that
position since February 2015. T have worked in the Kansas elections office since March

1998.
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My responsibility is to oversee the administration of elections in Kansas. Among my

numerous duties in this regard is the fact that I administer the State’s Election Voter

Information System (“ELVIS”) database and work directly with the counties in managing
the registration of voters in the State of Kansas. As part of my reSponsibilities, I issue
instructions to county election officers and county clerks on how elections should be
conducted.

The next statewide election to which the Kansas voter registration system will apply is
the primary election of August 2, 2016. The ballot in that election will contain the names
of candidates for federal, state, county, township and precinct offices. To complete his or

her registration for that election, an applicant may provide proof-of-citizenship to the

relevant county election office up until the close of business on the day before the.
election, or in the case of the August 2, 2016, election, on August 1, 2016.

There are two voter registration application forms that a person can use to register to vote
in Kansas: the State Form and the Federal Voter Registration by Mail Form (Federal
Form). The form that an applicant at the Division of Motor Vehicles (DMV) uses is a
digital version of the State Form. The form that an applicant through the internet uses is
also a digital version of the State Form. To the best of my knowledge, less than 1% of
registrants in Kansas have used the Federal Form.,

It is my understanding that every other State regards their DMV application as a digital

version of their respective State Form.
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7. If one considers all of the current Kansas voters who registered to vote between January
1, 2006, and March 23, 2016, the distribution of those registrants, by place of registration,

is as follows:

ALL OTHER MEANS 41,606 4.8%
ARMED FORCES RECRUITMENT OFFICES 150 0.0%
BY MAIL 132,872 15.4%
CONFIRMATION MAILING 56,221 6.5%
DEPUTIZED OUTPOSTS 3,897 0.5%
DMV ON-LINE ADDRESS CHANGE 36,480 4.2%
ES&S ELECTRONIC POLLBOOK INTERFACE 41 0.0%
FIRST AND SECOND CLASS CITY OFFICES 2,013 0.2%
IN PERSON 96,016 11.2%
MANDATED PUBLIC ASSISTANCE AGENCIES 6,402 0.7%
MOTOR VEHICLE OFFICES 376,233 43.7%
ON-LINE VOTER REGISTRATION 77,117 9.0%
STATE FUNDED DISABILITY OFFICES 306 0.0%
VOTER REGISTRATION DRIVES 30,981 3.6%
(BLANKS) ' 269 0.0%
TOTAL 860,604
8. When a voter registration application is received by the relevant county election officer, a

record is created in the ELVIS database. If the applicant has not yet provided proof-of-
citizenship, the record is considered “incomplete” by Kansas regulation and is designated
as in “suspense” in the ELVIS database until proof of citizenship is received.

9. Proof of citizenship can be provided bringing the document to the county election officer
to be inspected, by mailing a copy of the relevant document to the county election officer
or to the Secretary of State’s Office, by faxing a copy of the document, by emailing a
copy of the document, or (in some counties) by texting a copy of the document. In
addition, the Secretary of State’s office checks approximately monthly with the Kansas

Department of Vital Statistics to see if individuals missing proof of citizenship were bomn
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10.

11.

in the State of Kansas to complete their registration for them. The Secretary of State’s
office also sends names of individuals to the Division of Motor Vehicles (DMV)to -
confirm whether or not the DMV has in its possession a proof-of-citizenship record for
the individual.

The total number of voter registrations applications completed (including providing proof
of citizenship) between January 1, 2013, and March 28, 2016, inclusive, was 244,699.
The total number of voter registration records cancelled because of lack of proof of
citizenship under K.A.R. § 7-23-15 between January 1, 2013, and March 23, 2016 was
16,319. The total of these two numbers is 261,018. Therefore approximately 94%
(244,699/261,018) of voter registration applicants succeeded in providing proof of
citizenship to complete the registration process since the proof-of-citizenship law went
into effect.

K.AR. § 7-23-15 functions as a database maintenance regulation, allowing a county
election officers to change the status of an individual’s record whose voter registration
application was not completed within 90 days of submission from “incomplete™ (or
“suspense™) to “cancelled.” When an individual’s record is “cancelled” because the
individual has failed to provide proof of citizenship to complete the registration process,
the record is not removed from Kansas’s ELVIS database. Rather, the designation of the
record is simply changed from “suspense” to “cancelled.” All of the registran{’s

information remains in the ELVIS system.
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12.

13.

14.

15.

16.

17.

18.

If a court were to so order, it would be possibIe to identify relevant EL VIS records and
change the designation from “cancelled” back to “suspense” or to change the record from
“cancelled” to “active™ (a designation that reflects a fully registered voter).

There are multiple reasons that an individual’s record in the ELVIS database may be
“incomplete™ and designated as in “suspense,” including missing information or missing
signature on the application form, missing proof of citizenship, the fact that a voter is
seventeen years old, and other reasons.

Hundreds of records have been changed to “cancelled” status pursuant to K.A.R. § 7-23-
15 for reasons other than the application lacking proof of citizenship. Many of these
records were in “suspense” status prior to the proof-of-citizenship law taking effect on
January [, 2013.

The number of individuals whose records were currently “incomplete” (on the
“suspense” list) as of March 28, 2016, for reason of not yet providing proof of citizenship
is 14,770. Of that number, 5,655 submitted their voter registration application at a DMV

office.

On November 4, 2014, the number of registered voters in Kansas was 1,744,866. That is
the highest number ever attained in a non-presidential election year.

With the modification of the Kansas-specific instructions of the Federal Form that took
effect on February 1, 2016, the requirements of the Federal Form now match the
requirements of State voter registration form in Kansas. Both require proof of citizenship.
With respect to the individuals who registered with a Federal Form but did not provide
proof of citizenship between January 1, 2013, and January 31, 2016, the State of Kansas

treats those individuals as entitled to vote in federal elections but not in state, county, or
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local elections. However, Kansas law permits the State to obtain citizenship information
on a voter’s behalf}, and the State is taking special measures to ensure that the citizenship
of all of the voters in that group is confirmed prior to the August 2, 2016, primary.
Among those special measures are contacting other States to verify that a birth certificate
exists confirming birth in the United States and contacting the voters themselves by
telephone or in person.

If the State of Kansas were ordered by a court to retroactively treat voter registration
applicants who registered at the DMV after January 1, 2013, as if they were not required
to provide proof of citizenship to vote in federal elections, then Secretary of State’s office
would have to contact all 105 county clerks and election officers to identify relevant
DMYV applicants in their respective counties. The total number of records would likely
be over 20,000. The Secretary of State’s office would then instruct the counties to
manually modify each of the records of such individuals to be treated as if they were
entitled to vote in federal elections only, unless and until they provided proof of
citizenship. The counties would then be instructed to contact each of the relevant
applicants by mail to notify them of the change in their registration status. This process
would be administratively burdensome and would involve thousands of hours of work,
collectively, by county and state officers. It would also involve more than ten thousand
dollars in expense (by county election offices) in the form of printing and mailing
information the relevant applicants.

However, such a task could be accomplished at any time in the future if a court so

ordered.
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21.

22.

23.

24,

If a court were to order the changes described in paragraph 19 above and then
subsequently reverse that decision, it would require those same county election officers to
expend the same amount of hours and money in an attempt to undo those changes—and
at the same time try to figure out if those individuals subsequently provided proof of
citizenship, which would mean that they would be changed to “active” status as fully
registered voters. This would be administratively difficult. It would also be extremely
confusing to voters.

During the federal election cycle of 2014, because of the temporary discrepancy between
the Federal Form (which did not require proof of citizenship) and the State Forms (which
did require proof of citizenship), the Secretary was required to administer a statewide |
election in which 383 individuals who used the Federal Form but did not provide proof of

citizenship were qualified to vote for federal offices only.

* [fall DMV applicants to register to vote who did not provide proof of citizenship were to

be treated as entitled to vote in federal elections only in August and November of 2016,
the number of such voters would likely be over 10,000. The administrative burdens on
the State and counties in conducting a two-tier elections would be severe.

The Secretary of State’s Office and the DMV have established an interagency practice
whereby the DMV sends verification of documentary proof of citizenship to the relevant
county election official. In instances where it is learned that the DMV has failed to
forward such information to the county election official, the Secretary of State’s Office
obtains the relevant documentation from the DMV and instructs the county election

officer to complete the registration of the individual.
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25.

26.

27.

The overwhelming majority of those registration applicants who temporarily appear on
the State’s “suspense list” because they do not submit proof of citizenship with their
application eventually complete their voter registration application. Nearly half have
their United States citizenship confirmed by the State itself during monthly checks with
the Kansas Department of Vital Statistics to determine if the applicant was born in
Kansas and the State already has a birth certificate on file. Others are confirmed as
citizens by the Division of Motor Vehicles, And most of the remainder provide their
proof of citizenship within the 90-day period allowed under Kansas Regulations at
K.AR. § 7-23-15.

A person who changes her surname as a result of marriage to a surname different than
that on her birth certificate does not need to provide her marriage certificate to complete
her proof of citizenship. Kansas Regulations permit her to provide a birth certificate and
simply sign an affidavit stating that her surname has changed. That Kansas Regulation is
found at K.A.R. § 7-23-14.

The Office of the Kansas Secretary of State has in the past attempted to gain access to the
Systematic Alien Verification for Entitlements (SAVE) database maintained by the
federal government. However, we were informed that we could not use the database to
verify whether any particular individual was an alien or a citizen unless we already
possess an “A number” assigned by the federal government for that individual. Because
the State does not collect “A numbers” from voter registration applicants, and in any
event it would make no sense to do so (because only aliens are issued “A numbers”™), the
federal government has not allowed Kansas Secretary of State’s Office to utilize the

SAVE database in any meaningful way.
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28.

29.

30.

31.

In addition to the eighteen aliens who were identified by Sedgwick County as
successfully registering prior to the implementation of the SAFE Act’s proof-of-
citizenship requirement or attempting to register after the requirement, the Secretary of
State’s office identified nineteen other instances of aliens who successfully registered to
vote. The latter group was identified by éomparing the State’s voter rolls to a DMV list
of temporary driver’s license holders in 2009 and 2010.

When the Kansas Legislature deliberated over the SAFE Act in 2011, the Seward County
Clerk provided testimony to the Legislature regarding an incident in 1997 involving the
registration of aliens to vote. The Seward County Clerk stated that approximately fifty
aliens were registered to vote in the period preceding a county referendum on a proposed
hog-farming operation. The Clerk also stated that those aliens voted in the referendum.
Kansas law requires state courts to repott to the Secretary of State the names of those
who decline jury duty because they are not citizens. To date, this method has not
identified any aliens on Kansas’s voter rolls.

The Secretary of State’s Office has inquired about the possibility of using the Electronic
Verification of Vital Events (“EVVE”) system to verify the citizenship of voter
registration applicants. Doing so would be impossible using the information currently
contained in ELVIS. The EVVE system requires a person’s maiden name, mother’s
maiden name, and state of birth. That information is not contained in ELVIS, The EVVE
system also requires the State to pay for each record found, at the same price that other
States charge for the document. It is my understanding that, depending on the State, the

cost to Kansas of using the EVVE system would be anywhere from $5 to $30 per record.
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32.

33.

34,

35.

36.

Kansas was one of the earliest States to allow citizens to register to vote over the internet.
Kansas started doing so in 2008. It is my understanding that numerous states still do not
allow internet registration.

Kansas’s voter participation rate in the presidential election of November 6, 2012 was
66.8%. Kansas’s voter participation rate in the non-presidential election of November 6,
2014, was 50.8%. Kansas was one of only 14 states that increased voter turnout from
2010 to 2014.

I have reviewed the voter registration records of Steven Wayne Fish in the ELVIS
Database. Those records indicate that the DMV has not confirmed receipt of proof of
citizenship documents related to Mr. Fish. Additionally, the ELVIS system indicates that
a notice was sent to Mr. Fish on or about August 27, 2014 alerting him that he needed to
provide a proof of citizenship document.

I have reviewed the voter registration records of Ralph Ortiz in the ELVIS Database.
Those records indicate that the DMV has not confirmed receipt of proof of citizenship
documents related to Mr. Ortiz. Additionally, the ELVIS system indicates that a notice
was sent to Mr. Ortiz pertaining to his lack of citizenship document on or about
December 5, 2014.

I have reviewed the voter registration records of Donna Bucci in the ELVIS Database.
Those records indicate that the DMV has not confirmed receipt of proof of citizenship
documents related to Ms. Bucci. Additionally, the ELVIS system indicates that a notice
was sent to Ms. Bucci on or about August 16, 2013 related to her proof of citizenship.

Additionally, the ELVIS has a note that that Ms. Bucci informed someone at the
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37.

38.

39.

40.

Sedgwick County election office that she would provide her proof of citizenship
documents when she unpacked.

I have reviewed the voter registration records of Charles William Stricker III in the
ELVIS Database. Those records indicate that the DMV has not confirmed receipt of
proof of citizenship documents related to Mr. Stricker. The system also indicates that he
was mailed a notice on or about October 20, 2014, informing Mr. Stricker related to his
proof of citizenship.

I have reviewed the voter registration records of Thomas J. Boynton in the ELVIS
Database. The ELVIS database has no record of Mr. Boynton related to any voter
registration application in August of 2014.

I have reviewed the voter registration records of Douglas Hutchinson in the EL.VIS
Database. Those records indicate that the DMV has not confirmed receipt of proof of
citizenship documents related to Mr. Hutchinson. Additionally, the system indicates that
Mr. Hutchinson was mailed a notice related to his proof of citizenship on June 24, 2013.
On March 7, 2016, the Secretary of State’s Office learned of yet another alien in
Sedgwick County who attempted to register but was successfully stopped by the proof-
of-citizenship requirement. This alien (ELVIS record number 56-13774) applied to
register to vote at the DMV on February 13, 2013. On June 27, 2013, the Sedgwick
County Election Office contacted the applicant by telephone. She admitted during the

telephone call that she was not a citizen of the United States.
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&MWA () 0@&
Bryan Casiey
Assistant Sggfetary of State, Electmn an
Matters for the State of Kansas

State of Kansas
County of Shawnee}SS.

Subscribed and sworn to before me, a Notary Public in and for the above county and state, this

29" day of March, 2016 M
£ ixv@m?

N
amavgggg% Nsi!::ttzufxansas State of Kancac Notary Public
_ﬁ% My Apot. Exp, .H.ﬁ.ﬁl_ County of Grpuonce.

My commission expires U \‘ 2’5{ lq
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Page 1%
1 BRYAN CASKEY '
2 IN THE UNITED STATES DISTRICT COURT '
FOR THE DISTRICT OF KANSAS
STEVEN WAYNE FISH, RALPH
ORTIZ, DONNA BUCCI, CHARLES
3 STRICKER, THOMAS J. BOYNTON,
DOUGLAS HUTCHINSON, AND THE
6 LEAGUE OF WOMEN VOTERS OF
KANSAS, on behalf of themselves i
7 and all others similarly .
situated, j
8 §
Plaintiffs, §
9
vs. No. 2:16-¢cv-21-5
10
KRIS KOBACH, in his official
11 Capacity as Secretary of
State for the State of
12 Kansas; and NICK JORDAN, in
his official capacity as
13 Secretary of Revenue for the
State of Kansas,
14
Defendants.
15
i6 _‘3
17 - 30(b) (6) DEPOSITION OF BRYAN CASKEY |
Taken on behalf of the Plaintiffs §
18 April 6, 2016
19 (The deposition began at 9:33 a.m.) ?
20 :
21 i
22 %
23 Reported By: Saundra Tippins, CCR §
24 Job No. 105330 §
25 1
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Could you frame it in a form, your question in the

Page 42 %
1 BRYAN CASKEY ’*
2 Kansas voter application. g
3 Q So any application they previously
4 submitted is not relevant to them applying,
S essentially not relevant to them applying to
6 become a registered voter in Kansas?
7 A The process begins again.
8 Q And getting into the very
? nitty-gritty, what is the preocess by which a
10 record is changed from being in suspense to being
11 canceled?
12 A The county election office must
13 manually go and review every record, look at the 1
14 time period that the application has been :
13 incomplete. I mean, they have to manually look at ;
16 every record. %
17 And then manually there's a box with an §
18 ELVIS that has a status. They change the status §
19 from incomplete or suspense to canceled, and then §
20 they manually review each one of those records. f
21 Q It's not a process that you can §
22 program ELVIS to say on, you know, April 25th this §
23 record if not updated will become canceled? 3
24 MR. KOBACH: I want to object. §
|
E
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Page 43 3

1 BRYAN CASKEY %

2 form of a question? You said so there's not. You ?

3 said it in the form of a statement. }

4 Q (By Ms. Waldman) Is there a function

5 in ELVIS that would allow the individual S |

6 inputting the record to set essentially an ? g

7 expiration date for a suspended application? ; ;

8 A Not currently. That currently is a % é

9 manual process. § é
10 Q Okay. And does that canceled record / !
11 ever get removed from the ELVIS database? | |
12 A The policy of the Secretary of State §
13 is to not archive records. Archive is a term of |
14 art within the administration of the database. E
15 The system has the capability to archive |
16 records off the system. The policy of the state ;
17 is to not archive off because we have space for |
18 it. 1It's, from my perspective, good practice. 5
12 That way i1f a mistake is ever made, we have all f
20 the information at our fingertips to look at

21 anything.

22 However, I am aware that some counties

23 archive their own records off the system. I

24 can't stop them from doing that. TIt's not :

25 common, but I can't force them to not archive §
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2 CERTIFICATE QOF REPORTER

3 I, Saundra Tippins, Certified Court Reporter
4 (Missouri) and Certified Shorthand Reporter

3 (Kansas), do hereby certify that the witness whose
6 testimony appears in the foregoing deposition was

7 duly sworn by me pursuant to Section 492.010 RSMo;
8 that the testimony of said witness was taken by me
9 to the best of my ability and thereafter reduced to
10 typewriting under my direction; that I am neither
11 counsel for, related to, nor employed by any of the
12 parties to the action in which this deposition was
13 taken, and further that I am not a relative or

14 employee of any attorney or counsel employed by the
15 parties thereto, nor financially or otherwise

16 interested in the outcome of the action.

17

18 Dated: April 8, 2016

19

20

21

22 Certified Court Reporter

23 Within and For the State of Missouri

24

25
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,

V. Case No. 16-2105-JAR-JPO

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al

b

Defendants.

N’ N N’ N N N N N N N N’ N

DECLARATION OF TABITHA LEHMAN
May 20, 2016

1. TI'am a United States citizen, a Kansas resident, and a registered voter in the State of Kansas.

2. lam the Election Commissioner for Sedgwick County in the State of Kansas. I have held this position
since November of 2011. Prior to this position, I have worked in the Sedgwick County election office
since 2008 as either a part time or full time employee, holding multiple positions during that time.

3. On May 17, 2016, this Court ordered that all individuals who had registered to vote at the DMV must
be permitted to vote in the upcoming elections for federal office. As of today, my office estimates
that there are 7,025 individuals on the suspense and canceled list combined. Of those individuals,
based on an ELVIS database query, it is determined that 6,189 individuals immediately fall within
that Order as having applied to register to vote at the DMV and failed to provide proof of citizenship
since January 1, 2013. It is unknown how many more will be affected by the Court’s decision as
additional individuals apply to register to vote at the DMV.

4. Changing individual records in the ELVIS system is not automated, only sorting the records is
automated. To comply with the Court’s order, our voter registration department staff of 5 employees

will be required to manually review each of the 7,025 records and modify those records in the manner
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required by the Office of the Secretary of State. I anticipate changing these records alone will take
17,562 minutes of office time. Additionally, while reviewing these applications, my staff and I must
also review the record to determine whether there is any other reason the applicant is incomplete.
The ELVIS database only permits having one reason that an application is incomplete in the required
drop down box. However, some records may have a secondary reason within the record itself
requiring the applicant to remain in suspense.

To fully comply with this Court’s order our office will have to manually review every record placed
in suspense or canceled since January 1, 2013. Some individuals who first applied to register to vote
at the DMV will have submitted a different voter registration application form. The only way to
determine which of these individuals did that will require us to manually research each record. Every
other county election office will have to undertake the same process.

Once the changes are made in ELVIS, our office would then need to mail notifications to each
affected applicant notifying him or her of this change, as well as instructions to provide proof of
citizenship to be eligible to vote in state and local offices. Having already mailed out notices to each
applicant which informed them of the proof of citizenship document, this would be additional notices.
Based on just the records that are known at this time, I estimate that it would take approximately 15
hours for all of these notices to be mailed out. Additionally, these notices alone would cost the office
approximately $3,590 to comply with this initial mailing. Then, it would cost that same number of
hours and time if this decision were reversed.

This summer is the worst possible time for this Court’s order as it is leading up to a Presidential
election. Presidential elections always include the largest voter turnout and the largest volume of
calls to our office. Our office was already planning to work overtime to simply keep up with this
hectic time frame. 1 estimate that our office will be required to work an extra 300 employee hours
than it already would have to simply comply with this Court’s order.

The voter confusion that will take place as a result of this order is enormous. Our office already

receives approximately 25 calls a week from individuals who receive the standard proof of citizenship
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notice in the mail. Now, following this Court’s order will require our office to send out notices
alerting people that they can vote in the upcoming federal election but not for any state offices. This
will be very confusing and will likely further increase the number of phone calls our office already

receives.

9. Finally, all of this expense, time, and confusion will be exacerbated if this Court’s decision is later

Tabitha Lehman

overturned.

State of ka/\SaS

SS:

County of gec‘x%w‘c/«b

Subscribed and sworn to before me, a Notary Public in and for the above county and state, this

ool Hey e Z?OWQ@}ZP JJW
e \

Notary Public

My commission expires m { g, 26l
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Appellate Case: 14-3062 Document: 01019252101 Date Filed: 05/19/2014 Page: 1

FILED
_ United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit
FOR THE TENTH CIRCUIT May 19, 2014

Elisabeth A. Shumaker

Clerk of Court
KRIS W. KOBACH, Kansas Secretary of erk of Cour

State; KEN BENNETT, Arizona
Secretary of State; THE STATE OF
KANSAS; THE STATE OF ARIZONA,

Plaintiffs-Appellees,

v. Nos. 14-3062 & 14-3072
(D.C. No. 5:13-CV-04095-EFM-TJ7)
THE UNITED STATES ELECTION (D. Kan.)

ASSISTANCE COMMISSION; ALICE
MILLER, in her capacity as Acting
Executive Director and Chief Operating
Officer of the United States Election
Assistance Commission,

Defendants-Appellants,

and

INTER TRIBAL COUNCIL OF
ARIZONA, INC.; ARIZONA
ADVOCACY NETWORK; LEAGUE OF
UNITED LATIN AMERICAN
CITIZENS ARIZONA; STEVE
GALLARDO; PROJECT VOTE, INC.;
LEAGUE OF WOMEN VOTERS OF
THE UNITED STATES; LEAGUE OF
WOMEN VOTERS OF ARIZONA;
LEAGUE OF WOMEN VOTERS OF
KANSAS; VALLE DEL SOL;
SOUTHWEST VOTER
REGISTRATION EDUCATION
PROJECT; COMMON CAUSE;
CHICANOS POR LA CAUSA, INC.;
DEBRA LOPEZ,

Intervenors Defendants-
Appellants.
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ORDER

Before LUCERO, HOLMES, and PHILLIPS, Circuit Judges.

Defendants-Appellants and Intervenors Defendants-Appellants (collectively,
Appellants) have filed motions for (1) a stay pending appeal of the district court’s
order of March 19, 2014; and (2) expedited review of these consolidated appeals.
Having considered the motions, we conclude that Appellants have made the requisite
showing, and we grant the motions for a stay pending appeal. See FTC v.
Mainstream Mktg. Servs., Inc., 345 F.3d 850, 852-53 (10th Cir. 2003) (per curiam)
(settiné forth stay factors); see also 10th Cir. R. 8.1 (same). Accordingly, the

temporary stay entered on May 8, 2014, is dissolved, and the district court’s

March 19, 2014 order is stayed pending appeal.
Further, we grant the request for expedited review. The parties will be
informed by separate order as to the scheduling of oral argument and any changes to

the briefing schedule.

Entered for the Court
ELISABETH A. SHUMAKER, Clerk
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