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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf )
of themselves and all others similarly )
situated, )
)
Plaintiffs, )

) Case No. 16-2105-JAR-JPO
v. )
)
KRIS KOBACH, in his official capacity as )
Secretary of State for the State of Kansas, et )
al., )
)
Defendants. )
)

PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF DOCUMENTS

Pursuant to Rule 37 of the Federal Rules of Civil Procedure, Plaintiffs Steven Wayne
Fish, Donna Bucci, Charles Stricker, Thomas J. Boynton, Douglas Hutchinson, and the League
of Women Voters Kansas (collectively, “Plaintiffs”), hereby seek an order compelling Defendant
Nick Jordan (“Defendant”) to produce documents identified in Plaintiffs’ Third Request for
Production of Documents From Defendant Nick Jordan (“Document Requests,” attached hereto
as Exhibit A). In support thereof, Plaintiffs state as follows:

As required by Local Rule 37.2 of the District of Kansas, Plaintiffs’ counsel has
“conferred or has made reasonable effort to confer with opposing counsel concerning the matter
in dispute prior to the filing of the motion.” Plaintiffs’ counsel held a meet and confer with
Defendant’s counsel about this issue on July 18, 2016. Further, Plaintiffs’ counsel have had
several conversations with Defendant’s counsel who continues to refuse to produce any

additional training manuals.
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At issue are Plaintiffs’ requests for “[a]ll documents concerning the training of driver’s
license examiners with respect to voter registration applications,” and “[a]ll documents
concerning the training of driver’s license examiners with respect to the DPOC law” from
February 18, 2011 through the present (the “Relevant Period”). To date, Defendant has only
produced “current” training materials dated October 21, 2015, June 13, 2016 and June 20, 2016
and has refused to produce the training materials used during the remainder of the Relevant
Period. Defendant’s refusal requires judicial intervention for the reasons below.

BACKGROUND

1. On May 18, 2016, Plaintiffs served Document Requests upon Defendant
requesting “[a]ll documents concerning the training of driver’s license examiners with respect to
voter registration applications” and “[a]ll documents concerning the training of driver’s license
examiners with respect to the DPOC law” used during the Relevant Period. Document Requests
(Exhibit A).

2. In response to the Document Requests, Defendant agreed to produce “current
training materials of driver’s license examiners with respect to voter registration applications at
the Kansas Department of Revenue.” Response to Document Request at 4-5 (Exhibit B).

3. On July 6, 2016 (after the close of fact discovery and multiple requests from
Plaintiffs’ counsel), Defendant produced certain training materials, which consisted of DMV
training materials, dated October 21, 2015, June 13, 2016 and June 20, 2016. Defendant failed to
produce the requested DMV training materials in effect for the remaining portions of the
Relevant Period. Waldman Declaration, { 4.

4, After corresponding by email, the parties met and conferred on this issue on July

18, 2016. Waldman Declaration, 6.
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5. Defendant Jordan continues to refuse to produce all documents concerning the
training of driver’s license examiners with respect to voter registration applications from
February 18, 2011 through June 13, 2016. Waldman Declaration, {1 5 & 6.

6. With Defendant’s reluctance to comply with discovery obligations, this Court
should compel Defendant to produce the requested discovery.

ARGUMENT

. THE TENTH CIRCUIT ROUTINELY REQUIRES DOCUMENTS FROM THE
TIME OF THE RELEVANT EVENTS OF THE CASE.

Discovery of the nature sought here is not novel; rather, it is routinely ordered to be
produced. Federal Rule of Civil Procedure 26(b)(1) provides that “[p]arties may obtain
discovery regarding any nonprivileged matter that is relevant to any party’s claim or defenses
and proportional to the needs of the case.” Courts in the Tenth Circuit have consistently required
defendants to produce training materials from the time of the relevant events of the case. For
example, in Stonebarger the plaintiff moved to compel earlier versions of an “accident
investigation” manual to assess whether the defendant’s “accident investigation customs and
practices changed over time and whether its investigations are accurately and meaningfully
conducted.” Stonebarger v. Union Pac. Corp., No. 13-CV-2137-JAR-TJJ, 2014 WL 3579374, at
*5 (D. Kan. July 21, 2014). The court ultimately compelled the earlier versions of the manuals
to be produced. Id.; see also United States v. Clark, No. 14-CR-20130-02-JAR, 2016 WL
1624073 (D. Kan. Apr. 25, 2016) (ordering the ATF to produce various manuals that were in use
at the time of the events in the case); Youell v. Grimes, 202 F.R.D. 643, 655, vacated on
reconsideration on other grounds by 168 F.Supp.2d 1233 (D.Kan.2001) (ruling that the request
for evaluation manuals from the time of the events of the case to present were relevant and

ordering defendant to produce them).
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Here, the training documents used throughout the duration of the Relevant Period are
necessary and relevant to assess ongoing violations in the joint administration of the challenged
documentary proof of citizenship (“DPOC”) law. The DPOC law was passed in 2011. Each of
the individual plaintiffs attempted to register to vote at the DMV prior to October 2015. Thus,
any DMV training prior to October 2015 is necessary to evaluate these plaintiffs’ claims.
Additionally, the League of Women Voters have been engaged in voter education and advised
potential registrants about the methods they can use to register to vote throughout the Relevant
Period. Accordingly, the training manuals that were used throughout the Relevant Period are
directly related to the allegations in the First Amended Complaint, and should be produced.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court grant their
Motion to Compel and order Defendant to produce training materials for driver’s license
examiners with respect to voter registration applications and to the DPOC law throughout the
duration of the Relevant Period. To the extent there are no additional training manuals,

Defendant should respond to the Requests accordingly.

DATED this 1% day of August, 2016.
Respectfully submitted,

[s/ Stephen Douglas Bonney DALE HO*
STEPHEN DOUGLAS BONNEY (#12322) R. ORION DANJUMA*
American Civil Liberties Union of Kansas SOPHIA LIN LAKIN*

6701 W 64th St., Suite 210 American Civil Liberties Union Foundation,
Overland Park, KS 66202 125 Broad St.

Phone: (913) 490-4100 New York, NY 10004

Fax: (913) 490-4119 Phone: (212) 549-2693
dbonney@aclukansas.org dale.ho@aclu.org

odanjuma@aclu.org
slakin@aclu.org
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NEIL STEINER* ANGELA LIU*

REBECCA WALDMAN* Dechert LLP

Dechert LLP 35 West Wacker Drive

1095 Avenue of the Americas Suite 3400

New York, NY 10036 Chicago, Illinois 60601-1608
T: (212) 698-3822 Phone: (312) 646 5816

F: (212) 698-3599 Fax: (312) 646 5858
neil.steiner@dechert.com angela.liu@dechert.com

rebecca.waldman@dechert.com
Counsel for Plaintiffs

* admitted pro hac vice

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on the 1% day of August, 2016, | electronically filed
this Plaintiffs’ Motion to Compel Production of Documents using the CM/ECF system, which
automatically sends notice and a copy of the filing to all counsel of record.

/sl Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY (#12322)
Attorney for Plaintiffs




