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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

___________________________________ 

STEVEN WAYNE FISH, et al., ) 

  ) 

 Plaintiffs, ) 

  ) 

v.  ) Case No. 16-2105-JAR-JPO 

  ) 

KRIS KOBACH, in his official capacity as ) 

Secretary of State for the State of Kansas, et ) 

al.,  ) 

  ) 

 Defendants. ) 

___________________________________ ) 

 

DEFENDANT’S MEMORANDUM IN SUPPORT OF HIS 72(A) MOTION REGARDING 

THE MAGISTRATE’S JUNE 23, 2017 AND JULY 5, 2017 ORDERS 
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NATURE: Rule 72(a) review of Magistrate’s June 23, 2017 and July 5, 2017 Order. 

FACTS: Kobach is defense counsel and Plaintiffs have not sought means other than a 

deposition to obtain desired information.1  Plaintiffs have completed a draft of their brief and 

believe summary judgment is “simple.”2  Plaintiffs’ counsel has made over 79 attacks about 

Defense counsel.3 Defendant’s lack of clarity was unintentional.4 

QUESTIONS PRESENTED: 

1. Was it an error of law not to apply the Shelton factors? 

2. Was it clear error not to consider whether the deposition was for an improper purpose? 

3. Was sanction regarding unclear argument caused by mistake clear error?  

I. Judge O’Hara erred in permitting a deposition 

 

It was an error of law to permit a deposition of opposing counsel and not apply the 

Shelton factors.  “Shelton was adopted” by the Tenth Circuit.5 Valid reasons exist for restricting 

depositions of counsel and thus a deposition may only occur when “(1) no other means exist to 

obtain the information… (2) the information sought is relevant and nonprivileged; and (3) the 

information is crucial to the preparation of the case.”6  Plaintiffs bear the burden to prove all 

criteria; failure to satisfy one criterion prevents a deposition.7  Plaintiffs do not satisfy any. 

First, the questions on pages 18-19 of the Order can be answered through other means, 

like interrogatories or admissions.8  Second, although the documents may not be privileged, the 

                                                 
1 Dkt. No. 346 (“Ex. B”) at 18-19 
2 Id. at 16. 
3 Ex. B at 16, 18-20. 
4 Dkt. No. 355 (“Ex. A”) at 28; Dkt. 359 (“Ex. E”) at 4-5 
5 Thiessen v. General Electric Capital Corp., 267 F.3d 1095, 1112 n.15 (10th Cir. 2001).   
6 Boughton v. Cotter Corp, 65 F.3d 823, 829 (10th Cir. 1995); Kelling v. Bridgestone/Firestone, 

Inc., 153 F.R.D. 170, 171 (D. Kan. 1994) 
7 Boughton, 65 F.3d at 829-30 
8 See Kelling, 153 F.R.D. at 171; Ex. B at 18-20 
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inquiries may. In their motion to compel, Plaintiffs identify topics that tread on privilege and in 

their sanctions motion include catchall, “issues related to the documents”; these statements don’t 

meet the burden.9  Third, Plaintiffs cannot show that the information is crucial their preparation.  

Mr. Ho admitted a summary judgment draft is complete and summary judgment is “simple.”10 

Judge O’Hara ruled that Shelton was inapplicable because “[W]hen the attorney whose 

deposition is sought is a named party in the lawsuit with personal knowledge of relevant facts… 

courts have found the Shelton criteria inapplicable[.]”11  This is error. Shelton is the “standard for 

determining when the deposition of a party’s attorney should be allowed”12 and the Tenth Circuit 

has not so limited its application.  Furthermore, the Order’s rationale, that Shelton does not apply 

when deposing counsel as a “fact witness,” effectively guts Shelton.13  The second Shelton factor 

requires the information sought be relevant and not privileged—i.e. discoverable information.  In 

Boughton and Thiessen, the Tenth Circuit applied the Shelton test even though depositions were 

sought regarding factual matters and purportedly for roles other than actions as counsel in the 

case.14  Thiessen involved corporate counsel’s purging directive; Boughton applied Shelton 

despite counsel allegedly having other roles and even prevented exhibit identification at trial.15 

This Court has also “almost universally applied the Shelton criteria,”16 including cases where 

                                                 
9  Ex. B at 20-21 
10 Ex. B at 21; Ex. C at 27:15-17 
11 Ex. A at 21-22 
12 Horizon Holdings, L.L.C., No. 01-2193-JWL, 2002 WL 1822404, *2 (D. Kan. 2002) 
13 Ex. A at 20 
14 Thiessen, 267 F.3d at 1111-1112; Boughton, 65 F.3d at 829 (record supported treating attorney 

as counsel despite other alleged roles). See also Murphy v. Adelphia Recovery Trust, No. 3-09-

MC-105-B, 2009 WL 4755368, *3 (N.D. Tex. 2009) (Shelton applied to attorney who had not 

entered an appearance but who had participated in strategy)  
15 Theissen, 267 F.3d at 1112. Boughton, 65 F.3d at 828-29; 831, n.12. 
16 Layne Christensen Co. v. Purolite Co., 09-2381-JWL, 2011 WL 1230332, *2 (D. Kan. 2011) 
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attorneys would be fact witnesses.17  Admittedly, a minority of this Court’s decisions have not 

applied Shelton.18  Those decisions were not appealed and the Tenth Circuit which previously 

stated in Thiessen it “adopted” Shelton.  The Tenth Circuit did not reject or limit Shelton’s 

application in Boughton or Thiessen (or since that time) as the Order has. 

The Magistrate also clearly erred in failing to consider whether to prevent the deposition 

because it is being sought to embarrass, annoy, or harass.19  Mr. Ho’s tweets indicate this.20   

II.  Judge O’Hara erred in ordering sanctions. 

 

The sanctions against Defendant should be reversed for clear error because the statements 

in the brief were due to a lack of clarity, caused by last-minute editing and thus were an honest 

mistake, not an intent to mislead.21  Defendant explained what arguments he was trying to make, 

including correcting perceived misstatements by Plaintiffs,22 has apologized for the lack of 

clarity, and tried to explain what happened to cause the lack of clarity.23  The Magistrate 

committed clear error sanctioning Defendant for an honest mistake and refusing to reconsider the 

expanded explanation.24  This Court has equitable powers to reverse if it so chooses as well.25 

CONCLUSION 

For these reasons, this Court should set aside Judge O’Hara’s June 23, 2017, Order. 

                                                 
17 Ed Tobergate Associates Co. v. Russell Brands, LLC, 259 F.R.D 550, n.15 (D. Kan. 2009); 

Continental Coal, Inc. v. Cunningham, No. 06-2122-KHV, 2008 WL 145245 (D. Kan. 2008)  
18 See Ex. A at 20, n.72.  United Phoshorus, Ltd. v. Midland, cited in the Order, involved 

deposition scope, not whether to take a deposition. 164 F.R.D. (D. Kan. 1995) 
19 Ex. A at 18, 22 
20  Exhibit B at 14-16, Ex. D 
21 Ex. A at 4; Duprey v. Twelfth Judicial Dist. Court, 760 F. Supp.2d 1180, 1200 (D.N.M. 2009) 
22 Ex. B at 23-28 
23 Ex. E at 4-5 
24 See Frydman v. Department of Justice, 760 F. Supp. 193, 193-94 (D. Kan. 1991) 

(reconsidering an order after explanation that certain documents were in a different system).     
25 See National Business Brokers, Ltd. v. Jim Williamson Productions Inc., 115 F. Supp.2d 1250, 

1255-56 (D. Colo. 2000) (permitting reconsideration even if standards are not met)  
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Dated, July 5, 2017    Respectfully submitted,  

 

/s/ Garrett Roe  

Garrett Roe, Kansas Bar No. 26867  

Kris W. Kobach, Kansas Bar No. 17280  

KANSAS SECRETARY OF STATE’S OFFICE  

Memorial Hall, 1st Floor  

120 S.W. 10th Avenue  

Topeka, KS 66612  

Tel. (785) 296-2034  

Fax. (785) 368-8032  

kris.kobach@ks.gov  

Attorney for Defendant 
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CERTIFICATE OF SERVICE 

 

I, the undersigned, hereby certify that, on the 5th day of July, 2017, I electronically filed 

the above and foregoing document using the CM/ECF system, which automatically sends notice 

and a copy of the filing to all counsel of record. 

 

 s/ GARRETT ROE  

 Garrett Roe, Bar No. 26867 

 Attorney for Defendant Kobach 
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