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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

STEVEN WAYNE FISH, et al., ) 

  ) 

 Plaintiffs, ) 

  ) 

v.  ) Case No. 16-2105-JAR-JPO 

  ) 

KRIS KOBACH, in his official capacity as ) 

Secretary of State for the State of Kansas, et ) 

al.,  ) 

  ) 

 Defendants. ) 

___________________________________ ) 

 

DEFENDANT’S MEMORANDUM SUPPORTING RECONSIDERATION OF  

JUDGE O’HARA’S JUNE 23, 2017, ORDER 

 

STATEMENT OF FACTS 

1. Magistrate O’Hara entered an Order on June 23, 2017 granting a deposition of 

Secretary Kobach and for sanctions.  Dkt. No. 355. 

 2. Magistrate O’Hara ordered a deposition of Secretary Kobach.  Id. 

 

 3. Magistrate O’Hara granted Plaintiffs’ Motion for Sanctions stating Defendant 

engaged in “deceptive conduct.”  Id. at p. 4. 

STATEMENT OF THE QUESTIONS PRESENTED 

 

1. Does the deposition of Secretary Kobach raise an ethical issue under KRPC 3.7? 

2. Was the sanctions finding correct given that any lack of clarity was unintentional? 

ARGUMENT 

I. Standard of Review 

“Whether to grant or deny a motion for reconsideration is committed to the court's 

discretion.” Campbell-Marshall v. JC Penny Co., No. 08-2320-CM-DJW, 2008 WL 4540465, at 

*1–2 (D. Kan. 2008).  A motion to reconsider “is appropriate only if the court has obviously 
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misapprehended a party's position, the facts, or applicable law, has mistakenly decided issues not 

presented for determination, or the moving party produces new evidence which it could not have 

obtained through the exercise of due diligence.” Id. “The party moving for reconsideration has 

the burden to show that there has been a change of law, that new evidence is available, or that 

reconsideration is necessary to correct clear error or prevent manifest injustice.” Id.  

Reconsideration may, however, be “appropriate where the court has misapprehended the facts, a 

party's position, or the controlling law.” Id. at 2; see also Anderson v. United Auto Workers, 738 

F. Supp. 441, 442 (D.Kan.1990).  In the instant matter, Defendant makes this motion to prevent 

manifest injustice, because the Court may have misapprehended the party’s position with respect 

to the deposition matter, and because the Court may have misapprehended the facts with regard 

to the brief matter. 

II. The Court Should Reconsider its Ruling as it Presents a Potential Ethical Issue 

Concerning Rule 3.7  

 

In Defendant’s Response to Plaintiffs’ Motion for Sanctions (Dkt. 346, p. 18), Defendant 

cited the Kelling opinion.  In that opinion, this Court mentioned that the deposition of an attorney 

in a case raises “unique problems,” including “perhaps disqualification of the attorney.” Kelling 

v. Bridgestone/Firestone, 153 F.R.D. 170, 171 (D. Kan. 1994)(quoting N.F.A. v. Riverview 

Narrow Fabrics, Inc., 117 F.R.D. 83, 85 (M.D.N.C.1987).  Defendant did not elaborate on what 

the specific ethical problem was.  Because this Court did not address the ethical issue in its 

Order, Defendant fears that the Court did not apprehend the specific ethical concern at issue. 

Under Rule 3.7(a) of the Kansas Rules of Professional Conduct: 

“[a] lawyer shall not act as advocate at a trial in which the lawyer is likely to be a 

necessary witness except where: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony relates to the nature and value of legal services rendered 

in the case; or 
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(3) disqualification of the lawyer would work substantial hardship on the 

client.” 

 

KRPC 3.7(a). In the instant matter, Secretary Kobach is concerned that this Court’s Order raises 

an ethical issue if he becomes a deposition witness in the case, as it raises the possibility that he 

may be called as a witness at trial.  This concern is part of the reason that opposing counsel 

depositions “should only be permitted” when “no other means exist to obtain the information” 

such as other discovery methods.  Kelling, 153 F.R.D. at 171.  If a deposition were to occur, he 

might not be able to serve as both a principal attorney for the Defense as well as a potential 

necessary witness.  Secretary Kobach is concerned that his inability to argue the merits at the 

trial stage would significantly impair the Defense. 

Based on Defendant’s research, KRPC 3.7 typically does not affect an attorney in the 

pretrial stages.  “By its express terms, KRPC 3.7(a) is only a prohibition against the attorney 

acting as an ‘advocate at trial.’”  American Plastic Equipment, Inc. v. Toytrackerz, LLC, 2009 

WL 902424, *6 (D. Kan. Mar. 31, 2009).  In addition, “the Rule typically does not disqualify the 

lawyer from performing pretrial activities such as participating in settlement negotiations and 

conferences, strategy sessions, pretrial hearings or conferences, or motions practice.”  Id.   

There is also case law in this Court suggesting (but not stating categorically) that Rule 3.7 

should be limited to jury trials only.  This Court has stated that the primary purpose of Rule 3.7 

“is to avoid jury confusion at trial.” Lowe v. Experian, 328 F. Supp. 2d 1122, 1126 (D. Kan. 

2004). And two weeks ago, this Court stated, in dicta, the following: 

Because a jury is not present for pretrial proceedings, the rule does not disqualify an 

attorney from participating in those activities. Similarly, the rule should not apply to non-

jury proceedings, as the underlying policy concerns necessitating the rule (namely, 

avoiding jury confusion) would not apply. Though evidentiary hearings have sometimes 

offered an exception to this general policy, typically such exceptions are only made in 

instances where the evidence to be collected during the evidentiary hearing is to be 

presented to a jury at trial. 
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Darnell v. Merch., No. 17-CV-3063-EFM-TJJ, 2017 WL 2618823, at *5 (D.Kan. June 16, 2017). 

To date, Defendant has not found a definitive holding from the Court on this question, 

and Defendant is concerned about any ethical conflict that may arise.  Based on Defendant’s 

reading of the above cases, it would appear that, since this is a bench trial, it may be consistent 

with Rule 3.7 for Secretary Kobach to be deposed but nevertheless remain as counsel at trial.  

However, Defendant is concerned that proceeding with a deposition relying solely on his own 

reading of one or two cases that do not specifically address the instant situation may lead to an 

ethics problem later.  Therefore, Defendant asks the Court to either (1) reconsider its ruling on 

the issue of deposing Secretary Kobach at all to avoid these ethical issues, or (2) amend its order 

and state that because this is a bench trial rather than a jury trial, Secretary Kobach will not be 

disqualified under Rule 3.7 from serving as lead counsel at the upcoming trial if a deposition 

occurs.  Amending or reconsidering the previous ruling would eliminate the potential “manifest 

injustice” of preventing Defendant from having his counsel of choice in this case.  See Mike v. 

Dymon, Inc., No. CIV. A. 95-2405-EEO, 1996 WL 427761, at *3 (D. Kan. 1996). 

III. Defense Counsel’s Lack of Clarity in the Response to Plaintiffs’ Motion for 

Sanctions was Unintentional 

 

In the Court’s June 23, 2017, Order, this Court sanctioned Defendant for “defendant’s 

deceptive conduct and lack of candor.” Dkt. 355, p. 4.  Because the words of the Court suggest 

intentional deception when there was no intent to deceive, Defendant believes that this portion of 

the Order is manifestly unjust.  Defendant hopes that with additional context, this Court would 

see that the issue involved last-minute editing to meet page limitations; which led to the deletion 

of language that more fully explained the point Defendant was making.  
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The additional context is as follows.  The primary author of the brief was Mr. Garrett 

Roe.   Mr. Roe was working on this brief into the evening on its due date, Tuesday, February 7, 

2017.  Mr. Roe had spent Sunday, Monday, and Tuesday essentially re-writing an earlier draft, 

while also being consumed with other discovery issues.1  Mr. Roe sent the brief to Secretary 

Kobach to review at approximately 6:30 p.m. on February 7.  The draft was approximately 34 

pages long at that time, four pages overlength.  Secretary Kobach reviewed the draft in order to 

assist Mr. Roe by suggesting cuts that would reduce the brief in size to the permissible page 

limits.  Mr. Roe was simultaneously preparing exhibits, further reviewing case law on certain 

arguments, and finishing citations.  The brief was e-mailed back to Mr. Roe at just before 10:30 

p.m., when Mr. Roe was still working on exhibits and citations.  At that point, Mr. Roe lacked 

the time to thoroughly review the edits and did not realize that the shortened brief did not explain 

the arguments at issue here as fully as in the original draft.   

It is Defendant’s hope that this Court would recognize that the lack of clarity was a 

mistake compounded by last minute editing, made in good faith, and would reconsider its ruling 

stating otherwise.  Defendant apologizes to the Court for this misunderstanding and will do a 

better job of ensuring that future arguments are presented more clearly. 

Respectfully submitted this 29th day of June, 2017, 

 

 /s/ Kris Kobach  

 Kris W. Kobach, Kansas Bar No. 17280 

 Garrett Roe, Kansas Bar No. 26867 

 KANSAS SECRETARY OF STATE’S OFFICE 

 Memorial Hall, 1st Floor 

 120 S.W. 10th Avenue, Topeka, KS  66612 

 Tel. (785) 296-2034; Fax. (785) 368-8032 

 kris.kobach@sos.ks.gov 

 Attorney for Defendant 

                                                 
1 Mr. Roe obtained a one day extension in an effort to not delay the issue any longer.  See Dkt. 

No. 284.  In retrospect, Mr. Roe wishes he would have sought a two-day extension. 
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CERTIFICATE OF SERVICE 

 

I, the undersigned, hereby certify that, on the 29th day of June, 2017, I electronically filed 

the above and foregoing document using the CM/ECF system, which automatically sends notice 

and a copy of the filing to all counsel of record. 

 

 s/ GARRETT ROE  

 Garrett Roe, Bar No. 26867 

 Attorney for Defendant Kobach 
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