IN THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

STEVEN WAYNE FISH, et al.,
Plaintiffs/Appellees,
Case No. 17-3161

Appeal from the District of Kansas
Judge Julie Robinson

V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas,

Defendant/Appellant.

N N N N N N N N N N N

EMERGENCY MOTION FOR A STAY PENDING APPEAL

Comes now Defendant/Appellant, the Secretary of State for the State of Kansas, by and
through his counsel of record, and hereby moves this Court for a stay of his August 3 deposition
pending appeal of the district court’s order (USDC ECF 374) denying the Secretary’s Fed. R. Civ.
P. 72(a) motion and memorandum in support (ECF 362/363). The Secretary’s Rule 72(a) motion
moved the district court for reconsideration of Magistrate O’Hara’s order (ECF 355) granting the
Plaintiffs’/Appellees’ request for a discovery deposition of the Secretary. The district court
scheduled the Secretary’s deposition for Thursday, Awugust 3, 2017 at 10:00am.
Defendant/Appellant Secretary Kobach is appealing to the Tenth Circuit pursuant to 28 U.S.C.A.

§ 1292(a)(1) and Fed. R. App. P. 8(a)(2).

JURISDICTION

Defendant/Appellant Secretary Kobach submits this interlocutory appeal of the order
compelling his deposition under Fed. R. App. R. 8(a)(2) pursuant to the collateral order doctrine,
which is a narrow exception to the finality rule for appeals. In re Tri—Valley Distrib., Inc., 533

F.3d 1209, 1215 (10th Cir.2008). The collateral order doctrine allows the Court to review certain



orders under § 1291 even when there is no final judgment. Henderson v. Glanz, 813 F.3d 938, 947
(10th Cir. 2015) (quotations and alterations omitted).

Under the collateral order doctrine, this Court may exercise jurisdiction over non-final
decisions if the appellant shows that the district court's order “[1] conclusively determined the
disputed question, [2] resolved an important issue completely separate from the merits of the
action, and [3] is effectively unreviewable on appeal from a final judgment.” Margheim v. Buljko,
855 F.3d 1077, 1083 (10th Cir. 2017) (citing United States v. Copar Pumice Co., 714 F.3d 1197,
1204 (10th Cir. 2013)). Here, the district court’s order conclusively determined that the Secretary
must submit to a discovery question to answer questions about the etiology of a confidential
document unrelated to the litigation at hand.

The order also resolved an important issue that is separate from the merits of the litigation
because the etiology of the document and Secretary Kobach’s discussions with President-Elect

Trump on November 20, 2016, do not at all address the narrow merits of the action Plaintiffs bring,

which are only, to wit:

1) Whether Kansas law requiring documentary proof of citizenship from
applicants applying to vote at a Kansas Department of Motor Vehicle office
violates the National Voter Registration Act of 1993 (hereinafter “NVRA”)
(Count I);

2) Whether Kansas state regulations violate the NVRA by failing to register a
voter who fails to submit this documentary evidence within 90 days after
applying (Count I1);

3) Whether the Kansas state regulations violate the NVRA in how Kansas
maintains its voter list (Count I11);

4) Whether the Kansas Secretary of State is failing to coordinate with the NVRA
in general (Count 1V);

5) Whether Kansas law attempts to preempt national elections law (Count V); and,

6) Whether requiring proof of citizenship violates the right of United States
citizens to travel (Count VI) (dismissed by the district court on 5/4/17), USDC
ECF 334).

See Plaintiffs’ First Amended “Class Action” Complaint for Injunctive and Declaratory
Relief, USDC ECF 39, p. 2-3, 33-36 (3/17/16).



Last, the order will be effectively unreviewable once his deposition is forced to occur.
Thus, all elements of an interlocutory appeal allowed by the collateral order doctrine are met.
Margheim v. Buljko, 855 F.3d at 1083.

This Court has jurisdiction to resolve certain collateral orders when their effect on the
litigation is significant. Miller v. Basic Research, LLC, 750 F.3d 1173, 1176 (10th Cir. 2014). The
district court order is an appealable collateral order because the Appellants’ rights will be
effectively unreviewable at a later time in the litigation. Id.

Appellant Secretary Kobach files this appeal directly to the Tenth Circuit pursuant to Fed.
R. App. P. 8(a)(2) because it would be impracticable to first move in the district court given the
district court’s denial of the requested relief on three separate occasions. Indeed, Appellant first
moved for reconsideration for the Magistrate Judge’s initial order (USDC ECF 355) compelling
the Secretary to appear for a discovery deposition but the Magistrate denied his request (USDC
ECF 361). Appellant then filed a Rule 72(a) motion requesting the District Judge to review and
reject the Magistrate’s order compelling the deposition, however, last week District Judge Julie
Robinson denied Appellant’s motion (USDC ECF 374). As a result, a request for relief from the
order to compel his deposition would be impracticable as well as futile since the district court has
already reviewed the issue and has ruled against Appellant.

ARGUMENT

Appellant seeks review of the district court’s orders compelling him to appear for a
discovery deposition on four bases: 1) the Morgan doctrine, also called the deliberative process
privilege, protects the thought processes of executive officials from judicial intrusion and squarely
applies here (United States v. Morgan, 313 U.S. 409 (1941)); 2) Fed. R. Civ. P. 26(c)(1)(A)

prohibits depositions that are used to harass, burden, or used to gain information when it is



available from less intrusive discovery; 3) the subject of the deposition are two documents that the
press photographed the Secretary carrying into a private meeting with the President-Elect of the
United States which are wholly irrelevant to the claims asserted in Plaintiffs’ First Amended
Complaint; and 4) the “limitations” placed on the deposition by the district court magistrate are
prejudicial to Appellant in light of available alternatives to a deposition.

Appellant asserts that the district court erred in refusing to apply the deliberative process
privilege to Appellant’s testimony concerning the two documents at issue, and specifically holding
that the deliberative process privilege was not available to state agencies. The district court erred
in not analyzing the Morgan doctrine which squarely applies in this instance. Appellant further
asserts that the district court erred in ordering a discovery deposition instead of written discovery,
especially because such discovery was available to Appellees/Plaintiffs and Appellant had asserted
that written discovery was least intrusive to his work as Secretary of State. Further, the court failed
to consider that there were no exigent circumstances that would justify a high-ranking elected
official to submit to a deposition. For all of these reasons, supported with legal argument below,
Appellant/Defendant Secretary Kobach requests this Court to quash his August 3 deposition.

. The Morgan Doctrine, Foundational to the Deliberative Process Privilege, Protects the

Thought Processes of State and Federal Agency Officials from Judicial Intrusion and
Squarely Applies in the Absence of “Exceptional Circumstances.”

Federal courts have long recognized that, absent extraordinary circumstances, high-ranking
officials should not be subjected to depositions. United States v. Morgan, 313 U.S. 409, (1941).
As to “extraordinary circumstances,” the consensus among federal courts is that, in order to justify
the involuntary deposition of a high-ranking official, they only exist when that official has direct
personal knowledge, concerning a material fact that cannot be obtained through other sources. See

e.g., Buono v. City of Newark, 249 F.R.D. 469, 471 n. 2 (D. N. J. 2008); In re Holder, 197 F.3d



310, 314 (8" Cir. 1999). See, e.g., Simplex Time Recorder Co. v. Sec’y of Labor, 766 F.2d 575,
586 (D.C. Cir. 1985); In re FDIC, 58 F.3d 1055, 1060-61 (5" Cir. 1995); In re Kessler, 985 F.2d
510, 513 (11" Cir. 1993). This rule is based on the notion that “high ranking government officials
have greater duties and time constraints than other witnesses” and that, without appropriate
limitations, such officials will spend an inordinate amount of time tending to pending litigation.
Bogan v. City of Boston, 489 F.3d 417, 423 (1st Cir. 2007) (deposition of mayor was quashed since
he was a high ranking official and other available avenues of discovery had not been exhausted to
obtain relevant information before turning to mayor); Sweeney v. Bond, 669 F.2d 542, 546 (8" Cir.
1982) (state governor not required to testify absent a compelling need).

The consistent application of the doctrine to determine if extraordinary circumstances exist,
considers whether or not the party seeking the deposition has shown: (1) that the official's
testimony is necessary to obtain relevant information that is not available from another source; (2)
the official has first-hand information that could not be reasonably obtained from other sources;
(3) the testimony is essential to that party's case; (4) the deposition would not significantly interfere
with the ability of the official to perform his government duties; and (5) that the evidence sought
is not available through any alternative source or less burdensome means. Buono v. City of Newark,
249 F.R.D. 469, 471 n. 2 (D. N. J. 2008) (citing Bogan v. City of Boston, 489 F.3d 417, 423 (1st
Cir. 2007)).

In evaluating the first factor, Appellant’s deposition is not necessary to obtain relevant
information because, as the district court noted, the documents that are the topic of the proposed
deposition do not “conclusively prove” any of the issues in the case. See USDC ECF 320, p. 7.
Instead, the magistrate stretched the discovery standard as thin as possible in asserting that the

documents (reviewed in camera) “bear on and could lead to other information bearing on” whether



Appellant “sought” to discuss with the President-Elect the possible amendment of the NVRA.
USDC ECF 320. This, of course, is not one of the five counts, claims or material issues in the
case; rather, such information is six degrees of separation away from the issues at hand concerning
the validity of Kansas voting requirements, maintenance of voter rolls and Kansas regulations. Put
another way, there are no substantive facts or facially relevant evidence the court can confirm,
even after an in camera review. Instead, the magistrate’s stated reasoning for the deposition is
this:

“Only he can explain his thought processes concerning their creation and his
subsequent related actions- such as with whom he shared them and why.”

USDC ECF 355, p. 21.

These are precisely the type of documents that fall squarely within the purview of the Morgan
doctrine. Indeed, the magistrate’s order is an express attempt of “judicial intrusion” into the
“thought processes of executive officials.” United States v. Morgan, 313 U.S. 409 (1941); 3
WEINSTEIN’S FEDERAL EVIDENCE, at 509-15 to 509-16 (stating that it is inappropriate for the
judiciary to examine the mental processes of an executive decision-maker). Shockingly, the
magistrate then fails to support his decision with even a single citation to legal authority, leaving
the distinct impression that it is a curiosity standard being followed. See USDC ECF 355, p. 21. In
sum, the information surrounding the mental thought processes of the Secretary when he drafted
two pages in preparation for a meeting the President-Elect, is not relevant to the case at hand and
should not be the subject of a special deposition.

As to the second factor, Appellant has confirmed that he is the author of the two pages and has
offered to answer written discovery regarding them while objecting to their material relevance.
Notably, if the documents state what the Plaintiffs wish they state (i.e., “conclusive facts” proving

“there is no voter fraud problem”) then such facts would be obtainable from other sources. As it



stands, the court’s sanctioned inquiry into the Appellant’s “thought processes” can only be directed
to Appellant.

The third factor weighs against a deposition because Appellant’s testimony must be “essential”
to Plaintiffs’ case. Here, the testimony outlined by the district court can in no way be essential to
the claims asserted by Plaintiffs: “the information Secretary Kobach may have about the
documents could reasonably lead to the discovery of admissible evidence.” USDC ECF 355, p.
21. The district court is improperly using broad discovery standards to justify a fishing expedition
when the information being sought must be essential, not merely potentially relevant by discovery
standards. Buono v. City of Newark, 249 F.R.D. 469, 471 n. 2 (D. N. J. 2008) (citing Bogan v.
City of Boston, 489 F.3d 417, 423 (1st Cir. 2007)). As stated supra, the Counts in this action only
involve Kansas laws governing the process for registering voters at the motor vehicle department,
state regulations, maintenance of voter lists, and the state’s adherence to federal election law.

The fourth factor also weighs against allowing a deposition because it would interfere with the
Appellant Secretary’s abilities to do his job of enforcing state and federal election law in the state
of Kansas. Being able to have thoughts and make notes about policy issues affecting his agency
is a key function of the job Appellant was elected to perform. If a discovery deposition regarding
his “thoughts” on documents he possesses is allowed, then his ability to do his job will be hindered
because such a ubiquitous standard would open the door to numerous frivolous requests for
documents or could lead to frivolous lawsuits.

The fifth and final factor tips the scale in favor of Appellant because it requires that other
discovery avenues be exhausted before subjecting the elected official to a deposition. Buono v.
City of Newark, 249 F.R.D. 469, 471 n. 2 (D. N. J. 2008) (citing Bogan v. City of Boston, 489 F.3d

417, 423 (1st Cir. 2007)). Here, Appellant offered in responsive filings to answer all forms of



written discovery regarding the creation of the two documents he was seen carrying. See USDC
ECF 355, p. 19 (“Defendant does not oppose” written interrogatories or requests for admission).
Defendant also did not oppose the reopening of discovery for this limited purpose even though he
was under no obligation to do so. Yet, despite his agreement to answer additional discovery, the
court rejected this less burdensome form of relief, again citing no legal authority whatsoever:
“Because the court finds defendant is the only person with direct knowledge to answer certain
questions about the documents and that a short deposition would be less intrusive than written
discovery in this particular instance, plaintiffs’ request is granted.” USDC ECF 355, p. 19.

But this is not true, nor is it borne out in the district court’s own case law: “If the party seeking
the deposition cannot show that the official has any unique or superior personal knowledge of
discoverable information, the trial court should grant the motion for protective order and first

require the party seeking the deposition to attempt to obtain the discovery through less intrusive

methods.” Van Den Eng v. Coleman Co., No. 05-MC-109-WEB-DWB, 2005 WL 3776352, at *2
(D. Kan. Oct. 21, 2005) (citing Liberty Mut. Ins. Co. v. Superior Ct., 13 Cal.Rptr.2d 363, 365
(Cal.Ct.App.1992) (“We conclude it amounts to an abuse of discretion to withhold a protective
order when a plaintiff seeks to depose a corporate president, or corporate officer at the apex of the
corporate hierarchy, absent a reasonable indication of the officer's personal knowledge of the case

and absent exhaustion of less intrusive discovery methods™)). Given that the district court

magistrate departed from the district’s own case law in ordering a deposition of Appellant first
before any written discovery was even served, the deposition of Appellant Secretary must be
quashed.

In sum, four of the five determinative factors assessing whether “extraordinary circumstances”

exist to force Appellant’s deposition weigh heavily in Appellants’ favor and against the district



court’s order commanding it. As a result, Appellant respectfully requests this Court to quash the
deposition pursuant to the Morgan doctrine. Morgan, 313 U.S. at 409.

1. Federal Rule of Civil Procedure 26(c)(1)(A) Prohibits a Deposition Without First
Seeking the Same Discovery Through Other Less Burdensome Means Such as
Interrogatories, Requests for Admission and Deposition on Written Questions.

A second ground for relief exists in the discovery rules themselves. It is well-established that
the court may, for good cause, issue an order to protect a party or person from annoyance,
oppression, or undue burden or expense. Fed. R. Civ. P. 26(c)(1). “All discovery, including that
sought through a subpoena, is subject to Rule 26(b)(2)(C)'s limits.” In re Milholland, No. AP 14-
01589, 2017 WL 895752, at *4 (10th Cir. BAP (Colo.) Mar. 7, 2017). Moreover, the court may
issue any order to protect a party or person from annoyance, oppression, or undue burden or
expense and must limit the frequency or extent of discovery if . . . the party seeking discovery has
had ample opportunity to obtain the information by discovery in the action, or the burden or
expense of the proposed discovery outweighs its likely benefit considering the needs of the case,
the amount in controversy, the parties' resources, the importance of the issues at stake in the action,
and the importance of the discovery in resolving the issues. Id.

Here, Appellant has offered to respond to discovery requests regarding the documents but has
yet to receive any. Appellant also offered to expedite his responses even though the trial in this
matter is not scheduled until March, 2018. Moreover, the discovery sought in no way outweighs
the burden placed on Appellant and his entire agency in that the time and cost for deposition
preparation outweighs any possible scintilla of information Appellees can gain that would be
related to their claims. Indeed, the only benefit would be to Appellees for additional stories to post

on the ACLU’s website.! There is no benefit to the Appellant, as explained more fully below.

! The ACLU’s website contains links to the district court’s orders in this matter, updates on the case and requests for
financial contributions. See www.aclu.org, last accessed 7/31/17.


http://www.aclu.org/

In addition, other circuits have held that “because of the time constraints and multiple
responsibilities of high ranking officials, courts discourage parties from calling them as witnesses

and require exigent circumstances to justify a request for their testimony.” In re Kessler, 985 F.2d

510, 513 (11" Cir. 1993). Yet, neither the district court nor the Appellees in their motions identify
asingle “exigent” circumstance that would justify the extraordinary relief of ordering the Secretary
to submit to a deposition to answer the ACLU’s questions about the confidential documents.?
Instead of citing an exigent circumstance, however, the district court again provides no legal
support for its grant of a deposition other than to assert that “the undersigned concludes that a
deposition is the most effective and efficient means of allowing plaintiffs to get the answers they
seek . . . A deposition also has the advantage of allowing for immediate follow-up questions by
plaintiffs’ counsel.” USDC ECF 355, p. 23. Conspicuous by its absence is any reference or
consideration given to the rights of the Secretary. The district court’s focus is misplaced because
in order to depose the Secretary, the Appellees/Plaintiffs must meet a higher standard by proving
an exigent circumstance, which they neither attempted nor did.

In sum, forcing a deposition before other remedies are exhausted violates Fed. R. Civ. P. 26
because it is an annoyance, an oppression, an undue burden and an expense to the state of Kansas.
Such extreme measures are unwarranted when standard discovery has not even been served, much
less exhausted.

1. The Subject for Deposition is Wholly Irrelevant to the Claims Asserted in Plaintiffs’
First Amended Complaint and Immaterial to the Issues Presented.

2 The district court also awarded sanctions against Appellant for what it deemed to be a misrepresentation about the
contents of the confidential documents. That part of the order does not qualify for interlocutory appeal under the
collateral order doctrine because the fine had to be paid by July 21, 2017, which was during the pendency of
Appellant’s appeal to the district judge. Appellant/Defendant paid the fine pursuant to the court order. Consequently,
the district court’s sanction order no longer meets the collateral order standards but is appealable after a final
judgment has been entered in this matter. The confidential documents are part of the sealed record.



As argued above and without unnecessary duplication, the information Appellees seek is
irrelevant in that Appellees seek the Secretary’s thoughts that gave rise to creating two one-page
documents that are themselves facially immaterial to the case at hand. Indeed, following an in
camera review, the district court recognized that the documents could only possibly “bear on”
other issues that could potentially lead to other issues. See USDC ECF 320, p. 7. That is a far cry
from the standard of being “essential” to the case. Appellant urges this Court to use the correct
standard in considering the circumstances under which a high-ranking official must submit to a
deposition as stated in Morgan, which is that depositions of high-ranking officials are strongly
discouraged absent extraordinary circumstances including that the topics are essential to the
party’s claims. Morgan, 313 U.S. 409 (1941); In accord, In Re Office of Inspector General, 933
F.2d 276, 278 (5th Cir.1991) (Fifth Circuit cautioned a district court to “remain mindful of the fact
that exceptional circumstances must exist before the involuntary depositions of high agency
officials are permitted.”).

V. District Court’s “Limitations” on the Deposition Are Prejudicial to Appellant and
Inferior Compared to Available Alternatives.

In the orders granting and then affirming the Appellees/Plaintiffs’ request to reopen discovery
and be permitted to depose Appellant Secretary, the district court outlined the following limitations
on the deposition:

1) Plaintiffs may take the deposition with respect to the non-privileged information and
evidence pertaining to the draft amendment and photographed document;

2) The undersigned magistrate will preside and contemporaneously resolve any disputes that
arise;

3) It will be limited to 60 minutes of direct examination;

4) Testimony will be subject to the confidentiality of the protective order (i.e., the deposition
will not be open to the public.”); and,

5) Plaintiffs can bring in their own court reporter. (See USDC ECF 355, p. 23-24).



In the district court’s own words, given the procedural posture of the case, the “limitations”
expressed by the district court are actually prejudicial to Appellant in that: 1) the magistrate has
already ruled against Appellant on virtually every issue concerning the documents in question, as
well as against Appellant on submitting to a deposition, all of which may result in prejudice to
Appellant during the deposition; 2) there is no available recourse for review of deposition
objections if the court rules contemporaneously; 3) Plaintiffs are already fighting the validity of
the protective order cited by the court® (See USDC ECF Plaintiffs’ Motion to Unseal Documents,
which is still pending) such that there is literally no guarantee of confidentiality confirmed in place
for the deposition; and 4) creating a confidential deposition transcript that is not under the court’s
control may undermine the court’s efforts to maintain its confidentiality and protective order.

All of these prejudicial issues exist as a result of the deposition terms proscribed for the
deposition, yet none comport with any precedent that Appellant can identify. To the contrary, case
law supports various other alternatives to the involuntary deposition of a high-ranking official,
especially when weighing the benefits of the ascribed limitations compared to the risks of prejudice
against the deponent.

For example, the Tenth Circuit has previously ordered in camera hearings in place of
depositions. United States v. Winner, 641 F.2d 825, 832-33 (10" Cir. 1981). The District of Hawaii
determined that information could be “secured in a less disruptive and more efficient way” than a
deposition and instead ordered the official to provide a certification setting forth the facts and

recollection surrounding the issue. Maui Vacation Rental Ass'n, Inc., v. County of Maui, Civ. No.

3 The same day that Plaintiffs filed a motion to seal the documents, they filed a motion to unseal them. See USDC
ECF 369, Plaintiffs’ Motion to Unseal filed 7/14/17.



07-00495, 2007 WL 4372075, *2 (D. Hawai'i Dec. 13, 2007) (observing alternatives to a
deposition may be used).

Courts within this Circuit have cited to other circuits approvingly on these issues. See, e.g.,
Howards v. Reichle, No. 06-CV-01964-WYDCBS, 2008 WL 1775269, at *11 (D. Colo. Apr. 15,
2008) (citing Am. Civil Liberties Union v. Gonzales, 237 F.R.D. 120, 122-23 (E.D. Pa. 2006) (the
court ordered plaintiffs to serve contention interrogatories on the Attorney General after finding
that plaintiffs had not adequately proven “that oral deposition testimony on the topics listed in their
notice of deposition [was] the least intrusive or burdensome means by which to garner discoverable
information from defendant”); Kyle Eng'g Co. v. Kleppe, 600 F.2d 226, 231-32 (9th Cir.1979)
(holding that interrogatories are an appropriate discovery method in lieu of deposing a high ranking
government official); Alexander v. F.B.1., 186 F.R.D. 1, 5 (D.D.C 1998) (staying the depositions
of high-ranking White House staff, but permitting plaintiffs to serve interrogatories)).

In sum, courts in the Tenth Circuit and elsewhere, when determining whether to compel or
quash the discovery deposition of a high-ranking official, have held that alternatives to an
involuntary deposition exist. In light of the risk of prejudice to Appellant Secretary in being
compelled to give a deposition under the terms currently in place, Appellant respectfully requests
this Court quash his deposition until such time as equitable measures can be effected to prevent
the potential for prejudice.

CONCLUSION

The Morgan doctrine, also considered a deliberative process privilege, protects the thought
processes of executive officials, such as Appellant, from judicial intrusion and should be applied
to quash the involuntary deposition of Appellant. United States v. Morgan, 313 U.S. 409 (1941).

Where a party seeks to depose a high-ranking official, extraordinary circumstances must exist in



order to do so and none exist in this case. Id. In addition, Fed. R. Civ. P. 26(c)(1)(A) prohibits
depositions that are used to harass, burden, or to gain information when less intrusive means of
discovery are available. Quashing the deposition is proper since written discovery was agreed to
by Appellant, yet was never even attempted. Further, the subject matter of the August 3 deposition
is irrelevant to the claims asserted by Appellees/Plaintiffs in their First Amended Complaint.
Because the deposition of Appellant must be regarding an “essential”” issue to Appellees/Plaintiffs’
stated claims, the deposition should be quashed on that basis as well. Finally, there are other
alternatives to an involuntary deposition of Appellant that courts may consider that would prevent
injustice and prejudice to Appellant under the current deposition parameters.

For all of the foregoing reasons, Appellant/Defendant Secretary Kobach respectfully
requests the Court quash his August 3 deposition or, in the alternative, stay the deposition pending

further review by this Court.

Dated: August 2, 2017 Respectfully submitted,

/s/ Bethany J. Lee

Bethany J. Lee, Kansas Bar No. 25793
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