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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,

V. Case No. 16-2105-JAR-JPO

KRIS KOBACH, in his official capacity as

aSlecretary of State for the State of Kansas, et

Defendants.

N N N N N N N N N N N N

DEFENDANT’S RESPONSE TO PLAINTIFFS’
MOTION FOR SANCTIONS

COMES NOW, Defendant Kris W. Kobach, Kansas Secretary of State, by and through
counsel of record, and submits a motion respectfully requesting that this Court enter an order
denying Plaintiffs’ Motion for Sanctions which seeks the following: 1) attorneys’ fees in
connection with their January 23, 2017, motion to compel and related filings; 2) an order
compelling Defendant to remove the “confidential” designation from the two responsive
documents produced to Plaintiffs on May 12, 2017; and 3) an order re-opening discovery for the
purpose of taking the deposition of Defendant Kobach regarding the responsive documents.

FACTS

1. On December 13, 2016 or December 16, 2016 the parties conferred regarding
Plaintiffs’ sixth request for production. Counsel for Defendant sought clarification on what
documents Plaintiffs wanted. Defense counsel’s recollection is that one of those discussions
involved Plaintiffs’ Fifth Request and the other was Plaintiffs’ Sixth Request.

2. During that phone call, defense counsel sought to clarify what Plaintiffs sought.
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3. During that discussion, Defendant asked what documents Plaintiffs’ counsel was
seeking and asked if Plaintiffs were seeking actual drafts of amendments and communications
related to them. Plaintiffs’ counsel confirmed.

4. The photographed document was not addressed.

5. After Defendant sent objections to opposing counsel, Plaintiffs counsel and
Defendants counsel held a meet-and-confer.

6. At that meet-and-confer, the photographed document was raised by Plaintiffs’
counsel.

1. Defendant’s counsel explained that it was outside the scope of the request as it
was not related to any actual draft amendments. Defendant’s counsel had identified a draft of an
amendment in conformance with the prior phone call which Plaintiffs’ counsel had no
knowledge existed.

8. Plaintiffs’ counsel clarified that they were seeking that photographed document as
part of their discovery request even if it was not related to any actual drafts of amendments.

9. Defendant then provided reasons why that document should not be discoverable.

10. Plaintiffs filed a motion to compel.

11.  After the Magistrate Judge ordered the documents to be produced, Defendant
timely filed a Motion for Stay and sought Rule 72 review, pursuant to this Court’s order, in less
than the 14 days permitted by Rule 72.

12.  On May 10, 2017, this Court ordered Defendant to produce the document on May
12, 2017.

13. OnMay 12, 2017, Defense counsel received an e-mail from opposing counsel

threatening sanctions if the documents were not produced on that day and seemingly by a certain
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timeframe, even though (1) there had been no indication from Defense counsel that the
documents would not be produced, and (2) the Order did not specify a time. See Pls. Ex. A.

14.  After additional emails, counsel for Plaintiffs and Defendant spoke via telephone
and Defense counsel informed Plaintiff’s counsel that he did not yet have the document in hand,
but would produce it on that day. However, he would not commit to 5:00 p.m. central since at
that point he did not have the document.

15. Defendant produced the documents prior to 5:00 p.m. central time on May 12,
2017 as requested by Plaintiffs’ counsel, despite the Federal Rules permitting it to be sent at a
later time.

16.  Plaintiffs’ Motion falsely states that the documents were sent at 6:43 p.m. eastern
time, despite the timestamp on the e-mail that Plaintiffs presented to court showing that not to be
the case. See Pls. Ex. A.! The document was sent at 4:56 p.m. central time, which was within

the timeframe that Plaintiffs’ counsel requested. Id. at 4.

! Reviewing Plaintiffs’ Exhibit A, it appears that Mr. Ho cited the wrong time stamp when
inserting this “fact.” Although, using a timestamp which is incorrect by almost an hour after the
document was sent might lead one to believe the incorrect time was listed to insinuate
noncompliance, it is understandable that when drafting briefs, mistakes occur or an issue might
not be appear as clearly articulated as intended.
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ARGUMENT AND AUTHORITIES

l. The Two Documents that Plaintiffs’ Seek to Have the Court Compel Defendant to
Remove the “Confidential” Designations are Appropriately Designated as
“Confidential” under the Protective Order.

The Protective Order, Dkt. 55, defines “Confidential Information” as

“[N]nformation that the producing party designated in good faith has been previously
maintained in a confidential manner and should be protected from disclosure and use outside
the litigation because its disclosure and use is restricted by statute or could potentially cause
harm to the interests of the disclosing party or nonparties. For purposes of this Order, as the
Parties will limit their designation of ‘Confidential Information’ to the following categories of
information or documents

(a) Information that is precluded from being disclosed by defendants under state or
federal law, including but not limited to: personal identification numbers such as
social security numbers, driver’s license numbers, naturalization numbers or
military identification numbers, the office at which the applicant submits a voter
registration, or reason for being in suspense when such records are being provided
in large numbers (because in such cases the list could identify the identity of an
individual who failed to sign a voter registration application);

(b) Information the disclosure of which would violate a person’s constitutional right to
cast a secret ballot;

(c) Information that is exempt from disclosure under the Kansas Open Records Act;
and

(d) Information that is part of the ELVIS (Kansas voter registration) system, including

but not limited to access to the data management software and proprietary hardware

expressly limited to authorized users of the ELVIS system.”

A. Disclosure and Use of these Documents are Restricted by Statute and
Therefore Fall Within the Definition of “Confidential Information” as Defined
by the Protective Order.

The first question that must be asked in order to determine whether information is properly

designated “confidential” is whether (1) “disclosure and use is restricted by statute,” or (2)
“disclosure and use . . . could potentially cause harm to the interests of the disclosing party or

nonparties.” Id. The documents at issue fall under both reasons, although Plaintiffs focus

exclusively on the harming the interests portion of the Order.
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First, the disclosure and use of these two documents are restricted by statute, namely the
Kansas Open Records Act (“KORA”). Black’s Law Dictionary defines “restriction” as “[a]
limitation or qualification.” Black’s Law Dictionary, Eighth Ed. at 1341; see also http://legal-
dictionary.thefreedictionary.com/restricted (legal definition of ‘“restricted” is “limited,” not
“barred”). The policy in Kansas is that public records are open “unless otherwise provided by this
act[.]” K.S.A. 45-216(a).2 Thus, if a document is in the possession of or maintained by a public
agency, the document is covered by KORA and is an open record unless the agency identifies an
exemption which does not “require[]” the agency to disclose it.” K.S.A. 45-221(a).

KORA recognizes that the documents at issue would not be disclosed under K.S.A. 45-
221(a)(20), which reads: “Except to the extent disclosure is otherwise required by law, a public
agency shall not be required to disclose: (20) Notes, preliminary drafts, research data in the
process of analysis, unfunded grant proposals, memoranda, recommendations or other records in

which opinions are expressed or policies or actions are proposed, except that this exemption shall

2 KORA also only applies to public records. See K.S.A. 45-216(a); 45-217(g)(1). Plaintiffs
rightly point out that the photographed document was not originally a public record. Pls. Mtn. at
16, n.1. However, Defendant has found himself in a dilemma after this Court’s order compelling
production and how discovery rules relate in this instance. Defendant had ensured that this
document was not a public record under KORA as it was created in his personal capacity and not
in the possession of the office. Following the Court’s order, the document in question appears to
have become an agency record despite Defendant’s previous efforts to ensure the document did
not. Under KORA, a “public record” means “any recorded information, regardless of form,
characteristics or location, which is made, maintained or kept by or is in the possession of . . .
Any public agency[.]” K.S.A. 45-217(g)(1) (emphasis added). By requiring Defendant to submit
the documents to opposing counsel and using agency equipment to do so, it appears, at least to
Defendant, that this discovery dispute caused the document to be “in the possession of” the
Office of the Secretary of State under KORA. See Kan. Atty. Gen. Op. No. 02-1, 2001 WL
1671175 (Jan. 3, 2001) (“[I]f the e-mail in question resides on the City’s server, in addition to it
being possessed by an individual City Commissioner, the same record may also be possessed and
maintained by the City itself.”); see also Kan. Atty. Gen. Op. No. 2015-10 (Apr. 28, 2015).
Defendant is attempting to ensure that he does not waive his statutory authority to exempt a
record from disclosure under KORA.
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not apply when such records are publicly cited or identified in an open meeting or in an agenda of
an open meeting.” K.S.A. 45-221(a)(20) (emphasis added). Disclosure of such documents, which
would otherwise be required, occurs only if the agency discloses them. Therefore, the otherwise
mandatory disclosure under KORA is restricted and reduced to discretionary disclosure.
Disclosure has been “limit[ed]” or “qualiffied]” by statue if it falls under this exception. Thus,
KORA itself “restricts” the disclosure and use of these documents.

Plaintiffs do not address this provision of the Protective Order squarely. Rather, they state
that “the mere fact that these documents may be exempt from mandatory disclosure obligations . .
. does not establish that they are properly deemed confidential.” Pls. Mtn. at 17. Plaintiffs suggest
that “restricted” effectively means completely prohibited from disclosure under any circumstance;
they argue that KORA does not “prohibit” disclosure, but is permissive. Id. Thus, Plaintiffs are
arguing that unless a statute absolutely forecloses disclosure under any circumstances, the
Protective Order is not implicated. But Plaintiffs’ argument fails because the term “restriction”
does not mean “prohibition.” In Black’s Law Dictionary and in the ordinary usage of the English
language, to “restrict” is to “limit” or “qualify.” The disclosure of the documents at issue is limited
and qualified by KORA. Thus, Plaintiffs’ argument is rejected by the text of KORA. See In re
City of Wichita, 277 Kan. 487, 511-515 (2004) (declining to overturn a protective order which
prohibited public disclosure of documents, in part, based on KORA exemptions when the request
to overturn was based on a “matter of principle” as opposed to having an outcome on the case).

The Protective Order also contains two relevant provisions in this regard which
demonstrates Plaintiffs’ incorrect understanding of when a document is confidential. Paragraphs
2(a) and 2(c) of the Protective Order states that “the Parties will limit their designation of

‘Confidential Information’ to the following categories of information or documents™:
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(a) Information that is precluded from being disclosed by defendants under state or federal
law. ..

(c) Information that is exempt from disclosure under the Kansas Open Records Act.
Dkt. 55, at 3 (emphasis added).

If Plaintiffs were correct that information protected from public disclosure under the
Protective Order was limited to only documents absolutely prohibited from being disclosed by
statute, paragraph (c) would have no meaning. Instead, paragraph (2)(a) would control; and
paragraph (c) would become a nullity. The italicized words in paragraph (2)(a) encompass every
state statute that flatly prohibits disclosure. Thus (2)(c), with its use of the phrase “information
that is exempt from disclosure” under KORA, contemplates something other than the flat
prohibition of (2)(a). The parties agreed that the Protective Order would protect from disclosure
those documents that were exempt from disclosure by KORA. In other words, Paragraph 2(a)
would have covered everything that Plaintiffs now argue is protected from public dissemination
by the Protective Order. Plaintiffs cannot now attempt to erase the KORA exemption categories
from Protective Order to which they agreed.

Additionally, the text of KORA bars Plaintiffs’ argument. While KORA does embody a
general policy that records be open to the public, Plaintiffs overlook the caveat, “unless
otherwise provided by this act.” K.S.A. 45-216(a). In other words, the text of the policy
statement also indicates that the legislature, by exempting certain categories of documents from
disclosure, intended to restrict the use and disclosure of such documents.

Finally, in support of their argument to lift the confidentiality designation, Plaintiffs
present the false and irrelevant choice between “privileged” documents and “confidential

documents.” Pls. Mtn. at 17. Defendant has not argued that documents exempt from disclosure
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under KORA are privileged as Plaintiffs now contend. Privilege would mean that KORA
renders the documents not discoverable. KORA comes into play because, although the
documents are discoverable (and Defendant has not argued KORA (a)(20) prevents discovery),
the documents are still protected from further dissemination pursuant to statute. Plaintiffs’
theory that because KORA does not mandate non-disclosure, means that disclosure is not
“restricted” is plainly wrong. The Kansas Legislature “restricted” the otherwise mandatory
disclosure of KORA by giving state agencies authority to withhold certain records identified in
the KORA exemptions. Thus, if a statutory exemption under KORA applies, a statute has
restricted (limited) the document’s disclosure; and the confidential marking is appropriate.

B. Disclosure and Use of these Documents Could Potentially Cause Harm to the

Interests of the Secretary of State or Nonparties.

Additionally, a second and independent basis for the “confidential” designation under the
Protective Order exists. Documents may be designated as “confidential” under the Protective
Order if disclosure and use “could potentially cause harm to the interests of the disclosing party or
nonparties.” Two interests are at play here regarding these documents.

First, disclosure of these documents “could potentially harm” the interests of Defendant
who maintains that these documents are exempt from disclosure under KORA. If this Court were
to lift the confidentiality designation regarding these two documents, it would harm the
Defendant’s interest in responding to other KORA requests seeking these documents. Lifting the
confidentiality designation in this case would effectively nullify Defendant’s ability to exempt
from disclosure documents under KORA. See Utah Ass’n of Counties v. Clinton, 255 F.3d 1246,
1254 (10th Cir. 2001) (recognizing protectable interest for intervenor where decision in one case

could harm their ability to later protect their interest). While Plaintiffs have gained access to these
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documents through the discovery process, it does not mean that Defendant loses his statutory
authority to withhold these documents as exempt from disclosure under KORA.

Second, Defendant and other executive officials have an “interest” in protecting from
public disclosure documents and advice intended to remain confidential even if those documents
are not “privileged” under the (federal) Executive Privilege or the (federal) deliberative process
privilege. Officials, both incumbent and elected, have a valid need to protect disclosure of
communications between themselves and their close advisers. Without the protection of such
documents and proposals that are part of an internal discussion, it would be difficult for executive
officials to receive free and open advice from their advisers. The possibility of public disclosure
would chill such advice, since every recorded word and every recorded (but later rejected) idea
would be subject to public scrutiny. The Kansas Legislature recognized this, in part, by protecting
“memoranda, recommendations or other records in which opinions are expressed or policies or
actions are proposed.” K.S.A. 45-221(a)(20).

Indeed, the District Court for the District of Columbia recognized this interest for purposes
of documents which are part of the Presidential-transition team. Wolfe v. Department of Health
and Human Services, 539 F. Supp. 276, 278 (D.D.C. May 7, 1982) (“Officials of the central
transition team determined that protecting the confidentiality of the transition process served an
important public purpose by expanding the range of advice available to the President-elect.”).
United States v. Nixon recognized that “the importance of this confidentiality [between high
Governmental officials and those who advise and assist them in their manifold duties] is too plain
to require further discussion. Human experience teaches that those who expect public
dissemination of their remarks may well temper candor with a concern for appearances and for

their own interests to the detriment of the decisionmaking process.” United States v. Nixon, 418
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U.S. 683, 705-06, 94 S. Ct. 3090, 3106, 41 L. Ed. 2d 1039 (1974). While Nixon focused on a
claim of privilege “common to all governments,” its words can be applied more generally to advice
that may not technically be non-discoverable under a privilege, but still worthy of a protection
from dissemination. Widespread disclosure of internal discussions and documents would require
tempering advice. Particularly for purposes of a president-elect, forced public dissemination of
advice “could potentially cause harm” to both those advisers (such as Kris Kobach) as well as
nonparties to this litigation (such as the president-elect, future presidents, and the advisers advising
those individuals). Similarly, heads of government agencies have a need to obtain advice and
guidance, particularly as to whether changes may at some time need to be made to existing law.
If every draft of every document discussed internally were subject to public disclosure, it would
severely curtail the ability of the office to formulate policy.

The Kansas legislature recognized this under KORA and therefore did not limit its
coverage to mere “pre-decisional” matters as Plaintiffs argue, but expanded the protected materials

29 ¢

to “notes,” “preliminary drafts,” “memoranda,” “other records in which opinions are expressed or
policies or actions are proposed.” K.S.A. 45-221(a)(20). That section is not coextensive with any
deliberative process or executive privilege as Plaintiffs claim; it goes beyond them. This is evident
by KORA'’s text which has a separate section exempting privileged documents from disclosure.
K.S.A. 45-221(a)(2); see also In re City of Wichita, 277 Kan. 487, 511 (2004) (“[T]he Revenue
Department filed a response objecting to certain documents on grounds of attorney-client privilege,
executive privilege, and quasi-judicial administrative privilege). In In re City of Wichita, even
though the privileges asserted were overruled, a protective order was nevertheless instituted

protecting documents. Id. at 511-515. Thus, Plaintiffs are incorrect that although privilege may

not apply, (a)(20) does not protect disclosure.

10
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Thus, in reviewing whether the Protective Order could “potentially harm” those nonparties,
the Court must take into account the importance of advice for an incoming President or for a
current executive in state government and should recognize the Kansas legislature’s recognition
of the interest in protecting from disclosure documents under (a)(20). Even if the deliberative
process or executive privilege does not apply, the “interest” still remains in keeping confidential
discussions confidential under the Protective Order.

C. Section (a)(20) Exempts from Disclosure the documents at issue

Next, the Court must address whether the documents are exempt from disclosure under
KORA. Regarding the draft amendment, it has been repeatedly explained that the amendment is
a preliminary, nonfinal draft. See e.g. Dkt. No. 288, at p. 7 & 14-15. Judge Robinson
acknowledged this as well. Dkt. No. 338 at p. 6-8. As a “preliminary draft,” it would fall under
(2)(20). Regarding the second document, it has been repeatedly argued that the document was
written to give advice to the President-elect—i.e. a document which was created to give
“recommendations” or is a “record[] in which . . . policies or actions are proposed.” Both
documents fit squarely within the plain text of K.S.A. 45-221(a)(20).

Furthermore, KORA continues to restrict their disclosure because to date they have not
been “publicly cited or identified in an open meeting or in an agenda of an open meeting.” K.S.A.
45-221(a)(20). The draft amendment was not shared beyond Mr. Kobach, Mr. Caskey, Mr. Roe,
the Magistrate, Judge Robinson, and now redacted version supplied to opposing counsel.
Regarding the photographed document, it likewise has not been publicly cited or identified in an
open meeting. Had they been, they would not be restricted from disclosure.

Plaintiffs take the position that (a)(20) does not apply because that provision only protects

documents that are privileged under the deliberative process privilege. Pls. Mtn. at 14-16.

11
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Plaintiffs have misinterpreted the relevant subsection in multiple respects. First, the plain text of
the statute illustrates that (a)(20) is not limited to documents subject to privilege. As discussed
previously, if (a)(20) were so limited, the section itself would be surplussage to the extent a
privilege applied under (a)(2). Second, Plaintiffs overtly misstate this Court’s holdings. The
Court’s orders did not find that these documents would not be subject to a deliberative process
privilege—the Court’s orders found that Defendant did not identify an applicable state-deliberative
process privilege that applied. Dkt. No. 320 at 12; Id. at 13 and n.39; Dkt. 338 at 10-11. In other
words, even though a privilege may not apply under (a)(2) does not mean (a)(20) is foreclosed.

A Kansas Attorney General’s Opinion reviewing this provision found that (a)(20) was not
limited to internal deliberations as Plaintiffs suggest. Instead, the Kansas Attorney General found
that even “draft minutes” of a meeting are exempt from disclosure under KORA because they
constitute a “preliminary draft.” Kan. Atty. Gen. Op. No. 2013-5, 2013 WL 633937 (Feb. 15,
2013). In Kansas, Attorney General’s opinions are given “persuasive authority.” Data Tree, LLC
v. Meek, 279 Kan. 445 (2005). The Attorney General’s Opinion contains no analysis of the type
Plaintiffs prescribe regarding whether the document is a pre-decisional deliberation.

The only support Plaintiffs cite for their theory that (a))(20) protects only information
subject to deliberative process privilege is a law review article. Pls. Mtn. at 15. Even if law review
articles were binding authority, the Plaintiffs omit a portion of the same paragraph that supports
Defendant. While Kansas Sunshine Law; How Bright Does It Shine Now?, J. Kan. B. Assn 28,
does state that (a)(20), (a)(21), and (a)(22) protects an agency’s internal pre-decisional
deliberations, the article does not state that the subsection is limited to only such documents.
Notably, the law review article mentions “drafts of legislation” being protected from disclosure

and recognizes the importance of frank and uninhibited dialogue within an agency, a part of the

12
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article that Plaintiffs omit from their brief. 1d. at 40. The article also does not profess to address
the breath of what is covered under (a)(20). In sum, Plaintiffs can offer no authority indicating
that what has repeatedly been characterized as a “preliminary draft” of a hypothetical, future
amendment would not be exempt from disclosure under KORA.

Regarding the photographed document, it appears that Plaintiffs are arguing that because
the photographed document was not created by the agency, it is not exempt from disclosure under
KORA. Pls. Memo. at 15. But the law review article to which Plaintiffs cite does not state that
only those memos and policy proposals created by an agency would be shielded from disclosure.
In fact, KORA is not worded that narrowly in its definition of a “public record.” Instead, KORA
is more broadly written to include as a “public record . . . any recorded information . . . in the
possession of . . . [a]ny public agency[.]” K.S.A. 45-217(g)(1)(A) (emphasis added); see also Kan.
Atty. Gen. Op. No. 02-1, 2001 WL 1671175 (Jan. 3, 2001). Thus, memoranda proposing policies
or expressing opinions in the possession of the agency, not just a memorandum that is created by
those within the agency, is protected. It is the phrase “maintained or kept” and the phrase “in the
possession of” the agency that broaden the definition of a public record beyond merely information
“made” by the agency. Id. Thus, the question under (a)(20) is whether a document is one in which
“opinions are expressed or policies or actions are proposed” and is “in the possession of” the
agency. There is no question that the purpose of the photographed document was to advise the
president-elect and therefore a document in which “opinions are expressed or policies or actions
are proposed.” And, after Defendant was required to comply with a discovery order, the document
came to be “in the possession of” the agency. See infra at n.1. Plaintiffs’ argument to the contrary,
that the document is not one in which policies or actions are proposed because it is a document

designed to “advise the President-elect in numerous policy areas,” is nonsensical. Pls. Mtn. at 16.

13
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In sum, Plaintiffs should not attempt to reword the Protective Order at this late date. Unlike
the Order of Stay which Plaintiffs argue construed the Protective Order in some way, the relevant
provisions of the Protective Order were litigated between the parties. The parties met and
conferred, gave competing views, and this Court entered the Order. See Dkt. Nos. 52, 54, 55.
Plaintiffs did not appeal the entry of the Protective Order or challenge the inclusion of KORA
exempt documents. Plaintiffs instead attempt to rewrite the Protective Order to, apparently,
publicize documents rather than utilize them to support their arguments in this case.

D. Plaintiffs’ Attempt to Remove the “Confidential” Designation and to Seek a

Deposition of Opposing Counsel is Requested not for a Proper Purpose, but to
Continue his Public Defamatory Campaign against Defendant and Opposing
Counsel.

Finally, it should be noted that Plaintiffs are not seeking to remove the confidential
designation to advance or facilitate this litigation and the Court should deny their request on those
grounds. See Admin. Comm. Of Wal-Mart Assocs. Health & Welfare Plan v. Willard, 302 F. Supp.
2d 1267, 1281 (D. Kan. Feb. 13, 2004) (citation omitted); see also In re City of Wichita, 277 Kan.
at 514-515 (declined to overturn a protective order finding by a district court based on a “matter
of principle” as opposed to having an outcome on the case). Instead, Plaintiffs apparently intend
to use it to fuel an ongoing public campaign against opposing counsel. Defendant is unaware how
removing the confidential marking would advance this litigation.

Courts frown on disparaging opposing counsel and opposing parties, whether in the court
room or in public. See Stine, No. 070CV-00121-WYD-KLM, 2008 WL 2622766, *2 (D. Colo.
June 24, 2008) (“Plaintiff's false statements regarding Assistant United States Attorney Amy
Padden and former Magistrate Judge O. Edward Schlatter to the Court, to elected public officials,

to executive agencies, to bar associations, and to various others is simply unconscionable.”).

14
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However, Plaintiffs’ counsel has made repeated malicious statements about opposing counsel and
Defendant. One only has to look at opposing counsel’s twitter page to understand the real reason
Plaintiffs seek to depose opposing counsel and remove the confidential designations. Mr. Ho’s
twitter page is filled with ad hominem attacks, frequently labeling opposing counsel as the “King
of Voter Suppression,”3or making defamatory statements about him being part of the “fraud
squad.” Ex. A. These assertions are personal attacks Mr. Ho has repeated elsewhere. See e.g. Ex.
E (“Ho: Kris Kobach is the king of voter suppression...In Kansas, he’s instituted a ‘Show Me Your
Papers Law’ . . . the Tenth Circuit . . . found that Kobach had engaged in ‘mass denial of a
fundamental right’ by blocking 18,000 motor voter applicants from registering to vote . . .”)% EX.
C (“We have a commission that will be led . . . by the king of voter suppression, Kris Kobach.”);
Ex. F at 2; Ex. G; Ex. H; Ex. J. Those are the milder ad hominem attacks. See Ex. Aat7; Kat 2
(“He’s a person who has built his political career on xenophobia...It’s worked great for him, but
not for the people he has disenfranchised.”); Ex. G, at 2 (“Asking Kobach to lead a commission
tasked also tasked [sic] with addressing elections integrity is akin to trusting Bernie Madoff to

invest your kids’ college funds” and “Kobach apparently has national ambitions for his voter

3 Given the history of voting at certain points in this country’s history as well as the history of
voting in other parts of the world, this is a particularly disgusting label to place on opposing
counsel, particularly opposing counsel who is also the constitutional officer tasked with
overseeing elections in a State.

* The Tenth Circuit did not find that “Kobach had engaged in ‘mass denial of a fundamental
right’ by blocking 18,000 motor voter applicants from registering to vote.” The Tenth Circuit
was discussing the 18,000 individuals who had not yet provided proof of citizenship and was
focusing on the calculous between that number of individuals compared to the administrative
burdens caused by the preliminary injunction. Fish v. Kobach, 840 F.3d 710, 755 (10th Cir.
2016). The focus was on the operation of the operation of the statute, not actions affirmatively
taken by Secretary Kobach to prevent voting. Mr. Ho was more tempered in a different Op-Ed
in which he stated the Tenth Circuit found that “the Kansas law risked ‘mass denial of a
fundamental constitutional right . . .””. Ex. C. In truth, the Office goes to great lengths to assist
individuals in registering to vote.

15
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suppression agenda.”); Ex. I at 4 (“He gets to raise his profile, he makes some money off it, and
the cities themselves are holding the bag” . . . Either he’s misjudging the merits of these cases or
he doesn’t care and is just using them as a platform for issues he cares about.””).> Mr. Ho relishes
in his public campaign against Defendant and opposing counsel. See Ex. A at 2, (linking to EX.
G, his own Op-Ed and writing, “Here I go again...President Trump’s fraudulent fraud squad”).

Since September 10, 2016, Mr. Ho has personally posted over 79 tweets directly attacking
opposing counsel. See generally Exhibit A, pp 1-32. Secretary Kobach has endured this relentless
smear campaign and attempted to treat opposing counsel with respect and dignity so as to not lower
the standards of the profession.

Further evidence can be found as to why Plaintiffs now want to depose Secretary Kobach,
again on Mr. Ho’s twitter page. Plaintiffs took a video deposition of Defendant’s expert Professor
Richman and asked numerous questions that did not pertain to his expert report. The ACLU then
selected one such question asked by Mr. Ho to be included in an ACLU promotional video,
promoted by Mr. Ho on his Twitter page to further his ongoing public campaign against opposing

counsel. Ex. A at 3; see https://twitter.com/ACLU/status/865603794578530304. Thus, it is clear

that Plaintiffs’ request for a deposition as well as their request to remove the “confidential”
designation is being presented for an improper purpose to annoy, harass, and embarrass opposing
counsel and Defendant. See Rule 26(c). It is not appropriate to utilize this Court as a tool in
attacking the character of opposing counsel. If the Court grants this Plaintiffs’ request, the Court’s

order, the documents, and any deposition will no doubt be used to continue this ongoing campaign.

1. A request for a deposition of Secretary Kobach is inappropriate in this case.

® Michael Wines and Julie Bosman, Advocate for Tough Voting Rules to Steer Trump'’s Elections
Commission, N.Y. Times (May 14, 2017) available at
https://www.nytimes.com/2017/05/14/us/kris-kobach-voter-fraud.html?_r=0.
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Plaintiffs argue that discovery should be reopened to depose Mr. Kobach. While Defendant
does not necessarily oppose reopening discovery for the limited purpose of gaining information
regarding these two documents (through written interrogatories or requests for admission which
Plaintiffs have not sought), a request to depose Mr. Kobach in this case is not appropriate for two

reasons: (1) he is counsel in this case, and (2) he is a high ranking official.

A. Secretary Kobach is counsel of record.

First, this Court should reject Plaintiffs’ request to depose Mr. Kobach because he is
opposing counsel. “[T]he taking of a deposition of an attorney to a party in the case poses a number
of unique problems. To permit unbridled depositions of a party’s attorney opens the door to delay,
disruption of the case, harassment, and perhaps disqualification of the attorney.” Kelling v.
Bridgestone/Firestone, Inc., 153 F.R.D. 170, No. 93-1319 (D. Kan. Feb. 7, 1994) (citation
omitted). The Tenth Circuit has explained why such depositions are restricted:

Taking the deposition of opposing counsel not only disrupts the adversarial system

and lowers the standards of the profession, but it also adds to the already

burdensome time and costs of litigation. It is not hard to imagine additional pretrial

delays to resolve work-product and attorney-client objections, as well as delays to

resolve collateral issues raised by the attorney's testimony. Finally, the practice of

deposing counsel detracts from the quality of client representation. Counsel should

be free to devote his or her time and efforts to preparing the client's case without

fear of being interrogated by his or her opponent.

Boughton v. Cotter Corp., 65 F.3d 823, 829 (10" Cir. 1995) (citation omitted).

In Boughton, the Tenth Circuit appears to have adopted the Shelton v. American Motors
Corp., 805 F.2d 1323, 1327 (8th Cir.1986) criteria, to delineate the limited circumstances under
which an opposing party may be deposed. A party may depose the opposing party’s attorney(s)

only if the party seeking to depose the opposing party’s attorney(s) shows the following: “(1) no

other means exist to obtain the information other than to depose opposing counsel; (2) the
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information sought is relevant and nonprivileged; and (3) the information is crucial to the
preparation of the case.” Boughton, 65 F.3d 823, 829; see also Kelling, 153 F.R.D. at 171. Failure
to satisfy one of these reasons means the deposition should not be permitted. Boughton,65 F.3d at
829-30 (“[O]rdinarily the trial court at least has the discretion under Rule 26(c) to issue a protective
order against the deposition of opposing counsel when any one or more of the three Shelton criteria
for deposition listed above are not met.”).

Here, Plaintiffs’ counsel cannot meet any of the criteria. First, Plaintiffs have “failed to
demonstrate that no other means exist to obtain the information than to depose opposing counsel.”
Kelling, 153 F.R.D. at 171. “If there are other available sources, the party seeking the discovery
should explore them first. If there are other persons available who have the information, they
should be deposed first. Also, other methods, such as written interrogatories, requests for
production, or requests for admission, which do not involve the same dangers as an oral deposition
of opposing counsel, should be employed.” 1d. (citing Hay & Forage Industries v. Ford New
Holland, Inc., 132 F.R.D. 687, 689 (D. Kan. 1990); West Peninsular Title Co., 132 F.R.D. at 302;
N.F.A. Corp., 117 F.R.D. at 86.

During the meet-and-confer on May 19, 2017, the first time Plaintiffs raised the issue of
deposing opposing counsel over these documents, Defense counsel asked what questions might be
answered in a deposition. Defense counsel’s recollection is that the only response given involved
the date that a document was created. This clearly would not require a deposition and could be
sought through stipulation, request for admission, or written interrogatory. Of course, Plaintiffs’
counsel already knows the approximate dates that each of the documents were created as they were
previously provided. See Def. Resp. to Mtn. Compel, Dkt. 288, at 23. Plaintiffs have not sought

other means that would not involve deposing opposing counsel, such as requests for admission or
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written interrogatories. See Kelling, 153 F.R.D. at 171. Essentially, Plaintiffs’ chose the means
most frowned upon by the courts, rather than attempting alternatives.

Tellingly, Plaintiffs have not even attempted to meet their burden in their motion. Plaintiffs
provide only the following as reasons they wish to depose opposing counsel:

Plaintiffs have had no opportunity to take a deposition concerning topics related to these

documents, such as when and why these documents were created, and by whom; the

process that led to their creation; with whom they were shared, if anyone; how they were

used or what information they relied upon; and other [unstated] issues related to the

responsive documents.
Pls. Mtn. at 343. Plaintiffs do not attempt to explain how these questions cannot be answered
through alternative means. Indeed, some of these questions have already been answered
previously; and, in any event, Plaintiffs’ counsel never articulated most of these questions as
possible deposition topics until filing the instant motion.

For example, Plaintiffs know the approximate date these documents were created, see Dkt.
288, at 23 and that the documents were created by Kris Kobach. Id. Indeed, in their motion they
assert in one place that the draft amendment was created by Kobach and state with whom it was
shared; yet later claim they do not know these answers. Compare Pls. Mtn. at 14-15 (“[A]
document created by Defendant and shared with co-workers . . .”) with Pls. Mtn. at 18 (stating a
desire to depose, in part, to determine “by whom” the documents were created and “with whom
they were shared.”). The remaining questions could be answered through interrogatories or
requests for admissions. In short, Plaintiffs have not attempted to meet their burden of showing
the information could not be obtained through other means.

The most troubling of Plaintiffs’ suggestions is their catchall mention of “other issues

related to the responsive documents.” Pls. Mtn. at 18. While this Court had limited the scope of
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discovery in this case to two fairly narrow issues, this Court’s deposition guidelines allow for broad
topics of questions. See http://www.ksd.uscourts.gov/deposition-guidelines/.

Plaintiffs rely exclusively on the fact that Secretary Kobach is the individual who could
speak to certain issues related to the documents. But this does not mean that he is the only person
who could answer the questions they seek to have answered; nor does it result automatically in
being permitted to depose opposing counsel. As Boughton explained, even though opposing
counsel was the exclusive source for his own reasons for making certain statements as a
spokesperson, “the plaintiffs did not even fully explore those matters upon which they wished to
inquire of defendant's counsel with the witnesses they did depose.” Id. at 830. “It is certainly not
too much to expect the plaintiffs to make a reasonable effort to seek information from the sources
they chose to pursue.” Id at 830-831. “[I]t is possible that the testimony of some of the officers
and directors regarding statements [opposing counsel] made to them in private might have a
bearing on [his] state of mind and be admissible evidence under the state of mind or admissions
exceptions to the rule against hearsay. Id. Plaintiffs have deposed the director of elections for the
state of Kansas three times, the Assistant Secretary of State once, the assistant to the director of
elections, a former Kansas elections director, and a current Kansas county election officer twice.
Plaintiffs have not shown that whatever questions they seek to ask, were not answered already.

Similarly, Plaintiffs have not attempted to demonstrate that the information they seek is
relevant and not privileged. Plaintiffs argue in conclusory fashion that because this Court ruled
that the documents themselves were not privileged and were relevant, they should be permitted to
depose opposing counsel. Dkt. 343, at 20-21. Their argument ignores the real issue. The question
is what additional questions Plaintiffs’ counsel intends to ask that would be both relevant and not

privileged. Deposing opposing counsel runs the risk of invading work product and attorney-client
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privilege protections that, although perhaps not present on the face of the documents themselves,
would be problematic depending on what questions Plaintiffs’ counsel intend to ask. The type of
analysis that would be required to separate what is protected and is not protected would be nearly
impossible in a deposition. For example, if Plaintiffs were to ask many of the questions they
hypothesized in their original motion to compel, see Dkt. 273, at 7, they would tread on issues of
attorney-client privilege and work product. Many of those question go directly to the mental
impression of the attorney. They also invade attorney-client privilege to the extent that counsel
had discussions with other co-counsel or individuals with which an attorney-client relationship
exists. These issues are why Courts do not typically allow depositions of opposing counsel.

Finally, Plaintiffs have not attempted to show that the information is “crucial to the
presentation of the case.” Again, relevant is Plaintiffs’ statements to opposing counsel when they
raised the issue of a deposition. They raised the issue about a specific date of a document was
created. Indeed, opposing counsel’s admission at the June 5, 2017 pretrial conference definitively
answers that a deposition would not be “crucial to the presentation” of their case. Based on
recollection of counsel, Mr. Ho stated that he already had a draft of his summary judgment brief
completed and that he believes summary judgment would be “simple” or “easy.”® Given Mr. Ho’s
statements in court, it is not surprising Plaintiffs do not explain how a deposition would be “crucial
to the presentation of the case.” Plaintiffs” have not met their burden. Instead, it appears Plaintiffs
wish to avoid meeting their burden and instead depose opposing counsel not to further their case,
but simply as “a sanction.” Pls. Memo. at 18; 21.

1. As a High-Ranking Official, Secretary Kobach Should not be Deposed

® Counsel has attempted to obtain a transcript of yesterday’s hearing but was informed it would
not be available until later in the week. Counsel can provide the Court with the exact statements
used by opposing counsel once a copy is available.
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In addition to the fact that Secretary Kobach is counsel of record in this case, he also should
not be deposed because he is a high-ranking government official. The case law in this area
indicates a strong preference against such depositions, for a variety of reasons:

Under rule 26 . . . this “court must limit the frequency or extent of discovery otherwise
allowed ... if it determines that ... the discovery sought ... can be obtained from some other
source that is more convenient, less burdensome, or less expensive.” Fed.R.Civ.P.
26(b)(2)(C)(i). In addition, as a general rule, courts have held that depositions of high-
ranking government officials should not be a routine part of litigation unless the party
seeking the deposition can demonstrate that there is some reason to believe that it will
produce or lead to admissible evidence. See, e.g., Oliveri v. Rodriguez, 122 F.3d 406, 409—
10 (7th Cir.1997) (stating that “the superintendent of the Chicago police is a busy official
who should not be taken away from his work to spend hours or days answering lawyers'
questions unless there is a real need”); In re Office of Inspector Gen. R.R. Ret. Bd., 933
F.2d 276, 278 (5th Cir.1991) (“[E]xceptional circumstances must exist before the
involuntary depositions of high agency officials are permitted”). Courts are also reluctant
to allow the depositions of high-ranking government officials absent a demonstration that
they have personal knowledge of the matter. See, e.g., Warzon v. Drew, 155 F.R.D. 183,
185 (E.D.Wisc.1994) (“In  general, high ranking government officials enjoy limited
immunity from being deposed in  matters about which they have no personal
knowledge.”), aff'd, 60 F.3d 1234 (7th Cir.1995).

Estate of Turnbow v. Ogden City, No. 1:07-cv-114, 2008 WL 2004328, *2 (D. Utah, May 9,
2008). While no uniform test exists, district courts have articulated the following requirements
that an opposing party must meet before permitting a deposition: ““(1) the official has first-hand
knowledge related to the claim being litigated; (2) the testimony will likely lead to the discovery
of admissible evidence, (3) the deposition is essential to the party’s case, and (4) the information
cannot be obtained from an alternative source or via less burdensome means. McDonald v. Schooll
District No. 1 in the City and COunty of Denver, 2014 WL 5019916, *2 (D. Colo. Oct. 7, 2014)
citing Cooke v. Hickenlooper, No. 13—cv01300-MSK-MJW, 2013 WL 5799995, at *2 (D. Colo.
Oct. 28, 2013); Feldman v. Bd. of Educ. Sch. Dist. No. 1, No. 09-cv-01049-REB-MJW, 2010

WL 383154, at *2 (D. Colo. Jan 28, 2010). Plaintiffs have not met these requirements.
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Secretary Kobach is one of the four highest-ranking statewide elected officials in the State
of Kansas. See Kan. Const. art. I, 81. Thus, without showing “exceptional circumstances,” a
deposition should not be allowed. In re Office of Inspector Gen. R.R. Ret. Bd., 933 F.2d at 278.

Defendant does not dispute that Secretary Kobach has first-hand knowledge of the
documents. However, Plaintiffs cannot meet the other three factors. First, Plaintiffs have not
attempted to articulate what evidence they seek to ascertain that would lead to the discovery of
admissible evidence beyond what they already know—namely which does not involve attempting
to ascertain the mental impressions of opposing counsel. Second, counsel has not explained why
such information would be crucial to their case. In contrast, Plaintiffs’ counsel admitted yesterday
that a deposition of Secretary Kobach would not be crucial to their case. Finally, as explained
above, the questions that Plaintiffs’ counsel claim to want to ask could all be asked in a less
burdensome manner, through written discovery.

V. Sanctions are Inappropriate

A. Defendants’ Objections and Response to Plaintiffs Motion to Compel were
Substantially Justified

Plaintiffs’ claim that “Defendant should be sanctioned for a pattern of misrepresentation
and a fundamental lack of candor directed at obscuring documents that Defendant wished not to
disclose.” Dkt. 343, p. 8. Plaintiffs also misstate that “the Court overruled all of Defendant’s
objections and found that those objections were not substantially justified.” Pls. Mtn. at 9.
Plaintiffs’ position ignores facts and ignores much of the Magistrate Judge’s holdings.

Under Rule 37(a)(5)(A), sanctions are not appropriate if “(i) the movant filed the motion
before attempting in good faith to obtain the disclosure or discovery without court action; (ii) the
opposing party’s nondisclosure, response, or objection was substantially justified; or (iii) other

circumstances make an award of expenses unjust.” Here, reopening discovery is not appropriate
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because Plaintiffs offered no alternatives in discovery than a deposition, and sanctions related to
the original motion to compel are not appropriate because Defendant’s response and objections
were substantially justified and other circumstances make an award of expenses unjust.

“Rule 37(c)(1) requires only the absence of substantial justification—a less stringent
standard characterized as ‘not justified to a high degree, but . . . justified to a degree that could
satisfy a reasonable person.” Sun River Energy, Inc. v. Nelson, 800 F.3d 1219, 1223-24 (10th Cir.
2015) (quoting Pierce v. Underwood, 487 U.S. 552, 565 (1988) (internal quotation marks omitted
in original). In other words, it means not “justified to a high degree,” but rather ‘justified in
substance on the main’—that is, justified to a degree that could satisfy a reasonable person.”
Pierce, 487 U.S. at 565. That is a standard similar to “reasonable basis both in law and fact.” Id.
(citations and internal quotations omitted).

Regarding the motion to compel, Defendant’s primary argument throughout this dispute
was that the documents were outside the limited scope of reopened discovery. In its initial Order,
this Court stated that “[w]hether plaintiffs’ Sixth Request falls within the limited scope for which
discovery was reopened is a very close call.” Dkt. 318, p. 8. This Court also stated:

At first glance, the request appears to be beyond the scope. Defendant’s

communications regarding potential future amendments to the NVRA that would

change how state officials may assess voter eligibility do not immediately appear

to have a bearing on (1) whether a substantial number of noncitizens have

successfully registered to vote in Kansas under the current attestation required or

2) whether nothing less than DPOC is sufficient for Kansas to carry out its

eligibility-assessment duties.

Id. Thus, the Defendant’s primary argument, that the documents were beyond the scope, “[a]t first

glance” seemed correct. 1d. Additionally, regarding Defendant’s relevance argument, the Court

subsequently agreed that nearly the entirety of one document and parts of the other document were
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“not relevant nor responsive” and permitted redaction. Id. at 20. Defendant had a reasonable basis
in law and fact to object that the sought-after documents were beyond the scope and not relevant.

Regarding the issues of attorney-client, deliberative process, and executive privilege,
although the Court ultimately did not agree with Defendant, he also had a good faith basis for those
arguments. The amendment was drafted by counsel and shared only with another attorney and the
deputy of elections. That document was intended to remain confidential and was being used for
legal discussion regarding the NVRA. It was also a preliminary draft discussed internally and
confidentially between the Secretary of State, his counsel, and the deputy of elections who is the
individual tasked with overseeing elections administration on a day-to-day basis. While the Court
determined that the privileges did not apply, Defendant still had substantial justification in making
the argument and it was a matter of first impression in this Circuit. See Wilson v. Olathe Bank,
184 F.R.D. 395, 399 (D. Kan. Feb. 11, 1999). Regarding the photographed document, the issue
was whether executive privilege applied to a president-elect. This Court held that it did not under
what was a matter of first impression. 1d.

The Magistrate Judge criticized counsel regarding two sentences in a nearly thirty page
brief. Dkt. 320, p. 7-8, n.22. However, the problem was the result of counsel’s apparently
inarticulate phrasing, not the result of an intent to mislead or obfuscate. In both sentences, counsel
for Defendant was attempting to correct misstatements by Plaintiffs’ in their motion to compel.

Regarding the first sentence, Defendant provided the following statement: “Plaintiffs
suppose that, ‘efforts by Defendant to seek alternative means of assessing voter qualifications by
amending the NVRA would suggest that a DPOC requirement is not the least restrictive method
of verifying eligibility.”” Dkt. at 16-17 (quoting PIs. Memo. at 7). When Defendant stated that

“no such documents exist,” he was referring to the term “efforts” by Defendant, not the text of the
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proposed amendment, See id. Defendant’s point was that no documents existed showing any
efforts; he had not sent any draft amendment to any Member of Congress (or anyone else). That
had not happened, and Plaintiffs knew it based on Defendant’s response to Plaintiffs’ request. The
draft amendment had not been shared beyond Defendant, an individual directed and appointed by
Defendant, and counsel. Because no draft had been submitted to individuals who could change
the NVRA, thus documents of “effort[s] . . . to seek” alternative means of assessing voter
qualifications had been made. Nevertheless, in the paragraph in Plaintiffs’ Motion to Compel to
which Defendant was responding, the paragraph hypothesized about “communications” “related
to potential NVRA amendments” Dkt. 273 at 7. Frustrated by Plaintiffs’ suggestion documents
existed that they knew did not, Defendant addressed the issue in the motion to compel.

Defendant was pointing out that Plaintiffs’ relevancy argument was based on a theory about
documents Plaintiffs already knew did not exist. Unfortunately, the Court focused on the phrase
“does not propose to ‘amend or alter’” when the point counsel was trying to make was there were
no other documents illustrating “efforts” to make changes. Dkt. 320 at n.7. Perhaps Defendant’s
counsel was not as clear as he could have been in making this point, but there certainly was no
effort to mislead either the Court or opposing counsel.

Regarding the second sentence, Defendant was trying to correct a misstatement of law
being pushed by Plaintiffs. Defendant was in disbelief that Plaintiffs used the phrase “procedures
mandated by the NVRA” in arguing that they were seeking relevant documents. Dkt. 273, at 6
(emphasis added). The Tenth Circuit had just rejected Plaintiffs’ claim that the NVRA mandated
only attestation; and it appeared that Plaintiffs, nevertheless, were presenting their
mischaracterization of the Tenth Circuit’s decision as a way to claim the documents they sought

were relevant. When Defendant used the phrase the “text does not propose to ‘amend or alter’ an
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‘eligibility-assessment procedures mandated by the NVRA,”” Dkt. No. at 18, Defendant was
attempting to correct Plaintiffs’ misstatement of law that one eligibility assessment procedure—
an attestation—was exclusively “mandated” by the NVRA. The Tenth Circuit had just rejected
that argument. See Fish v. Kobach, 840 F.3d 710, 742 (10th Cir. 2016) (rejecting proposition that
“the attestation requirement is all that a state may ever mandate in the motor voter application
context”). In other words, Defendant was trying to point out that Plaintiffs were arguing relevance
on a standard the Tenth Circuit just rejected.’

In other words, Defendant was attempting to make the point that what Plaintiffs claimed
they needed—documents altering mandatory procedures—could not exist because the Tenth
Circuit had rejected the argument that the NVRA mandated an attestation. While ordinarily
Defendant would have made this argument in summary judgment, it appeared to Defendant that
Plaintiffs were formulating relevancy arguments based on an incorrect standard. Thus, the
documents sought by Plaintiffs were not relevant to their claims because Plaintiffs were incorrectly
stating the legal test on which their claims were based. Here again, Defendant’s counsel may have
failed to explain this point clearly. But that is in no way a failure to maintain candor with the
Court. Ironically, by trying to correct what Defendant perceived as Plaintiffs’ mischaracterization

of the Tenth Circuit, Defendant finds himself at the receiving end of a motion for sanctions.

7 One need only look at Plaintiffs’ instant motion to understand Defendants’ concern. The
Magistrate was clear that the court was “not ruling that some manner of deliberative-process
privilege can never apply to state agencies. But defendant’s privilege assertion was based on the
privilege accorded federal agencies. Defendant never directly asserted a state-agency privilege.”
Dkt. 320, at 13, n.39. Yet, Plaintiffs state: “As this Court confirmed in its April 17 and May 10,
2017 orders, the responsive documents are not predecisional or deliberative . . .” Pls. Mtn. at 15.
Unless Defendant is severely misreading this Court’s decision, that was not what this Court
“confirmed.” Dkt. 320, 11-13.
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Finally, Plaintiffs state Defendant should have produced the photographed document on a
privilege log on December 22, 2016, as opposed to it being discussed at a subsequent meet-and-
confer on January 6, 2017. Pls. Mtn. at 10. In the initial phone conversation, when questioned by
Defendant’s counsel, it was indicated that actual drafts of amendments to the NVRA and
communications related to those drafts were being sought. Defendant complied and identified a
draft amendment on a privilege log—a document opposing counsel did not yet know about.
During the January phone call when the photographed document was raised, Defendant’s counsel
reiterated the earlier discussion. Plaintiffs’ counsel responded that the scope of their request should
include documents that mention possible drafts as well, regardless of whether they were related to
any actual drafts. Plaintiffs’ counsel memorialized this discussion through e-mail: “However, we
want to clarify that a document is responsive whether or not it is connected with an actual draft
NVRA amendment. Documents that simply discuss the option or possibility of amending the
NVRA should be produced.” Ex. B. Defense counsel complied and submitted reasons that he
believed the document should not be discoverable.

Ultimately, counsel made good faith arguments in responding to Plaintiffs’ motion to
compel. As the Court recognized, it was a “close call” under Defendant’s main argument—that
the request was outside the scope of discovery—and the Magistrate ultimately agreed that the
majority of the two documents were irrelevant. In trying to correct Plaintiff’s misstatements,

Defendant’s counsel can possibly be faulted for a lack of clarity, but not for a lack of candor.

B. Other Circumstances Make an Award of Expenses Unjust
In addition, sanctions are inappropriate under Rule 37 because other circumstances make
an award of expenses unjust. Sanctions are inappropriate here for reasons already stated herein,

namely, that (a) Plaintiffs’ counsel has been publicly disparaging opposing counsel for months,
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and (b) Plaintiffs’ counsel already admitted that he has prepared draft for summary judgment and
that his position is “simple,” and “easy,” namely, he is misrepresenting his need for a deposition
of Mr. Kobach. See Admin. Comm. Of Wal-Mart Assocs., 302 F. Supp. 2d at 1281.
V. Plaintiffs have Failed to Comply with Local Rule 37.2 Regarding Reopening

Discovery Other than by Deposition

Although Plaintiffs’ counsel have not expressly sought reopening of discovery other than
by deposition, this Court could decline to reopen discovery at all due to Plaintiffs’ failure to
comply with Local Rule 37.2. That rule states, “The court will not entertain any motion to
resolve a discovery dispute . . . unless the attorney for the moving party has conferred or has
made reasonable effort to confer with opposing counsel concerning the matter in dispute prior to
filing of the motion.” D. Kan. L.R. 37.2. “A ‘[r]easonable effort to confer requires that the
parties in good faith converse, confer, compare views, consult and deliberate, or in good faith
attempt to do so.”” Blair v. TransAm Trucking, Inc., 2016 WL 7117182, *6 (D. Kan. Dec. 7,
2016). Counsel disagrees with Plaintiffs” arguments regarding why discovery should be re-
opened. However, while counsel has met regarding whether a deposition should be taken of
opposing counsel, Plaintiffs have not discussed other methods of discovery besides a deposition.
During the discussion, Plaintiffs’ counsel addressed the date of the document’s creation.
Defendant remains open to discussing other forms of discovery which could efficiently answer
Plaintiffs’ questions that do not face the concerns identified above.
VI.  The Order Granting Stay Did Not Decide that the Protective Order Does Not

Prevent Disclosure of These Documents

In their motion, Plaintiffs assert that “[t]he April 23 Order granting Defendant’s motion for

a stay was based on a finding that, if Defendant immediately produced the documents to Plaintiffs
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but Judge Robinson were to subsequently deem them privileged, then Defendant would be
prejudiced because there was ‘no protective order in this case that would limit disclosure of
defendant’s documents.” Dkt. 343, p. 12. From there, Plaintiffs’ claim that Defendant is now
barred by law-of-the-case doctrine from arguing that the protective order applies to these
documents. Id. There are multiple problems with Plaintiffs’ claim.

First, Plaintiffs purposefully omit part of the cited sentence. The full sentence states:
“Unlike in In re Syngentia, a case plaintiffs cite, there is no protective order in this case that would
limit disclosure of defendant’s documents to plaintiffs’ ‘outside legal counsel only.”” Dkt. No.
325 at 3 (emphasis added). That partial quote in the Order granting a stay pertained to whether
the documents Plaintiffs were seeking were protected by privilege. The sentence following this
partially quoted sentence states, “[t]hus, immediate production of the documents would effectively
waive any privilege Judge Robinson might later recognize.” Dkt. 325, p. 3 (emphasis added).®

The reason Defendant sought the stay was to protect against his effective waiving of the
privileges he was trying to protect. See Maness v. Meyers, 419 U.S. 449, 460 (1975) (Compliance
with a court order may cause a witness to reveal information, and appellate courts “cannot always
‘unring the bell’ once the information has been released”). As Defendant stated in his Motion for
Stay, “producing these documents, even partially redacted, would require Defendant to effectively

waive claims of privilege to those unredacted portions. This is precisely the type of stay this Court

8 This is another example of what Defendant was attempting to correct Plaintiffs’ misstatements
of law and fact. In this example, Plaintiffs purposefully omit parts of a quotation and context to
give an inaccurate account of what this Court stated. In the Tenth Circuit, Defendant was forced
in his Reply Brief to dedicate eight pages to refuting inaccurate statements by opposing counsel.
See Fish v. Kobach, 16-3147, Doc. No. 01019664359, at 1-8 (filed July 28, 2016). a rehash at a
later point in this proceeding and wanted to ensure the Court knew, in reviewing Plaintiffs’
claims of relevance, that there was not a “mandatory” prohibition against a documentary proof of
citizenship requirement under the NVRA but instead that documentary proof of citizenship could
be permissible according to the Tenth Circuit.
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has recognized as possibly appropriate for a Magistrate’s order.” Dkt. 322 at 3. Defendant then
quoted this Court in support of that very point: “[A] stay may be appropriate where enforcing the
existing discovery order would require the disclosure of arguably privileged information[.]” Id.
(quoting Great Plains Ventures, Inc., 2015 WL 630586, at *1). Defendant also cited a Colorado
case supporting that same point. Zander v. Craig Hosp., No. 09-CV-02121-REB-BNB, 2010 WL
1571213, at *1 (D. Colo. Apr. 20, 2010).

Providing documents to opposing counsel that Defendant believed were privileged would
have provided little comfort in Defendant’s attempting to protect from disclosure documents he
believed privileged if Judge Robinson subsequently agreed. The issue in In re Syngenta AG Mir
162 Corn Litigation, 2017 WL 1106257 (Mar. 24, 2017) did not involve providing documents over
which a party claimed privilege. Instead it involved documents that gave the party seeking to
protect the documents a competitive advantage over other competitors. Id. at *14. The Court
permitted “outside counsel” to view the documents, as opposed to “in-house” counsel and others
who might be able to utilize the information. 1d. The Court even stated that the issue was not a
question of privilege because documents must be produced if not “properly withheld on attorney-
client privilege grounds.” Id. The case did not involve handing over arguably privileged
documents to the opposing litigation team prior to a Rule 72 review.

Plaintiffs also incorrectly state that Defendant “plainly acknowledged that the public would
eventually see the responsive documents” and that he “effectively conceded that nothing other than
his now-rejected claims of privilege would shield the unredacted portions.” Pls. Mtn. at 13. Here
again, Plaintiffs misrepresent Defendant. Defendant’s brief states:

Regarding the third factor, risk of harm to the public interest, none exists here. The

Magistrate only required disclosure of limited portions of this document. If Judge
Robinson ultimately affirms the Magistrate’s decision, the documents will be produced as
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Magistrate O’Hara required thereafter. It is unclear that there is any harm to the public
interest therefore in a brief delay in disclosure of a few redacted portions of two documents.

Dkt. No. 322, at 4. This paragraph does not mention the protective order’s ability to shield
disclosure beyond the parties in this case.

Second, law of the case doctrine could not apply because the issue of whether the
documents were exempt under KORA and thus subject to the Protective Order was never litigated
and decided. Law of the case doctrine is “‘a rule of practice, based upon sound policy that when
an issue is once litigated and decided, that should be the end of the matter.”” Pittsburg County
Rural Water Dist. No. 7 v. City of McAlester, 358 F.3d 694, 711 (10th Cir. 2004) (quoting United
States v. Smelting Ref. & Mining Co., 339 U.S. 186, 198 (1950)); see also Lee v. Carbonyx, Inc.,
No. CIV-12-102-KEW, 2014 WL 198342, at *4 (E.D. Okla Jan. 14, 2014)(Since Turck had not
participated in this issue in the briefing and the specifics of the defect had not been alleged, this
Court will not apply the law of the case doctrine to this finding.); see also Stifel, Nicolaus & Co.
v. Woolsey & Co., 81 F.3d 1540, 1544 (10th Cir. 1996).

Defendant sought a motion for stay of producing the documents based on protecting the
privileges he believed applied, Dkt No. 322, at 3, something this Court acknowledges is an
appropriate reason to grant a brief stay from compliance with a discovery order. Great Plains
Ventures, Inc., 2015 WL 630586, at *1. In Plaintiffs’ response to that motion, Plaintiff never
addressed the protective order or the KORA. The terms “protective order,” “KORA,” nor “open
records” are found once in Plaintiffs’ response. In addition, this Court then granted Defendants’
motion before he could even reply anyway. To now argue that the scope of the protective order
was actually “litigated and decided” and therefore constitutes law of the case, Pittsburg County

Rural Water Dist. No. 7, 358 F.3d at 711, as Plaintiffs do, is absurd.
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Indeed, taking their claim further, Plaintiffs argue it is law of the case because Defendant
did not appeal this Court’s order granting Defendant’s stay. Apparently, Plaintiffs contend that
Defendant should have appealed not to challenge the stay, but instead to change one sentence in
the order, because Plaintiffs might later argue that this sentence decided an issue that was not
before the Court. Indeed, it is unclear how Defendant would dispute that holding in a subsequent
appeal given that the Motion for Stay was entered in Defendant’s favor on the grounds that
Defendant sought a stay—namely protecting a privilege. Plaintiffs’ argument is nonsensical.

Finally, even if the law of the case doctrine was applicable, this Court should decline to
apply it. Law of the case “is discretionary, not mandatory.” Stifel, 81 F.3d at 1544. Plaintiffs
again misstate the law when they claim that a previous holding “cannot be revisited.” Pls. Mtn. at
12. A court should exercise its discretion not to follow a decision that was “clearly erroneous and
would work a manifest injustice.” 1d. (citations and internal quotation marks omitted). Applying
law of the case here would both be clearly erroneous and would work a manifest injustice. First,
it would be clearly erroneous to hold that the Protective Order does not apply to the underlying
documents. As illustrated above, the documents are protected from disclosure outside of this
litigation. Second, law of the case should not be applied because the procedural posture—that this
Court allegedly decided an issue that was never briefed when granting Defendant’s motion. Given
the great interests that Defendant has in retaining the confidentiality of these documents, it would
be manifestly unfair for the Court to then hold, without argument, that the protective order had no
applicability at all.

CONCLUSION
For all of the foregoing reasons, Plaintiffs Motion for sanctions and to depose Secretary

Kobach, should be denied.
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Respectfully submitted,

s/ Garrett Roe

Garrett Roe, Kansas Bar No. 26867
Kris W. Kobach, Kansas Bar No. 17280
KANSAS SECRETARY OF STATE’S OFFICE
Memorial Hall, 1st Floor

120 S.W. 10th Avenue

Topeka, KS 66612

Tel. (785) 296-2034

Fax. (785) 368-8032
kris.kobach@sos.ks.gov

Attorney for Defendant
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