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INTEREST OF AMICUS CURIAE"

Common Cause is a nonpartisan, nonprofit citizens' organization dedicated
to upholding the core values of American democracy. Founded in 1970, it has
over 475,000 members and supporters nationally and 36 state and local chapters.
Common Cause is aleader in the fight to ensure that every adult American has
easy access to the ballot and has long advocated for straightforward state and
federal voter registration reforms. In particular, Common Cause works to reduce
barriersto voter participation by supporting Election Day registration, online voter
registration, and “motor-voter” registration. Common Causeis also aleading
partner organization of the national “Election Protection” coalition, which provides
nonpartisan information to voters about the election process.

In 2013, Kansas enacted the Secure and Fair Elections Act, which requires
all voter registration applicants to provide documentary proof of their U.S.
citizenship, such as a birth certificate or passport. If an applicant failsto present

documentary proof of citizenship within ninety days of submitting the application,

! Pursuant to Federal Rule of Appellate Procedure 29(a), al parties have
consented to the filing of this brief. Amicus certifies that no party’s counsel
authored this brief, in whole or in part; that no party or party’s counsel contributed
money that was intended to fund preparing or submitting the brief; and that no
person—other than the amicus, its members, or its counsel—contributed money
that was intended to fund preparing or submitting the brief. Fed. R. App. P.
29(c)(5).
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the application is cancelled. Kansas'slaw presents a unigue threat to our
democratic values and an open, accountable, and effective government.

Congress passed the National Voter Registration Act of 1993 (“NVRA”) in
response to obstructive and excessive state registration procedures similar to
Kansas' s documentary proof-of-citizenship law. Congress sought to increase voter
participation by mandating uniform, simple, and nondiscriminatory registration
procedures nationwide, procedures for which Common Cause has long advocated.
In so doing, Congress prohibited States from implementing burdensome voter-
registration procedures. By erecting unwarranted barriers to voter registration,
Kansas' s documentary proof-of-citizenship law contravenes the primary purpose
of the NVRA—increasing the number of eligible citizens who register to vote.
Common Cause submits this brief in support of the appelleesto further its goal of
eliminating unnecessary obstacles that prevent eligible voters from participating in
the political process, including documentary proof-of-citizenship requirements.

SUMMARY OF ARGUMENT

The Supreme Court has held that when Congress legislates under its
Elections Clause authority, courts should use traditional tools of statutory
construction to determine whether a given law is preempted. In assessing laws
passed under different constitutional authority, courts sometimes apply a

“presumption against preemption.” Kansas admits, as it must, that the presumption
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isinapplicable here. This concession is due to the Supreme Court’s clear guidance
that the presumption only applies where the law at issue governs an area
traditionally left to the States. Legislation passed pursuant to the Elections Clause,
however, like the NVRA, constitutes legislation in an inherently federal area over
which States have no reserved power. Therefore, the foundational premise of the
presumption is simply inapplicable. Accordingly, in assessing Elections Clause
legidation, the Supreme Court and this Court have not embraced the presumption
against preemption’s attendant canon of construction, the “plain statement rule,”
and decline to limit their analysis to the plain language of the statutory text to
determine the scope of Congress' s preemptive intent.

Applying the ordinary tools of statutory interpretation, the text and
legidlative history of the NVRA evince Congress' s intent to preempt state laws,
like the Kansas law at issue here, requiring documentary proof of voter eligibility
beyond that which isrequired by federal law. The NVRA’s plain language permits
States to require only the “minimum information” needed to determine an
applicant’ s eligibility. And the statutory scheme demonstrates that Congress
carefully crafted the federal proof-of-eligibility requirements after balancing the
Act’ s straightforward registration procedures against the threat of registration
fraud. In striking that balance, Congress decided which requirements were the

minimum necessary. The legidative history further demonstrates that Congress
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intended not only to generally eliminate undue burdens on voter registration, but to
specifically preempt documentary proof-of-citizenship requirements. Those
requirements were unnecessary because the NVRA already included sufficient
anti-fraud provisions and problematic because States could implement them in
ways that prevented eligible voters from registering.

Moreover, Congress specifically considered and rejected an amendment to
the NVRA that would have alowed States to impose documentary proof-of-
citizenship requirements, making plain its understanding that the NV RA prohibits
them.

ARGUMENT

l. COURTSAPPLY THE TRADITIONAL TOOLSOF STATUTORY
INTERPRETATION TO DETERMINE THE PREEMPTIVE SCOPE OF ELECTIONS
CLAUSE LEGISLATION

Preemption analysisis not one sizefitsall. Instead, the Supreme Court
instructs courts to handle preemption analyses differently depending on whether
the federal law at issue regulatesin an areatraditionally left to the States or
whether the law stems from a uniquely federal power. For only the former set of
cases, courts should assume a “ presumption against pre-emption” when
determining whether Congress intended to preempt a state law. De Buono v.
NYSA-ILA Med. & Clinical Servs. Fund, 520 U.S. 806, 813-815 (1997). For laws

fitting the latter description, the presumption against preemption does not apply.
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Asrelevant here, the Supreme Court has explicitly held that because of the
inherently federal nature of election law, this presumption does not attach when
Congress legidates under its Elections Clause power. Arizonav. Inter Tribal
Council of Ariz., Inc. (“ITCA"), 133 S. Ct. 2247, 2256-2257 (2013).

A. No Presumption Against Preemption AppliesWhen Courts

Interpret Statutes Passed Under Congress's Elections Clause
Power

Importantly, Kansas admitsin its opening brief (at 28) that “the presumption
against preemption does not apply in Elections Clause cases.” That is of course
correct. The presumption is predicated on the assumption that “ Congress does not
readily interfere” with the “ substantial sovereign powers’ retained by the States,
Gregory v. Ashcroft, 501 U.S. 452, 461 (1991), and acknowledges that Congress
respects “the historic primacy” of certain state regulation, such as “ matters of
health and safety,” Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996).

As Kansas' s admission demonstrates, the considerations of comity and
federalism that undergird the presumption arise only when Congress legislatesin a
“field which the States have traditionally occupied.” Ricev. Santa Fe Elevator
Corp., 331 U.S. 218, 230 (1947). “[A]n *assumption’ of nonpre-emption is not
triggered when the State regulates in an area where there has been a history of
significant federal presence,” United States v. Locke, 529 U.S. 89, 108 (2000), or

in areas that have “‘long been dominated by federal interests,’” US Airways, Inc. v.
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O'Donnell, 627 F.3d 1318, 1325 (10th Cir. 2010); see also Helfrich v. Blue Cross
& Blue Shield Ass'n, 804 F.3d 1090, 1104-1105 (10th Cir. 2015) (“[t]he federalism
concern (respecting state sovereignty) behind the presumption against preemption

has little purchase” when Congress legislates in an areawhere thereisa*®* history

of significant federal presence’ ™). Courts thus routinely refuse to apply the
presumption in areas of historic federal regulation or particular federal interest.
E.g., Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341, 347-348 (2001)
(finding state tort claims impliedly preempted by the federal Food, Drug, and
Cosmetic Act because the claims did not arise in “‘afield which the States have
traditionally occupied,” such asto warrant a presumption” against preemption but
rather arose in an areathat “isinherently federal in character” (citation omitted));
Locke, 529 U.S. at 108 (no presumption against preemption where “Congress ha[d]
legidlated in the field from the earliest days of the Republic”).

Unlike fields that the States “‘ traditionally occupied,”” the Elections Clause
concerns “only an areain which the states have no inherent or reserved power: the
regulation of federal elections.” Gonzalezv. Arizona, 677 F.3d 383, 392 (Sth Cir.
2012), aff' d by ITCA, 133 S. Ct. 2247. States of course had no power to regul ate
federal elections prior to the formation of the federal government, and thus have no

reserved power inthat area. Cook v. Gralike, 531 U.S. 510, 522-523 (2001).

Rather, the Constitution affirmatively delegated States the authority to regulate
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federal elections “subject to the express qualification that [their power] ‘terminates
according to federal law.”” ITCA, 133 S. Ct. at 2257; see also U.S Term Limits,
Inc. v. Thornton, 514 U.S. 779, 804-805 (1995) (noting that the power to regulate
federal elections—as with the very existence of the elections—"ariges] from the
Constitution itself,” and “the provisions governing elections reveal the Framers
understanding that powers over the election of federal officers had to be delegated
to, rather than reserved by, the States’). Because the “the Elections Clause affects
only an areain which the states have no inherent or reserved power,” the reasoning
that underlies the presumption against preemption is “not transferable to the
Elections Clause context.” Gonzalez, 677 F.3d at 392. It therefore makes sense
that the presumption does not apply in this context.

For these reasons, the Supreme Court—and this Court—expressly ruled that
the presumption against preemption is inapplicable when Congress |legislates under
its Elections Clause power. ITCA, 133 S. Ct. at 2256-2257 (“[T]he presumption
against pre-emption sometimes invoked in our Supremacy Clause cases’ has never
been applied in Elections Clause cases.); id. at 2256 (“We have never mentioned
such aprinciple in our Elections Clause cases.” (emphasis added)); Kobachv. U.S
Election Assistance Comm’'n, 772 F.3d 1183, 1194-1195 (10th Cir. 2014). ITCA, a
case that closely mirrorsthis one, isinstructive. The plaintiffsin that case argued

that the State' s requirement of documentary proof of citizenship was preempted by
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the NVRA'’ s requirement that States “accept and use”’ the federal voter registration
form, which mandated only that registrants attest to meeting the State’s citizenship
requirement. ITCA, 133 S. Ct. at 2251-2253. The Court explained that “[t]he
assumption that Congressiis reluctant to pre-empt does not hold when Congress
acts under [the Elections Clausg], which empowers Congress to ‘ make or alter’
state election regulations.” Id. at 2256-2257. “Because the power the Elections
Clause confers is none other than the power to pre-empt,” all Elections Clause
legidation *“ necessarily displaces some element” of state law. Id. at 2257.
Accordingly, Congress signalsits intent to preempt state law ssimply by legislating
under the Elections Clause power, and in that circumstance, no default
presumption to the contrary is appropriate. Id.

B.  Preemption In The Elections Clause Context Is Analyzed Using
Traditional Tools Of Statutory Interpretation

In assessing preemption in the Elections Clause context, courts can and do
use al available tools of statutory construction. InITCA, for instance, to determine
“the fairest reading of the [NVRA],” the Court examined the context of the
statute’ s words, their neighboring provisions, and congressional purpose. 133 S.
Ct. at 2254-2257; see also id. at 2254 (noting that “*[w]ords that can have more
than one meaning are given content ... by their surroundings' ”); id. at 2255
(looking at the “neighboring provisions of the NVRA” to determine it was

“improbable”’ that Congress intended Arizona s reading of the statute). The

-8-
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exercise undertaken by the ITCA Court falls neatly within the ambit of traditional
statutory interpretation, through which courts make use of the numeroustools at
their disposal. E.g., Smith v. United States, 508 U.S. 223, 233 (1993) (“* Statutory
construction ... isa holistic endeavor. A provision that may seem ambiguous in

isolation is often clarified by the remainder of the statutory schemel[.]'” (quoting
United Sav. Ass'n of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365,
371 (1988))).

ITCAisfar from an isolated example. To the contrary, the Supreme Court
and this Court consistently ook beyond the statutory text in interpreting Elections
Clause and other legidlation not subject to the presumption against preemption,

considering, among other things, “‘the purpose, structure, and legislative history of
the entire statute.”” Wyoming v. United Sates, 279 F.3d 1214, 1230 (10th Cir.
2002). In Foster v. Love, 522 U.S. 67, 68-70 (1997), the Supreme Court
considered whether afederal law promulgated under the Elections Clause setting a
November date for congressional elections preempted a L ouisiana statute that
established an October open primary followed by a run-off election in November if
none of the candidates received a mgjority of votesin October. The Court held
that the Louisiana law was preempted after an examination of the federal statute's

legidlative history, which evidenced Congress's intent “*to remedy [the] evil[g]

arising from the election of members of Congress occurring at different timesin
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the different States.”” 1d. at 73. Likewise, in Buckman, the Supreme Court found
evidence of Congress'sintent to preempt by reference to the broader statutory
scheme and its “ delicate balance of statutory objectives.” 531 U.S. at 348. Andin
Kobach, this Court explained that the NVRA’s legislative history provided support
for the conclusion that the NV RA preempts state laws that would require
documentary proof of citizenship in addition to the federal form. 772 F.3d at 1195
n.7. Inlight of this substantial precedent, in the case at bar, this Court should
determine whether Congress intended to preempt Kansas' s documentary proof-of-
citizenship requirement by relying on any of the traditional methods of statutory
interpretation it deems useful.

C. Preemption In The Elections Clause Context IsNot Subject To A

“Plain Statement” Rule, And ThisCourt IsNot Limited To The
Statute’ s Plain Text To Discern Preemptive I ntent

While Kansas admits that the presumption does not apply in Elections
Clause cases, it nonetheless argues (at 30) that the district court should have
“limit[ed] itself to the plain statementsin the text” to determine whether Congress
intended for the NV RA to preempt Kansas's documentary proof-of-citizenship
law. That is ssmply incorrect as a matter of law. Indeed, Kansas's
acknowledgement (at 28) that the presumption does not apply here provesthe
death knell for this argument. The so-called plain statement rule for which Kansas

advocates here is merely a mechanism used to effectuate the presumption against

-10 -
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preemption. Where the presumption does not apply, neither does that plain
statement rule. As discussed above, where, as here, the presumption is
inapplicable, courts determine the preemptive scope of legislation simply by
applying the traditional tools of statutory interpretation, including examination of
the statute’ s text, structure, purpose, and legislative history.

As the Supreme Court explained in ITCA, “[w]here [the presumption against
preemption] applies,” courts will not find preemption “*unless that was the clear
and manifest purpose of Congress.’” 133 S. Ct. at 2256. In other words, a*“clear
statement” of intent to preempt is what courts require only to overcome any
applicable presumption against preemption. Egelhoff v. Egelhoff ex rel. Breiner,
532 U.S. 141, 151 (2001). The “clear statement” requirement istherefore“‘arule
of statutory construction,’” Hilton v. S.C. Pub. Railways Comm'n, 502 U.S. 197,
206 (1991), “based on the presumption against pre-emption,” Gonzales v. Oregon,
546 U.S. 243, 291 (2006) (emphasis added). Like the presumption itself, the
“plain statement rule is nothing more than an acknowledgment that the States
retain substantial sovereign powers under our constitutional scheme, powers with
which Congress does not readily interfere.” Gregory, 501 U.S. at 461. Therefore,
as with the presumption, the rationale for allowing the plain statement rule to
restrict acourt’s analysisisjust not applicable in areas that are inherently federal in

their character and history, such as Elections Clause legidlation.

-11-
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Given that they contravene a mountain of contrary precedent, Kansas's
arguments for invoking the plain statement rule in the Elections Clause context are
not surprisingly unavailing. First, Kansas asserts (at 29) that I TCA requires that
“the preemptive ‘scope’ of a statute enacted pursuant to Congress's Election
Clause power islimited to its ‘ statutory text.”” To support this position, Kansas
cites (at 28-29) two passages from I TCA—the Court’ s statement that “‘[t]he
reasonable assumption is that the statutory text accurately communicates the scope
of Congress's pre-emptiveintent,”” and the Court’ sinstruction to “‘ read Elections
Clause legidlation ssmply to mean what is says.””

Understanding these statements requires context. Asthe Court explained,
“[t]here is good reason for treating Elections Clause legidation differently” from
legidlation that affects areas traditionally regulated by States. ITCA, 133 S. Ct. at
2256. “The assumption that Congressis reluctant to pre-empt does not hold when
Congress acts under that constitutional provision, which empowers Congress to
‘make or alter’ state election regulations.” 1d. at 2256-2257. A holistic review of
the Court’sanalysisin ITCA reveasthat the Court applied numerous traditional
rules of statutory interpretation and did not limit its preemption analysis to the
plain text. Seesupra Part |.B.

Kansas's reliance on McKay v. Thompson, 226 F.3d 752 (6th Cir. 2000),

asofalsflat. McKay addressed whether federal law preempted a Tennessee

-12 -
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statute requiring voters to disclose their social security numbers. Id. at 754-755.
The Sixth Circuit considered two potentially relevant federal laws:. the Privacy Act
of 1974 and the NVRA. Id. at 755-756. The Sixth Circuit held merely that of the
two statutes, the more specific on the pertinent issue controlled; therefore, the
“grandfather” clause of the Privacy Act superseded any more general rulein the
NVRA. Id. at 756. Contrary to Kansas's suggestion (at 30), the Sixth Circuit did
not hold that Tennessee’s law was valid because the NVRA did not “* specifically
forbid'” the disclosure of social security numbers. Rather, the court ssimply held
that the Privacy Act contained an express statement affirmatively preserving
Tennessee' s right to enforce that law.?

Likewise, the cases Kansas cites (at 29) to support its claim that

congressional “silence” means the court cannot find preemptive intent also belie its

2 None of the other cases Kansas cites (at 27-31) in support of aplain
statement rule arose in the Elections Clause context, and most did not even involve
preemption. Will v. Michigan Department of Sate Police, 491 U.S. 58, 60 (1989),
involved the question of whether 42 U.S.C. 8§ 1983 provides a cause of action
against the State. Gregory, 501 U.S. at 455, considered whether appointed state
judges were covered by the Age Discrimination in Employment Act. And
Sugarman v. Dougall, 413 U.S. 634, 638-639 (1973), addressed the
congtitutionality of New Y ork’s prohibition against the employment of non-
citizensin the civil service. Only Chamber of Commerce of United States v.
Whiting, 563 U.S. 582 (2011), was even a preemption case, but that case hardly
supports the application of a plain statement rule here. First, the case did not
involve Elections Clause legislation. And, second, the Court did not find the state
law at issue in that case valid because it discerned no “plain statement” in favor of
preemption in the statutory text, but rather because the state law fell within the
scope of an express savings clause in the federal statute. 1d. at 596.
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assertion. In those cases, the courts did not even invoke the plain statement rule,
but rather employed traditional principles of statutory interpretation to discern
congressional intent. See Jamav. ICE, 543 U.S. 335, 341-342 (2005); United
Satesv. Wells, 519 U.S. 482, 495-496 (1997); Santa Clara Pueblo v. Martinez,
436 U.S. 49, 63-64 (1978).

Moreover, even if the plain statement rule applied here, Kansas overstates
therule srigidity. Congress'sintent to preempt state law “may be evidenced in
several ways.” Rice, 331 U.S. at 230; see also Medtronic, 518 U.S. at 486
(Congress's intent with regard to preemption is discerned not only from the
statutory text, but also from “the * structure and purpose of the statute as a
whole'”). For example, in De Buono, the Supreme Court explained that “[i]n order
to evaluate whether the normal presumption against pre-emption hajd] been
overcome,” it had to “*go beyond the unhelpful text ... and look instead to the
objectives of the ... statute as a guide to the scope of the state law that Congress
understood would survive.”” 520 U.S. at 813-814. Similarly, in Rice, the Court
relied on evidence of Congress's intent to preempt that it found in the “ special and
peculiar history of the Warehouse Act.” 331 U.S. at 232; seealsoid. at 230 (“[t]he
guestion in each case is what the purpose of Congress was,” and Congress's intent

to preempt state law “may be evidenced in severa ways’).
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The Court should thus determine the preemptive effect of the NVRA by
applying the traditional tools of statutory interpretation, without the overlay of any
presumption against preemption or plain statement rule.

II.  THENVRA PREEMPTS STATE DOCUMENTARY PROOF-OF-ELIGIBILITY
REQUIREMENTSAND OTHER BARRIERS TO VOTER REGISTRATION

The text, structure, purpose, and legidlative history of the NVRA
demonstrate Congress' s intent to preempt state laws erecting obstacles to voter
registration. Asan initial matter, Congress indisputably enacted the NVRA
pursuant to its constitutional authority under the Elections Clause. See 52 U.S.C.
§ 20501(b); S. Rep. No. 103-6, at 3-4 (1993); H.R. Rep. No. 103-9, at 3 (1993);
ITCA, 133 S. Ct. at 2256-2257. Therefore, for the reasons explained above, the
Court should determine the preemptive effect of the NVRA applying the ordinary
tools of statutory interpretation, without the overlay of any presumption against
preemption or plain statement rule. Under that analysis, the NVRA's statutory text
and legidlative history confirm that Congress intended to preempt obstructive state
registration procedures such as Kansas' s documentary proof-of-citizenship law.

A. TheNVRA’sPlain Text Preempts State Documentary Pr oof-Of-
Eligibility Requirements

The NVRA providesfor “[n]ational procedures for voter registration” by
mandating that States uniformly adopt three registration procedures. driver’s

license registration, mail-in registration, and in-person registration. 52 U.S.C.
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8 20503(a). Under the provision linking voter registration to driver’s license
applications, States must provide a combined driver’s license and voter registration
application process. Id. 8§ 20504. That provision allows Statesto require only the
information necessary to meet certain objectives, including determining avoter’s
eligibility. Allowing States to require that applicants submit additional,
unnecessary information would conflict with the Act’ s objectives and statutory
framework.

1. States may requir e only the minimum infor mation needed
to determine an applicant’svoter registration eligibility

The NVRA permits States to require “only the minimum amount of

information necessary to” “prevent duplicate voter registrations,” determine an
applicant’ s voter registration eligibility, and “administer voter registration and
other parts of the election process.” 52 U.S.C. § 20504(c)(2)(B). That standard
strictly limits the States’ authority to require additional information or
documentation. The NVRA thus conflicts with, and preempts, state laws to the
extent they require applicants to submit information beyond the minimum amount
necessary to satisfy those objectives.

With regard to proof that the voter satisfies state eligibility requirements, the
NVRA itself describes the “minimum amount of information necessary.” 52

U.S.C. § 20504(c)(2)(B). The Act requires only that applicants attest that they

meet a State’ s eligibility requirements (“including citizenship”) under penalty of
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perjury. 1d. 8 20504(c)(2)(C). Congress was satisfied with the sworn attestation
being the sole method by which a State would determine an applicant’ s registration
eligibility (outside of the information obtained for the driver’s license application),
I.e., the sworn attestation was deemed the “minimum amount ... necessary.”

2. The NVRA'’s statutory scheme and objectives confirm that

the Act preempts documentary proof-of-eligibility
requirements

The NVRA'’s statutory scheme and stated objectives demonstrate Congress's
intent to prevent States from imposing restrictive procedura hurdlesto voter
registration under the guise of fraud prevention. Congress carefully balanced the
NVRA’stwo primary purposes—implementing streamlined registration
procedures while simultaneously ensuring the integrity of elections and voter
registration—to provide simple yet secure registration procedures. State laws that
disrupt that careful balance contravene the fundamental premise of the NVRA.

First, Congress sought to simplify voter registration by removing
burdensome procedural obstacles. Congress enacted the NVRA “to establish
procedures that will increase the number of eligible citizens who register to vote”
and “to ... enhance]] the participation of eligible citizens as votersin elections.”
52 U.S.C. 8§ 20501(b)(1) & (2) (emphases added). The federal registration
procedures thus include restrictions on the States’ ability to request additional

information or impose additional procedures. For example, States may not require
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duplicate information already required in the driver’s license application. Id.
§ 20504(c)(2)(A); see also id. § 20504(c)(2)(B).

Second, Congress sought “to protect the integrity of the electoral process,”
52 U.S.C. § 20501(b)(3), by including several anti-fraud provisions. For example,
the NV RA requires that al applicants attest that they meet each eligibility
regquirement, including citizenship. Id. 8 20504(c)(2)(C). Congress created federal
criminal penalties, which expose violators to up to $250,000 in fines and five
years imprisonment, for attempting to submit fraudulent voter registration
applications. 1d. 8§ 20511; 18 U.S.C. 8§ 3571(b)(3) (criminal fines).

The NVRA thus strikes a careful balance between providing simple
registration procedures and preventing voter registration fraud. Congress limited
the States' ability to create additional procedural requirements while
simultaneously enacting anti-fraud measures meant to prevent ineligible
individuals from attempting to register to vote. State laws imposing additional
procedures, such as documentary proof-of-citizenship requirements, disrupt that
balance and, if they are even permissible at all, must be carefully circumscribed to

avoid frustrating the NVRA' s objectives.
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B. TheNVRA’sLegidative History Confirms Congress'sintent To
Preempt Documentary Proof-Of-Eligibility Requirements And
Other BarriersTo Voter Registration

The legidative history of the NVRA demonstrates that Congress intended
for the law to preempt burdensome state procedures generally and documentary
proof-of-citizenship requirements in particular.

1. Congressintended to preempt state lawsthat impose undue
burdenson voter registration

Congress enacted the NV RA to mandate uniform, ssmple, and
nondiscriminatory registration procedures across the United States. H.R. Rep. No.
103-9, at 3-4. Those procedures were intended to prevent States from using
discriminatory or overly burdensome registration requirements that make it more
difficult for eligible citizensto register to vote. Id. at 3 (seeking to “reduc|e]
barriers, particularly government-imposed barriers, to applying for registration
wherever possible’); S. Rep. No. 103-6, at 3 (finding “registration procedures in the
United States are not uniform and that discriminatory and restrictive practices that
deter potential voters are employed by some States”). Indeed, Congress expressly
referenced “ elaborate administrative procedures’ as one of the “techniques
developed to discourage participation.” H.R. Rep. No. 103-9, at 2; see also 139
Cong. Rec. 5,224 (1993) (statement of Sen. Kennedy) (blaming “excessive
registration requirements’ for the United States having “one of the lowest voter

turnout rates among all the major democracies of theworld”); id. at 5,227
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(statement of Sen. Rockefeller) (* Confusing registration forms, lack of convenient
access to registration offices, and demanding registration requirements have led to
the ineffectiveness of our current registration system.”). Congress sought to
eliminate even well-intentioned procedures if their effect wasto create barriersto
voter registration. S. Rep. No. 103-6, at 3 (“ Some restrictive practicesin the voting
process arise from the attempts of States to respond to ... legitimate administrative
concerns ... Infashioning thisbill, the Committee has been concerned with the
impact of aregulation or practice on the exercise of the right to vote and not with
the question of whether itsimpact was intentional or inadvertent.”).

Congress addressed those registration pitfalls by preempting burdensome
state registration procedures and “making it simpler for all eligible Americansto
register to vote.” 139 Cong. Rec. 5,227 (statement of Sen. Rockefeller). The
NVRA'’s |egidative history repeatedly evidences Congress'sintent to preempt state
procedures to eliminate disfavored registration requirements and impose a uniform
voter registration system. The Senate Report, for example, unequivocally invoked
Congress' s authority to preempt state laws under the Elections Clause. S. Rep. No.
103-6, at 3-4. The Report recognized that States have the authority to regulate
elections only “to the extent that Congress has not restricted State action by
exercising its authority to regulate elections.” 1d. The Report then clarified that

Congress was exercising its constitutional authority to override state procedures.
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Id. at 4. Individual members of Congress reiterated during floor debates that the
NV RA would preempt state registration procedures. E.g., 138 Cong. Rec. 14,991
(1992) (statement of Rep. Thomas) (clarifying the NVRA would “preempt the
already chosen procedures of the States in dealing with their own election laws”);
136 Cong. Rec. 1,261 (1990) (statement of Rep. Gillmor) (acknowledging the
NVRA “would preempt many State efforts which have been adopted to reduce
voter fraud”).?

2. Congress specifically intended to preempt state
documentary proof-of-citizenship requirements

The NVRA'’slegidative history demonstrates that Congress purposely
prohibited States from enacting documentary proof-of-citizenship requirements.
Congress fiercely debated noncitizen voter registration fraud during the NVRA’s
passage, and both houses examined which procedures were necessary to prevent
such fraud. Congress ultimately decided that the NV RA included all the
safeguards necessary to prevent noncitizens from registering to vote. Accordingly,
Congress rejected an amendment that would have allowed States to require

documentary proof of citizenship.

® In response to criticisms that the NVRA frequently used “shall” to impose
“mandates’ on States, Senator Carol Moseley-Braun responded, “[o]f course, there
are ‘shalls inthishbill,” and that Congress had a duty to impose consistent
registration standards “across these United States.” 139 Cong. Rec. 4,853 (1993).
The Senator was subsequently asked if the NVRA constituted a mandate to States,
and she again responded, “[0]f course, we are going to try to make uniform among
the States the fundamental citizen’ sright of accessto the polls.” Id. at 4,854.
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a  TheNVRA already requires“the minimum amount of
information necessary” to protect against noncitizen
voter fraud

In crafting the NVRA'’ s registration procedures, Congress carefully
considered the risk of noncitizen voter registration fraud and adopted three
safeguards that it deemed sufficient to protect against that threat. First, Congress
required Statesto list voting eligibility requirements and applicants to attest to
satisfying those requirements. S. Rep. No. 103-6, at 11.* Second, Congressjoined
the voter registration and the driver’s license application processes in order to
“severely diminish[]” the prospect of “registering ineligible people.” 1d. Third,
“the bill provides for Federal criminal penatiesfor ... the submission of voter
registration applications containing materially falseinformation.” 1d. Insum,
“[t]ogether with the criminal penalties section of the bill, [Congress was] confident
that [the NVRA] provide[d] sufficient safeguards to prevent noncitizens from
registering to vote.” Id.

Members of Congress repeatedly expressed their belief that those protections
would sufficiently prevent registration fraud, rendering additional protections

unnecessary. Senator Wendell Ford, a sponsor of the hill, referenced state studies

* The Senate Report explained that so long as an applicant is “advised of the
voting requirements and the need to decline to register if he or she does not meet
the requirements, ” the Committee “expect[ed] that any driver’s license applicant
who does not meet the requirements for eligibility to vote would decline to do so.”
S. Rep. No. 103-6, at 24.
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demonstrating that the dual use of sworn attestation and criminal penalties was
sufficient to prevent voter registration fraud and that the “ motor-voter system isan
effective and safe means of voter registration.” 139 Cong. Rec. 4,202 (1993).°
Senator Ford further explained that “[b]y piggybacking the voter registration
application process onto the system now used to license drivers, voting registrars can
take advantage of the motor vehicle agency’s procedure for licensing drivers,”
which, in most States, includes “the most stringent requirement([s] for determining
the identification of applicants.” 1d. Senator Ford concluded “that after making a
fair assessment of al the provisions of thishill, it is correct to conclude that this bill
Isastrong antifraud measure” and “will provide the registrars ample means to assure
that our elections are as free from election fraud as possible.” Id.; seealsoid. at
9,225 (statement of Rep. Hoyer) (“The [NVRA] encourages greater registration

while till protecting the electoral system from fraud and misuse.”); id. at 2,454

> Senator Ted Kennedy similarly recognized that

[t]he contention that the bill will encourage voter fraud or voting by
noncitizensis simply wrong. The bill requires everyone who applies
to register to vote to attest that they are U.S. citizens and are eligible
to vote. Those who lie can be prosecuted for perjury. The bill also
contains tough new Federal criminal penalties for voter fraud. Those
who commit such fraud face up to 5 yearsin jail.

139 Cong. Rec. 5,224. He then explained that “[t]he experience of registration
officials in States across the country that use motor-voter registration confirms that
the procedure will not lead to voting by noncitizens or other forms of voter fraud.
Instead, it will increase registration and voting by millions of American citizens.”
Id.
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(statement of Rep. Torres) (assuring that the NVRA had “been drafted to ensure that
only U.S. citizens can register to vote”).

b.  Congressrejected an amendment that would have
allowed States to require documentary proof of
citizenship

In response to concerns that the NV RA would invite registration fraud,
Senator Alan Simpson proposed an amendment that would have allowed States to
require “documentary evidence of the citizenship of an applicant for voter
registration.” 139 Cong. Rec. 5,098 (1993). Congress ultimately rejected that
amendment when the conference report removed it from the final version of the
bill.

Kansas submits that Congress's rejection of that amendment does not
demonstrate it intended to prohibit documentary proof-of-citizenship requirements.

Instead, Kansas contends (at 48) the amendment was rejected for “essentially three

reasons.” First, Kansas argues (id.) that Congress rejected the amendment because

it was “‘not necessary’” since “nothing in the bill prevented a state from requiring
proof of citizenship.” But Kansas distorts the conference report’ s use of
“necessary.”

A complete and accurate review of the legidlative history demonstrates that
Congress regjected the Simpson Amendment as unnecessary because the NVRA

already contained sufficient anti-fraud provisions, not because the bill aready
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allowed States to require documentary proof of citizenship. The conference report
concluded that the provision was “not necessary or consistent with the purposes of
[the NVRA].” H.R. Rep. No. 103-66, at 23 (1993) (Conf. Rep.). Thereport was
“concern[ed] that it could be interpreted by States to permit registration
requirements that could effectively eliminate, or serioudly interfere with, the mail
registration program” or “adversely affect the administration of the other
registration programs.” 1d. In other words, the conference report feared that States
would abuse the documentary proof-of-citizenship requirement to prevent citizens
from voting, just as Kansas has, an objective antithetical to the purposes of the
NVRA. Given the other protections found in the Act, Congress believed that there
were sufficient anti-fraud protections and that documentary proof of citizenship
was unnecessary. See supra Part 11.B.2.a.°

Kansas aso relies on Senator Ford’ s statement that he would not oppose the
Simpson Amendment because “there is nothing in the bill now that would

preclude the State’ s requiring presentation of documentary evidence of

® For that reason, when faced with a similar amendment in the House,
Representative Luis Gutierrez explained that it was “ absolutely unnecessary”
because there was nothing in “the motor-voter bill that allow[ed] ... noncitizens to
vote.” 139 Cong. Rec. 2,456 (1993). He explained that “[i]t is against the law for
noncitizensto register ... today,” and “[i]t w[ould] beillegal tomorrowl[,] [e]ven if
motor-voter passes.” 1d. He encouraged his colleagues to “ stop kidding each other
about concerns about fraud.” 1d. Proponents described that House amendment as
“asafeguard[] to ensure that the States have the ability to prevent the registration
of noncitizens.” 139 Cong. Rec. 2,455 (1993) (statement of Rep. Barrett).
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citizenship.” 139 Cong. Rec. 5,099 (1993). Kansas suggests (at 48) that Senator
Ford’ s statement demonstrates that the Simpson Amendment was removed
because it was “‘basically ... redundant.’”” Not so. The better reading of that stray
comment, in light of substantial additional legislative history on this question, is
that Senator Ford was simply mistaken in what he said. Shortly after Senator Ford
agreed to the amendment, other Senators spoke out against the provision. Senator
Paul Simon, for example, thought that the NV RA included “ safeguards against the
potential [noncitizen registration] problem ... [such that] requir[ing] documentary
evidence of citizenship at registration timeis at best unnecessary and at worst may
be implemented in a discriminatory fashion.” 139 Cong. Rec. 5,232 (1993). He
explained that “[t]he bill provide[d] numerous provisions, including tough
penalties, against voter fraud,” and documented that “motor-voter ha[d] been
working successfully in 12 States and the District of Columbia, without any
increasein fraud.” 1d. He therefore urged the conference committee “to look at
this provision closely and seriously reconsider it.” Id. The conference committee
did just that, using similar “necessary” language and noting the amendment would
interfere with the purposes of the Act. H.R. Rep. No. 103-66, at 23.

Supporters of the Simpson Amendment were also unsatisfied by Senator
Ford' s assurances. Senator Simpson himself expressed his concern that “the

conference committee chose to remove [the] amendment from the final bill”
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because he was “not convinced that [his] amendment [was] not needed.” 139
Cong. Rec. 9,571 (1993). Representative Bob Livingston, a staunch opponent of
the NVRA and supporter of the Simpson Amendment, likewise believed the
amendment was necessary. He warned that without the amendment States would
be powerless to prevent noncitizens from registering because the NVRA would
“prohibit any State from requiring any documentation of proof of citizenship.” 139
Cong. Rec. 9,226 (1993).” He therefore moved to recommit the Act to the
conference committee to have the amendment reinserted, but his motion was
rejected by the House.

Second, Kansas contends (at 48) that Congress rejected the Simpson
Amendment because “ suggesting requirements that a State might adopt was not the
purpose of the NVRA.” That contention is simply wrong, which likely explains
why Kansas provides no support for its interpretation of the conference report.
When read in context, it becomes clear that the amendment was “not ... consistent
with the purposes of” the Act because documentary proof-of-citizenship

requirements could be used to prevent eligible voters from registering. H.R. Rep.

’ Representative Dana Rohrabacher agreed. He explained that a vote for the
Simpson Amendment would allow States “to make sure that all those people being
registered to vote by this simplified process are actually U.S. citizens,” whereas a
“no” vote prevents States from “screen[ing] out illegal aliens and other noncitizens
from automatically being registered to vote.” 139 Cong. Rec. 9,224 (1993); see
alsoid. at 9,225 (“If we are not willing to take steps to keep noncitizens from
voting, let us at least not interfere with States that want to be responsible.”).
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No. 103-66, at 23. Representatives Martin Frost and John Conyers, both of whom
served on the conference committee, explained Congress srationale.
Representative Frost cheered the amendment’ s defeat and noted that, by removing
the Simpson Amendment, “[t]he conference report remove[d] barriers to increased
participation in our electoral process by removing many of the burdensome
requirements found in some States and localities which impede the ability of a
citizen to register to vote.” 139 Cong. Rec. 9,212 (1993). Representative Conyers
similarly explained that “[t]he one Republican-sponsored amendment that was
rejected in full would have invited States to erect unwarranted barriers to
registration by requiring proof of citizenship at all registration sites.” 1d. at 9,221.
By allowing States to enact such measures, the amendment “would have had a
discriminatory impact on racial minorities and persons with Hispanic surnames’
and “stripped the bill of its uniform and nondiscriminatory components,” id., the
stated purposes of the hill, 52 U.S.C. § 20501.

Third, Kansas submits (at 49) that the amendment was rejected because it
“might be misinterpreted in away that could defeat mail registration programs or
could supersede the preclearance requirements of the Voting Rights Act” (VRA).
Again, Kansas failsto root this conclusion in the legislative record. The
conference report provided that the amendment “could be interpreted by States to

permit registration requirements that could effectively eliminate, or seriously
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interfere with, the mail registration program”; “adversely affect the administration
of the other registration programs’; and “create]] confusion with regard to the
relationship of this Act to the [VRA]” because it would “ supersede, restrict or limit
the[VRA’s] application.” H.R. Rep. No. 103-66, at 23. Those justifications, read
in tandem, suggest that States would not be permitted to enact “registration
requirements,” such as documentary proof of citizenship, that would interfere with
or adversely affect the NVRA'’ s registration procedures. But documentary proof-
of -citizenship requirements would do just that. Additionally, Senator Simon had
previously warned that States might “implement[] [the Simpson Amendment] in a
discriminatory fashion that may violate the [VRA].” 139 Cong. Rec. 5,232. The
conference report reflects his concern.

Kansas finally argues (at 49) that, because Congress did not expressly
prohibit proof of citizenship requirements when it removed the Simpson
Amendment, “the NVRA doesn’'t prohibit proof of citizenship requirements.” As
discussed above, however, the conference report and concurrent legislative history
demonstrate that Congress rejected the Simpson Amendment because it would
have allowed States to prevent eligible voters from registering. Kansas cannot
ignore Congress' s deliberate decision to remove the amendment by imagining

provisions that it could have included.
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In sum, Congress' s response to the Simpson Amendment, especially the

amendment’ s subsequent removal from the NVRA, reveals that Congress intended

to prevent States—by preempting them—from requiring documentary proof of

citizenship in order to register to vote.

CONCLUSION

The judgment of the district court should be affirmed.

JOSHUA M. KOPPEL

TYEESHA DIXON

DERek A. WOODMAN

WILMER CUTLER PICKERING
HALE AND DORRLLP

1875 Pennsylvania Avenue, NW

Washington, DC 20006

July 28, 2016

-30-

Respectfully submitted,

/s Debo P. Adegbile

DeBO P. ADEGBILE

JASON D. HIRSCH

WILMER CUTLER PICKERING
HALE AND DORRLLP

7 World Trade Center

250 Greenwich Street

New York, NY 10007

(202) 937-7518




Appellate Case: 16-3147 Document: 01019664342 Date Filed: 07/28/2016 Page: 38

CERTIFICATE OF COMPLIANCE

Pursuant to Federal Rule of Appellate Procedure 32(a)(7)(C), the
undersigned hereby certifies that this brief complies with the type-volume
limitation of Federal Rule of Appellate Procedure 32(a)(7)(B).

1. Exclusive of the exempted portions of the brief, as provided in Federal
Rule of Appellate Procedure 32(a)(7)(B), the brief contains 6,771 words.

2. The brief has been prepared in proportionally spaced typeface using
Microsoft Word 2010 in 14 point Times New Roman font. As permitted by
Federal Rule of Appellate Procedure 32(a)(7)(C)(i), the undersigned hasrelied
upon the word count feature of this word processing system in preparing this

certificate.

/s/ Debo P. Adegbile
DEBO P. ADEGBILE

July 28, 2016



Appellate Case: 16-3147 Document: 01019664342 Date Filed: 07/28/2016 Page: 39

CERTIFICATE OF DIGITAL SUBMISSION

| hereby certify that in the foregoing brief, no privacy redactions were
required and hence no such redactions were made. | further certify that the
electronic version of the brief has been scanned for viruses by Trend Micro
OfficeScan Version 10.6.5372 Service Pack 3, which is continuously updated, and
IS, according to that program, free of viruses. | further certify that the
electronically filed version of the brief is an exact copy of the paper version filed

with the clerk.

/s/ Debo P. Adegbile
DEBO P. ADEGBILE

July 28, 2016



Appellate Case: 16-3147 Document: 01019664342 Date Filed: 07/28/2016 Page: 40

CERTIFICATE OF SERVICE

| hereby certify that | filed the foregoing Brief for Amicus Curiae with the
Clerk of the United States Court of Appeals for the Tenth Circuit viathe CM/ECF
system this 28th day of July, 2016, which automatically sends notice and a copy of

the filing to all counsel of record.

/s/ Debo P. Adegbile
DEBO P. ADEGBILE




