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132. Plaintiffs also contend that the Legislature could have regulated ballot 

collection through less burdensome means. But a state is not required to prove there is no 

less restrictive alternative when, as here, the burden imposed is minimal. See Burdick, 504 

U.S. at 433 (expressly declining to require that restrictions imposing minimal burdens on 

voters’ rights be narrowly tailored). In Public Integrity Alliance, the Ninth Circuit upheld 

an election restriction (ward-based primary elections) that furthered the interest of 

“ensuring local representation by and geographic diversity among elected officials” by 

ensuring that “the candidates nominated in a given ward actually have the support of a 

majority of their party’s voters in that ward,” even though other less-restrictive means 

such as candidate-residency requirements could achieve the same broader purpose. 836 

F.3d at 1028. Similarly, in Arizona Green Party v. Reagan, 838 F.3d 983, 991-92 (9th Cir. 

2016), the Ninth Circuit rejected the argument that the state must “‘adopt a system that is 

the most efficient possible’” such that later deadlines could be set, in light of the “de 

minimis burden” imposed by the existing deadlines. (Quoting Munro, 31 F.3d at 764.) 

Here, H.B. 2023 establishes a chain-of-custody for early ballots that furthers Arizona’s 

stated interests of reducing fraud and promoting public confidence, regardless of whether 

less restrictive legislation would have achieved these same purposes. Again, H.B. 2023 

raises election protections to be more on par with those protections that exist when a voter 

votes in-person. 

133. Further, the Legislature had reasonable reasons for concluding that H.B. 

2023 would be more effective legislation than the alternatives referenced by Plaintiffs.  

First, requiring the voter or collector to sign an affidavit, as suggested by one proposed 

amendment, would not prevent large-scale collection of early ballots, and the affidavit 

would never be seen by election officials if an early ballot is lost or destroyed. This 

affidavit would also add another administrative burden on county officials in determining 

whether to count early ballots. Second, requiring early ballots to be counted so long as 

they were postmarked by election day, as suggested by another amendment, would impose 

an administrative burden on counties and could make it more difficult to complete their 
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election canvass by the statutory deadline. Third, the Legislature could have reasonably 

concluded, as other states have done, that felony penalties were necessary in order to deter 

potential fraud associated with early ballot collection. See Soules v. Kauaians for Nukolii 

Campaign Comm., 623 F. Supp. 657, 664 (D. Haw. 1985), judgment aff’d in part, rev’d in 

part on other grounds, 849 F.2d 1176 (9th Cir. 1988) (“[E]ven if absentee balloting 

creates a greater potential for fraud, this does not warrant invalidation of absentee voting . 

. . especially where other measures, such as criminal laws, exist to protect the integrity of 

elections.”) (emphasis added). 

134. At trial, Plaintiffs did not press their claim that H.B. 2023 imposes an 

unconstitutional burden on associational rights. Regardless, Plaintiffs have put forth no 

evidence to make this Court depart from its conclusion that H.B. 2023 does not regulate 

expressive activity or otherwise impose any unjustified burden on associational rights. 

(See Doc. 204, at 21-23.) 
 

III. JUDGMENT 

Based on the foregoing findings and conclusions, 

IT IS ORDERED that judgment be entered in favor of Defendants and against 

Plaintiffs on all of Plaintiffs’ claims in this matter. The Clerk of Court shall enter 

judgment accordingly in favor of Defendants. 
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DATED this 25th day of September, 2017. 
 
 

MARK BRNOVICH 
Attorney General 

By:  /s/ Karen J. Hartman-Tellez 
Kara Karlson 
Karen J. Hartman-Tellez 
Joseph E. La Rue 
Assistant Attorneys General 
1275 W. Washington St. 
Phoenix, Arizona  85007 
 
Attorneys for State Defendants 
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By:  /s/ Brett W. Johnson (with permission) 
Brett W. Johnson 
Sara J. Agne 
Colin P. Ahler 
Joy L. Isaacs 
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
 
Attorneys for Intervenor-Defendants 
Arizona Republican Party, Bill Gates, 
Suzanne Klapp, Debbie Lesko, and 
Tony Rivero 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
 

 
Leslie Feldman, et al., 
 

Plaintiffs, 
 
v.  
 
Arizona Secretary of State's Office, et al., 
 

Defendants. 

No. CV-16-01065-PHX-DLR
 
ORDER  
 

 

 

 Plaintiffs are Leslie Feldman, Luz Magallanes, Mercedez Hymes, Julio Morera, 

and Cleo Ovalle, Democrats and registered voters in Maricopa County, Arizona; Peterson 

Zah, former Chairman and First President of the Navajo Nation, and a registered voter in 

Apache County, Arizona; the Democratic National Committee; the Democratic Senatorial 

Campaign Committee; the Arizona Democratic Party (ADP); Kirkpatrick for U.S. Senate, 

a committee supporting the election of Democratic United States Representative Ann 

Kirkpatrick to the United States Senate; and Hillary for America, a committee supporting 

the election of Democratic candidate Hillary Clinton as President of the United States.  

Plaintiff-Intervenor is Bernie 2016, Inc., a committee that supported the election of 

former Democratic candidate Bernie Sanders as President of the United States.  The 

Court will refer to these parties collectively as “Plaintiffs.”  Defendants are the Arizona 

Secretary of State’s Office; Arizona Secretary of State Michele Reagan, in her official 

capacity; the Maricopa County Board of Supervisors; Denny Barney, Steve Chucri, Andy 
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context of this case, the Court views the relevant question as whether Arizona’s rejection 

of OOP ballots meaningfully reduces the likelihood that minority as compared to white 

voters will cast ballots that ultimately are counted. 

 In Arizona, 2,323,579 ballots were cast during the 2012 general election, only 

10,979—or 0.5%—of which were cast OOP.  (Doc. 180-1 at 100; Doc. 177-1 at 26.)  Dr. 

Rodden’s report shows that the percent of minority OOP ballots is higher than minority 

representation in the number of in-person ballots cast.  However, an analysis based only 

on in-person voting is incomplete because in-person voting is not the only method by 

which Arizonans vote.  Arizona also permits absentee voting.  During the 2012 election, 

1,542,855 voters submitted absentee ballots, over 99% of which were counted.  (Id. at 90, 

92; Doc. 177-1 at 17.)  This represents two-thirds of the total votes cast in that election.  

By focusing only on in-person votes, or about only one-third of the votes cast, Dr. 

Rodden’s analysis distorts the practical effect of the observed disparities in OOP voting 

on the overall electoral opportunities enjoyed by minority as compared to white voters.  

Put in perspective, OOP ballots cast by white voters accounted for only 0.3% of all votes 

cast during the 2012 election, whereas OOP ballots cast by Hispanic and African 

American voters accounted only for 0.13% and 0.07%, respectively.4  (Doc. 180-1 at 

101.)   Considering OOP ballots represent such a small fraction of the overall votes cast 

in any given election, the Court finds that OOP ballot rejection likely has no meaningful 

impact on the opportunities of minority as compared to white voters to elect their 

preferred representatives. 

 Even if the disparities observed by Dr. Rodden are cognizable under § 2, Plaintiffs 

have not shown that challenged practice, itself, likely causes those disparities.  Plaintiffs 

argue that: 

voters cast OOP ballots due to the systemic problems in Arizona’s 
administration of elections; specifically, voter confusion caused by the 

                                              
4 Notably, absentee voting steadily has been increasing.  For example, in 2008, 

35.6% of all registered voters submitted absentee ballots; in 2012, that figure grew to 
41.4%.  (Doc. 180-1 at 90.)  Thus, the proportion of the electorate that votes OOP likely 
will decline as absentee voting continues to increase.   
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large number of changes in polling locations from election to election; the 
inconsistent election regimes used by and within counties; poor placement 
of polling locations; and other faulty election administration procedures. 

(Doc. 73 at 12-13.)  Notably, however, Plaintiffs do not challenge any of these “systemic 

problems” or “faulty election administration procedures” in this lawsuit.5  Instead, 

Plaintiffs have challenged Arizona’s requirement that only ballots cast in the correct 

precinct be counted.  But it is circular to argue that minority votes are disproportionately 

rejected for being cast OOP because Arizona rejects OOP ballots.  In other words, 

Arizona’s requirement that voters cast ballots in their assigned precincts is not the reason 

it is difficult or confusing for some voters to find or travel to their correct precinct.   

  Moreover, Plaintiffs have only loosely linked the observed disparities in minority 

OOP voting to social and historical conditions that have produced discrimination.  

Plaintiffs argue that “voters cast OOP ballots due to their high rates of residential 

mobility, a factor that is inextricably linked to the State’s long history of discrimination.”  

(Doc. 73 at 7.)  Although Plaintiffs provide evidence supporting the first part of this 

statement—that minorities are more likely to rent, less likely to own homes, and have 

greater rates of residential mobility, (Doc. 139-1 at 41; Doc. 177-1 at 11, 31-32)—they 

have not shown that racial discrimination is a substantial cause of these disparities.  For 

example, Plaintiffs cite no evidence of private or state-sponsored discrimination in 

housing.  Instead, they contend that historical discrimination in employment, income, and 

education has had lingering effects on the socioeconomic status of racial minorities.  

These disparities, in turn, lead to lower rates of homeownership and higher rates of 

residential mobility among minorities, which then leads minorities to experience greater 

confusion about their correct polling place location. 

 The Court does not discount Arizona’s history of racial discrimination or the 
                                              

5 Plaintiffs initially challenged Maricopa County’s polling place allocation plans 
for the upcoming general election, but the parties later settled all polling place allocation 
claims.  (Doc. 202.)  Additionally, although Plaintiffs argue that the inconsistent use of 
vote centers and precincts raises Equal Protection concerns, they do not challenge the 
validity of A.R.S. § 16-411(B), nor do they argue that all counties must use the same 
voting system.   

Case 2:16-cv-01065-DLR   Document 214   Filed 10/11/16   Page 9 of 17

ISER0007



 

- 12 - 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Additionally, “[p]olling location placement, inconsistent election regimes used by and 

within counties, and procedural errors are also contributing causes.”  (Doc. 73 at 32.)  

Thus, the difficulties experienced by some voters in locating their correct precinct are 

caused primarily by the relocation of polling places from election to election, which is 

not the practice challenged here.  Though Arizona’s rejection of OOP ballots might make 

it more imperative for voters to correctly identify their precinct, it does not increase the 

burdens associated with doing so. 

 Notably, Arizona employs a variety of methods to educate voters about their 

correct precincts.  The Secretary of State’s Office operates several websites with polling 

place information, responds to voter inquiries, and mails a publicity pamphlet to voters 

that includes information on how to locate their correct precinct.  (Doc. 180-1 at 29.)  

Counties and the Arizona Citizens Clean Elections Commission operate online polling 

place locators.  (Id. at 30, 45, 52.)  County Recorders also spread awareness through news 

and social media.  (Id. at 45, 52.)  This information is communicated in both English and 

Spanish.  (Id.)  Additionally, poll workers are trained to tell voters if they are at the 

wrong polling place and to give voters information about their correct polling place.  (Id. 

at 54, 64-65.)  Given the many ways in which Arizona voters can learn their correct 

polling place location, the Court finds that the rejection of OOP ballots likely imposes no 

more than minimal burdens not substantially greater than those typically associated with 

voting.  See Colorado Common Cause v. Davidson, No. 04CV7709, 2004 WL 2360485, 

at *14 (Colo. Dist. Ct. Oct. 18, 2004) (“[I]t does not seem to be much of an intrusion into 

the right to vote to expect citizens, whose judgment we trust to elect our government 

leaders, to be able to figure out their polling place.”); see also Serv. Employees Int’l 

Union Local 1 v. Husted, 698 F.3d 341, 344 (6th Cir. 2012) (explaining that voters cannot 

be absolved “of all responsibility for voting in the correct precinct or correct polling place 

by assessing voter burden solely on the basis of the outcome—i.e., the state’s ballot 

validity determination”).   

 Because Plaintiffs have demonstrated only minimal burdens on voters caused by 
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  IT IS ORDERED that Plaintiffs’ Motion for Preliminary Injunction on 

Provisional Ballot Claims, (Doc. 72), is DENIED. 

 Dated this 11th day of October, 2016. 

 
 

 

Douglas L. Rayes 
United States District Judge 

 

 

 
 

 

  

 

                                                                                                                                                  
general election.  Accordingly, the Court informs the parties now that it is not inclined to 
grant a stay of this order pending appeal.  Plaintiffs may seek relief directly from the 
Ninth Circuit Court of Appeals pursuant to Federal Rule of Appellate Procedure 8(a)(2). 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
 

 
Leslie Feldman, et al., 
 

Plaintiffs, 
 
v.  
 
Arizona Secretary of State's Office, et al., 
 

Defendants. 

No. CV-16-01065-PHX-DLR
 
ORDER  
 

 

 

 Plaintiffs are Leslie Feldman, Luz Magallanes, Mercedez Hymes, Julio Morera, 

and Cleo Ovalle, Democrats and registered voters in Maricopa County, Arizona; Peterson 

Zah, former Chairman and First President of the Navajo Nation, and a registered voter in 

Apache County, Arizona; the Democratic National Committee; the Democratic Senatorial 

Campaign Committee; the Arizona Democratic Party (ADP); Kirkpatrick for U.S. Senate, 

a committee supporting the election of Democratic United States Representative Ann 

Kirkpatrick to the United States Senate; and Hillary for America, a committee supporting 

the election of Democratic candidate Hillary Clinton as President of the United States.  

Plaintiff-Intervenor is Bernie 2016, Inc., a committee that supported the election of 

former Democratic candidate Bernie Sanders as President of the United States.  The 

Court will refer to these parties collectively as “Plaintiffs.” 

 Defendants are the Arizona Secretary of State’s Office; Arizona Secretary of State 

Michele Reagan, in her official capacity; the Maricopa County Board of Supervisors; 
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Yuma County Recorder’s Office employee reportedly said that, in her experience, Yuma 

County: 

does not experience a great deal of traffic from persons returning large 
numbers of vote by mail ballots by mail in groups of ten or more.  That 
could be, of course, because people just put the ballots in the mailbox and 
no one notices.  The exception to that is the City of Marin, where people do 
tend to bring up vote by mail ballots in groups.  It is a smaller city of about 
15,000 persons, but it is near the border with Mexico and almost everyone 
is Hispanic.  

(Doc. 161-1 at 104.)  Notably absent is similar information about ballot collection in 

Arizona’s other counties.  That most Yuma County residents relying on ballot collection 

might be Hispanic does not mean that most Arizonans relying on ballot collection are 

minorities.  Moreover, the employee discussed only persons returning ten or more ballots 

at once and said nothing about the delivery of smaller quantities of early ballots.7 

 Additionally, then-Arizona Elections Director Amy Bjelland reportedly said that 

“S.B. 1412 was targeted at voting practices in predominately Hispanic areas in the 

southern portion of the state near the Arizona border,” and Senator Don Shooter, the 

bill’s sponsor, was “mainly concerned about practices in San Luis, which is a border 

town in Yuma County[.]”  (Id. at 111.)  Plaintiffs isolate this quote, but ignore the context 

in which it was made.  Bjelland elaborated that:   

[t]he event that spurred [S.B. 1412] involved a dispute that arose in San 
Luis, a small city in Yuma County located in what is called “south county,” 
on the border with Mexico.  A large majority of the population of the city 
[is] Hispanic[]. Two Hispanic women who had previously worked on 
campaigns together had a bitter falling out.  One of the women wrote a 
letter to a local council member named David Luna, in which she accused 
the other woman of engaging in voter fraud, and admitted doing so herself 
when they worked together.  Luna forwarded the complaint . . . to the 
Secretary of State’s office, who forwarded it on to the FBI. 

Both the FBI and the Secretary of State’s office looked into the matter and 
found no evidence of wrongdoing.  . . . However, the allegations were 
picked up by Tea Partiers and Republican candidates in the area, and the 
issue received a lot of press attention. 

                                              
 7 Evidence shows that not all ballot collectors deliver large quantities of ballots.  
(See Doc. 88, ¶ 8 (three to four ballots collected and delivered).)   
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(Id.)  The DOJ summary then reports: 

[Bjelland] does not know how widespread the problem is, but in her 
opinion “it is part of life in San Luis of how things have been run for 
years.”  She thinks the problem may result “from the different way that 
Mexicans do their elections.”  She says that there is corruption in the 
government and the voting process in Mexico, and that people who live 
close to the border are more impacted by that. 

(Id. at 111-12.)  In context, this report describes the “practice” targeted by S.B. 1412 not 

as ballot collection, generally, but as voter fraud perpetrated through ballot collection, 

which Bjelland believed was more prevalent along the border because of perceived 

“corruption in the government and the voting process in Mexico,” and the fact that 

“people who live close to the border are more impacted by that.”  (Id.) 

 In sum, Plaintiffs are not likely to succeed on their § 2 claim because they have 

provided insufficient evidence of a cognizable disparity between minority and white 

voters.  The current record shows that certain civic organizations collect ballots as part of 

their GOTV efforts, that some selectively target minority communities, and that some 

minority voters give their ballots to collectors.  But there is no evidence quantifying the 

number of voters who rely on ballot collection or comparing the proportion of those 

voters that are minorities to the proportion that are white.  Because Plaintiffs are not 

likely to carry their burden at step one, it is unnecessary to reach the second step 

causation inquiry regarding H.B. 2023’s interaction with social and historical conditions.  

See Ohio Democratic Party, 2016 WL 4437605, at *14 (concluding that the second step 

causal inquiry was immaterial because plaintiffs failed to meet their burden of proving a 

disparate impact at step one); Frank v. Walker, 768 F.3d 744, 755 (7th Cir. 2014) 

(resolving § 2 vote denial claim at step one). 

 B.  First and Fourteenth Amendments  

 Although the Constitution empowers states to regulate the times, places, and 

manner of elections, U.S. Const. art. I, § 4, cl. 1, this power is not absolute.  It is “subject 

to the limitation that [it] may not be exercised in a way that violates other . . .  provisions 

of the Constitution.”  Williams v. Rhodes, 393 U.S. 23, 29 (1968); see Washington State 
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volunteer.  (Id., ¶ 4.)  The Constitution, however, does not require states to prioritize 

voter convenience above all other regulatory considerations.  Ohio Democratic Party, 

2016 WL 4437605, at *6 (“It’s as if plaintiffs disregard the Constitution’s clear mandate 

that the states (and not the courts) establish election protocols, instead reading the 

document to require all states to maximize voting convenience.”).  To the extent H.B. 

2023 places a greater imperative on remembering relevant election deadlines, it “does not 

qualify as a substantial burden on the right to vote, or even represent a significant 

increase over the usual burdens of voting.”  Crawford, 553 U.S. at 198.    

 Given the severe burdens Plaintiffs allege H.B. 2023 will place on rural voters 

without reliable transportation or access to secure outgoing mail, it is telling that they 

have not produced a single declaration from a voter who fits this profile.9  Such voters 

might exist, but Plaintiffs have not provided sufficient evidence that these voters (1) 

choose to vote early by mail despite the difficulties they face; (2) lack family members, 

household members, or caregivers who can deliver a ballot for them; and (3) cannot avail 

themselves of the many other voting opportunities and accommodations Arizona 

provides.  It therefore “is not possible to quantify either the magnitude of the burden on 

this narrow class of voters or the proportion of the burden imposed on them that is fully 

justified.”  Crawford, 553 U.S. at 200.  Accordingly, the Court finds that H.B. 2023 

imposes only minor burdens not significantly greater than those typically associated with 

voting.   

 Because H.B. 2023 imposes only minimal burdens, Arizona must show only that it 

serves important regulatory interests.  Washington State Grange, 552 U.S. at 452.  

Arizona advances two justifications for H.B. 2023.  First, it claims that H.B. 2023 is a 

prophylactic measure intended to prevent absentee voter fraud by creating a chain of 

custody for early ballots and minimizing the opportunities for ballot tampering.  Second, 

Arizona argues that H.B. 2023 eliminates the perception of fraud, thereby preserving 
                                              

9 State Senator Martín Quezada stated that he lacks access to a secure mailbox at 
his personal residence, but he did not claim to have difficulty either voting in person or 
returning an early mail ballot.  (Doc. 97, ¶ 22.)     
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 IT IS FURTHER ORDERED that Plaintiffs’ Motion for Preliminary Injunction 

of H.B. 2023, (Doc. 84), is DENIED. 

 Dated this 23rd day of September, 2016. 

 
 

 

Douglas L. Rayes 
United States District Judge 
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4. On June 25, 2013, the United States Supreme Court issued its opinion in 

Shelby County v. Holder, 133 S. Ct. 2612 (2013), in which it invalidated the coverage 

formula contained in Section 4 of the Voting Rights Act (used to identify covered 

jurisdictions under Section 5), thereby stripping Arizona’s voters of the protection that 

Section 5 had provided. Id. at 2631. Arizona’s elections officials became free to make 

changes to their election laws and procedures without first demonstrating to DOJ or a 

federal court that those changes were not meant to, and would not result in, denial or 

abridgement of the right to vote of minority voters. 

5. In the less than three years that have passed since the Court decided Shelby 

County, voters in general and minority voters in particular have not fared well in Arizona. 

Since being removed from the protection of Section 5, Arizona generally—and Maricopa 

County specifically—has engaged in “consistent activity that has created a culture of voter 

disenfranchisement” and abridged and denied the rights of voters across the State and the 

County. See Mayor Greg Stanton’s March 23, 2016 Letter to Attorney General Lynch at 2 

[hereinafter “Stanton Letter”], available at https://www.phoenix.gov/mayorsite/ 

Documents/Mayor%20Greg%20 Stanton%20Letter%20to%20DOJ.pdf (last visited, Apr. 

13, 2016). These burdens on the right to vote have fallen particularly hard on minority 

voters who Maricopa County election officials readily admit to have stopped considering 

when enacting changes to their voting practices and procedures. 

6. Just weeks ago, Maricopa County made national headlines when, due to its 

decision to drastically reduce the number of voting locations for the March 22, 2016 

presidential preference election (“PPE”), it forced thousands of voters to wait in lines for 

upwards of five hours to cast their votes for their preferred presidential nominee. In many 

cases, voters were unable to wait in the arduous lines and were wholly disenfranchised. 

The reduction of voting locations was particularly burdensome on Maricopa County’s 

Hispanic and African-American communities, many of which had fewer polling locations 

than Anglo communities and, in some instances, no voting locations at all. 

7. This fiasco was the direct result of Maricopa County elections officials’ 
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decision to focus on cutting the costs of the PPE by severely reducing the number of 

polling locations, rather than ensuring that there were a sufficient number of polling 

locations per eligible voter and that such locations were accessible to minority 

communities. In particular, when Defendant Helen Purcell, the Maricopa County 

Recorder, was asked if she made any effort to determine how her plan to allocate vote 

centers would impact minority populations, she stated that she looked at the County as a 

whole and did not pay any attention to “specific areas.” 

8. Arizona is also arbitrarily and disparately disenfranchising voters at 

alarming rates through its provisional balloting process, in which the ballots of some 

voters are rejected where they cast their ballot in the right jurisdiction but in a precinct 

different than the one to which they are assigned (“out of precinct” voting), while others 

are counted so long as they vote in any polling location found within the jurisdiction. 

Effectively, this means the ability of Arizona citizens to have their vote counted in such 

circumstances depends entirely on the county in which they live. These arbitrary 

differences cause voter confusion, which is compounded by the fact that some of the 

jurisdictions that accept out-of-precinct ballots in one election (e.g., Maricopa County in 

the PPE), may reject them in the next (e.g., Maricopa County in the 2016 general 

election). It is therefore not surprising that, in 2014, Arizona ranked fifth in the nation for 

the total number of provisional ballots rejected. The main reason that Arizona refused to 

count provisional ballots in 2014 was that they were cast in a precinct other than the one 

to which the voter was assigned. In Maricopa County alone, over 2,800 ballots were 

rejected for this reason. Upon information and belief, the provisional ballots cast and 

rejected across the state were disproportionately cast by Hispanic voters. 

9. Minority voters are further likely to be disenfranchised in future elections in 

Arizona as a result of a new law enacted by the Arizona State Legislature in early March 

2016, which makes it a felony to turn a signed and sealed ballot into the county registrar 

on behalf of another voter. This legislation (referred to hereafter as “H.B. 2023”), was 

passed over the protests of Arizona’s Hispanic, Native-American, and African-American 
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substantial part of the events or omissions giving rise to the claim occurred in this judicial 

district and in this division. 

PARTIES 

15. Plaintiff LESLIE FELDMAN is a United States citizen registered to vote in 

Maricopa County, Arizona. She is registered as a Democrat and ordinarily votes in person. 

On March 22, 2016, Ms. Feldman endured a nearly five-hour wait to vote in the 2016 

PPE. She arrived at her vote center, the Church of the Beatitudes, at approximately 3:20 

p.m. Upon arriving, she was forced to park half a mile away from the vote center, and 

then to walk to the vote center with her three-year-old and twelve-week-old daughters. 

Ms. Feldman arrived at the line to vote at approximately 3:40 p.m. She then waited in line 

for nearly four hours before even entering the vote center. This experience was made even 

more unpleasant and upsetting because the one bathroom at the vote center was 

overwhelmed and leaked raw sewage onto the sidewalk and into the adjacent grass. After 

nearly four hours of waiting, Ms. Feldman entered the vote center, only to be informed 

that the location had run out of Democratic ballots. Ms. Feldman then waited another 

twenty-five minutes for Democratic ballots to arrive. She voted at 8:05 p.m., nearly five 

hours after arriving at the location. When she left, there were still hundreds of people 

remaining in line. While Ms. Feldman was able to cast her vote, she was severely 

burdened by Defendants’ mismanagement of the election, including specifically their 

failure to allocate a sufficient number of polling locations to reasonably accommodate 

Maricopa County’s voters and their failure to ensure that such locations had an adequate 

number of ballots. Her experience voting in the 2016 PPE has reduced her confidence in 

Maricopa County and Arizona’s election system, and she fears that she will be burdened 

by the same elections mismanagement, including in particular inadequate allocation of 

polling locations, in the upcoming 2016 general election and beyond. 

16. Plaintiff LUZ MAGALLANES is a United States citizen registered to vote 

in Maricopa County, Arizona. Ms. Magallanes is Hispanic and is registered as a 

Democrat. Ms. Magallanes is a school teacher and she regularly votes in person so that 
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she can be sure her vote is counted, and so that she can share her voting experiences with 

her students on Election Day. On March 22, 2016, Ms. Magallanes attempted to vote in 

the PPE before work at the American Legion at 2240 W. Chandler Boulevard, but was 

unable to vote due to the length of the line. After work, Ms. Magallanes returned to her 

vote center at approximately 6:00 p.m. and was forced to wait in line for nearly five hours 

in order to cast her vote. Ms. Magallanes left the vote center at approximately 10:50 p.m. 

While Ms. Magallanes was able to cast her vote, she was severely burdened by 

Defendants’ mismanagement of the election, including specifically their failure to allocate 

a sufficient number of polling locations to reasonably accommodate Maricopa County’s 

voters. Her experience voting in the 2016 PPE has reduced her confidence in Maricopa 

County and Arizona’s election system, and she fears that she will be burdened by the 

same elections mismanagement, including in particular the inadequate allocation of 

polling locations, in the upcoming 2016 general election. 

17. Plaintiff MERCEDEZ HYMES is a United States citizen registered to vote 

in Maricopa County, Arizona. Ms. Hymes is African American and is registered as a 

Democrat. She lives in a predominately Hispanic part of Maricopa County. Ms. Hymes 

first attempted to vote in the 2016 PPE around 6:00 p.m. at the Bell Recreation Center. 

Upon arriving, she saw that the line wrapped around the block, so she drove to the next 

closest vote center, the Church of the Advent, in hopes that the line to vote would be 

shorter. Upon arriving at the Church of the Advent, Ms. Hymes observed that the line at 

that vote center was even longer than the line at Bell Recreation Center. Therefore, she 

drove back to the Bell Recreation Center to attempt to vote. Ms. Hymes was unable to 

find any available parking at Bell Recreation Center, and was still looking for parking at 

7:00 p.m. when the line closed. Realizing she would not be able to vote, Ms. Hymes went 

home without casting a ballot. Ms. Hymes was disappointed that she could not vote in the 

2016 PPE and is concerned that she will be similarly disenfranchised in the upcoming 

2016 general election. Ms. Hymes was not eligible for early voting because she only 

recently moved to Maricopa County, and she received her voter registration card the same 
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week as the 2016 PPE. Ms. Hymes was denied her right to vote as a result of Defendants’ 

mismanagement of the election, including specifically their failure to allocate a sufficient 

number of polling locations to reasonably accommodate Maricopa County’s voters, 

particularly those in predominately minority communities. Her experience voting in the 

2016 PPE has reduced her confidence in Maricopa County and Arizona’s election system, 

and she fears that she will be disenfranchised or otherwise severely burdened by the same 

elections mismanagement, including, in particular, inadequate allocation of polling 

locations in the upcoming 2016 general election. 

18. Plaintiff JULIO MORERA is a United States citizen registered to vote in 

Maricopa County, Arizona. Mr. Morera is Hispanic and is registered as a Democrat. On 

March 22, 2016, Mr. Morera waited in line for three hours and fifteen minutes before 

finally being able to cast his ballot in the PPE. Mr. Morera originally planned to vote in 

the morning before work, but when he arrived at the Tempe Christian Church vote center 

around 8:00 a.m., the line was too long for him to wait. Instead, Mr. Morera returned after 

work at approximately 6:00 p.m. and waited in line until 9:15 p.m. The wait was 

particularly burdensome because there were limited bathroom facilities at the location. 

Mr. Morera’s right to vote was severely burdened as a result of Defendants’ 

mismanagement of the election, including specifically their failure to allocate a sufficient 

number of polling locations to reasonably accommodate Maricopa County’s voters, 

particularly those in predominately minority communities. He is concerned that he will be 

similarly harmed in the upcoming 2016 general election and in other future elections. 

19. Plaintiff ALEJANDRA RUIZ is a United States citizen registered to vote in 

Maricopa County, Arizona. Ms. Ruiz is a registered Democrat. She is Mexican American 

and voted in a predominately Hispanic neighborhood. Ms. Ruiz recently moved to 

Maricopa County and could not register for early voting in time for the 2016 PPE, 

therefore, her only option was to vote in person. Ms. Ruiz first attempted to vote on her 

lunch break at the only vote center in downtown Phoenix, the Salvation Army on Third 

Street. Realizing that the line was too long to allow her to return to work before her lunch 
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be passed in the United States, is the most restrictive ban on bilingual education in the 

nation. In addition to severely restricting the educational opportunities of limited English-

proficiency students in Arizona, the law has led to widespread confusion and 

discrimination as well, with reports of students being slapped for speaking Spanish at 

school and teachers being afraid they will be fired if they communicate with students in 

Spanish, even when outside of the classroom. Id. at 341. 

45. In addition to Arizona’s formal prohibitions on bilingual education, the 

State also has a long record of failing to provide adequate funding to teach its non-English 

speaking students—which are one of “the largest and fastest-growing segments of the 

school population in Arizona.” Id. at 338-39 (“As of 2000, there were almost 140,000 

[non-English speaking] students enrolled in Arizona public schools.”); see also id. at 343. 

In some instances, the State has reportedly underfunded its programs for non-English 

speaking students by as much as ninety percent, leading to high illiteracy and dropout 

rates. Remarkably, this underfunding has taken place despite multiple court orders 

instructing Arizona to develop an adequate funding formula for its programs, including a 

2005 order in which Arizona was held in contempt of court for refusing to provide 

adequate funding for its educational programs. Flores v. Arizona, 405 F. Supp. 2d 1112 

(D. Ariz. 2005), vacated, 204 Fed App’x 580 (9th Cir. 2006). 

46. Arizona’s history of segregation, limitations on bilingual education, and 

systemic underfunding of education for non-English speaking students not only contribute 

to educational disparities amongst Arizona’s Hispanic and Native American populations 

but, when combined with Arizona’s literacy test, they have had the effect of denying 

Hispanics and Native Americans the right to vote. 

47. In 2004, Arizona passed another discriminatory ballot initiative, Proposition 

200, or the Arizona Taxpayer and Citizen Protection Act, which prohibits persons from 

voting and receiving access to state and local public benefits where they cannot prove 

their citizenship through documentation. In its original form, Proposition 200 specifically 

required Arizona voters to provide proof of citizenship by presenting at least one of a 
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limited set of documents at the time that they registered to vote. A.R.S. §§ 16-152, 16-

166. Between the time that the law was passed and November 2005, “[m]ore than 12,000 

applications were rejected because of the new requirements in Pima and Maricopa 

Counties alone.” Tucker, supra, at 357. This requirement was (and is) particularly 

burdensome for many Hispanic, Native-American, and African-American voters who do 

not have the required forms of identification and face, sometimes insurmountable, burdens 

in obtaining it. In 2013, the Supreme Court found that Proposition 200’s proof of 

citizenship requirement for voter registration was preempted by the National Voter 

Registration Act. Arizona v. Inter Tribal Council of Arizona, Inc., 133 S.Ct. 2247, 2260 

(2013). In response, rather than end the practice of requiring proof of citizenship for 

registration, Arizona instead implemented a two track registration system under which 

individuals may register for federal elections without providing proof of citizenship, but to 

vote in state and local elections they must provide proof of citizenship. This two track 

system has added another layer of confusion to Arizona’s elections system, particularly 

for minority voters. As of 2015, Arizona officials reported rejecting over 30,000 voter 

registrations due to Proposition 200. 

48. In 2007, Maricopa County Sheriff Joseph Arpaio was sued in a class action 

seeking to stop the Maricopa County Sheriff Office’s (“MCSO”) policies and practices of 

intentional and systematic discrimination by conducting illegal stops and detentions of 

Hispanics and mistreating Hispanic detainees with limited English proficiency. In May 

2013, U.S. District Court Judge Murray Snow issued lengthy findings of fact and 

conclusions of law, finding, among other things, that the MCSO intentionally 

discriminated against Hispanics. Melendres v. Arpaio, 989 F. Supp. 2d 822 (D. Ariz. 

2013). Among Judge Snow’s findings was “the presence of express racial classification in 

the policies, practices and procedures followed by the MCSO….” 989 F. Supp. 2d at 901. 

Judge Snow enjoined MCSO “from using Hispanic ancestry or race as any factor in 

making law enforcement decisions.” 989 F. Supp. 2d at 895. Hispanic activists launched a 

vigorous campaign to keep Sheriff Arpaio from being reelected to his sixth term in 2012. 
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minority groups saw a higher infant mortality rate than whites, with African Americans 

experiencing an infant mortality rate more than double the rates for whites. Id. at 49. 

55. Hispanics, Native Americans, and African Americans are all 

overrepresented in Arizona jails in comparison to the total population, whereas whites are 

underrepresented. Prison Policy Initiative, http://www.prisonpolicy.org/profiles/AZ.html 

(last visited April 13, 2016). 

The Challenged Voting Laws, Practices, and Procedures 

Factual Background: Maricopa County’s 2016 PPE 

56. The devastating burdens that the challenged voting laws, practices, and 

procedures impose upon Arizona voters were amply demonstrated by, and in large part 

have been exacerbated because of, the Maricopa County 2016 PPE. As virtually every 

American knows by now, the management of that PPE, which was conducted with an 

alarmingly inadequate number of voting centers, resulted in severe, inexcusable burdens 

on voters county-wide, as well as the ultimate disenfranchisement of untold numbers of 

voters who were unable or unwilling to wait in intolerably long lines to cast their ballot 

for their preferred presidential candidate. 

57. The PPE was conducted under the authority of Defendant Maricopa County 

Recorder Helen Purcell, who sought approval from Defendant Maricopa County Board of 

Supervisors to employ—for the first time in Maricopa County—voting centers rather than 

a traditional precinct based polling system for the election. 

58. Under Arizona law, when designating polling locations for a primary, 

general, or PPE, County Boards of Supervisors may use a precinct-based polling system, a 

voting center system, or some combination of the two. A.R.S. § 16-411(B)(4). 

59. In a precinct-based polling system, voters may only cast their votes at their 

assigned polling location. See A.R.S. § 16-583 (voters whose names are not listed on the 

precinct register are redirected to another polling location). In contrast, under a voting 

center system, any voter in the county—regardless of the precinct in which they live—
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ballots—76% higher than the state average. Id. The county rejected approximately 18% of 

those provisional ballots. Maricopa Cnty. Elections Dep’t., Provisional Ballots General 

2012, 17, 32 (2013). Approximately 7500 provisional ballots were not counted solely 

because they were cast out of precinct. Rob O’Dell, Despite Progress in Arizona, Early 

Ballots Again Delay Vote Count, The Ariz. Republic, Dec. 1, 2014. In 2014, in Maricopa 

County over 2,800 provisional ballots were cast in the incorrect precinct. 

84. On information and belief, one of the primary causes for the large number of 

provisional ballots cast out of precinct in Maricopa County specifically and across 

Arizona generally is voter confusion caused by the large number of changes that Arizona 

counties make to their polling locations from year to year. Shelby Response Project at 8. 

In Maricopa County alone, between 2006 and 2008 at least 43 percent of polling locations 

changed from one year to the next. Uncounted Votes at 4. Further, one study found that in 

a statewide survey of voters, of the 15 percent of survey respondents who reported that 

they cast a provisional ballot because they went to the wrong polling location, at least half 

of those individuals had correctly voted at the same polling location the year before. 

Shelby Response Project at 8.  

85. Moreover, poll worker error and poor election administration also contribute 

heavily to this problem. For example, in 2004, Maricopa County sent 8,800 voters 

election notification cards that listed the wrong voting location. Lillie Coney, A Call for 

Election Reform, 7 J. L. & Soc. Challenges 183, 189 (2005). More recently, despite 

implementing an electronic poll book system which allows election workers to print a 

receipt listing a voter’s correct polling location and providing directions to that location 

for voters who arrive at the wrong polling location, over 2,800 voters in Maricopa County 

still cast out-of-precinct provisional ballots in 2014. The spokesman for the Maricopa 

County Recorder’s office explained that with this system, such ballots “shouldn’t have 

occurred at all.” This indicates that, at least in part, some out-of-precinct provisional 

ballots are cast because poll workers either are not providing the correct polling location 

information to voters, or they are not explaining that the provisional vote cast at the 
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drastically reduce the number of polling locations has exacerbated this burden for 

Maricopa County voters in the upcoming general election and increased the likelihood 

that thousands of voters will be disenfranchised. 

89. As noted, one of the key factors contributing to the casting of out-of-

precinct provisional ballots is the change in the location and number of polling locations. 

In the 2016 PPE, only sixty voting locations were allotted for Maricopa County voters. 

Current reports indicate that there could be up to an 1,107% change in the number of 

polling locations in the upcoming general election which, while plainly necessary to 

accommodate voters, is virtually certain to create massive confusion among voters as to 

where they must go in order to cast a countable ballot. Further, in the 2016 PPE voters 

were able to vote at any voting location, regardless of the precinct in which they were 

registered. Now Maricopa County voters will once again be forced to vote only in the 

precinct in which they are registered. Such a drastic change in such a short period of time 

will assuredly confuse voters and cause many voters to arrive at the wrong polling 

location to cast their general election ballot. This is particularly true for voters in 

Maricopa County where, even before the 2016 PPE debacle, there were already systemic 

problems with the casting of out-of-precinct provisional ballots. Consequently, thousands 

more Maricopa County voters are likely to be disenfranchised in the upcoming 2016 

general election if the State’s prohibition on counting out-of-precinct ballots remains in 

place. 

90. Thus, Defendants should be enjoined from rejecting provisional ballots cast 

out-of-precinct during the upcoming November 2016 general election, and be required to 

count all such ballots cast by otherwise eligible voters. Given that the burden of 

disenfranchisement is severe, and the likelihood of an increase in the number of voters 

disenfranchised in the upcoming election is so high, there is simply no legitimate reason 

for the State not to do so. 

91. Arizona voters will also be subjected to unequal and arbitrary treatment as a 

result of the State’s out-of-precinct provisional ballot policy. In 2016, at least five Arizona 
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counties have announced that they will use a vote center system rather than a traditional 

precinct-based polling location system. Thus, voters in these counties will be able to vote 

in any voting location in the county without risking disenfranchisement for mistakenly 

voting in the incorrect precinct. In contrast, because the State does not permit votes that 

are cast out of precinct to be counted in traditional precinct-based systems, voters who 

happen to live in these counties face an arbitrary yet substantial risk of disenfranchisement 

unequal to similarly situated voters who live in jurisdictions that have chosen to use a vote 

center system. That risk of disenfranchisement, as discussed supra, is significantly 

increased in jurisdictions such as Maricopa County, where the local elections authorities 

have declined to settle on one system or the other. Instead, they have chosen to run some 

elections—such as the most recent 2016 PPE—under a voting center system, and other 

elections—including the very next major election that Maricopa County voters will 

participate in, the upcoming November general election—under a precinct-based polling 

system. This drastic change in approach virtually ensures massive voter confusion that 

will, at best, result in numerous voters attempting to cast their ballots out of precinct and 

being arbitrarily disenfranchised.  

92. There is simply no rational basis under which these precinct based voters’ 

fully eligible votes should not also be counted. As a consequence, it is incumbent upon the 

Court to enter a ruling that that would prevent their disenfranchisement.  

H.B. 2023—Prohibition on the Collection of Early Vote Ballots 

93. For many years it has been the practice of individuals, political parties, and 

other community organizers in Arizona to maximize voter turnout by assisting voters with 

casting their mail-in absentee ballots by collecting those ballots en masse and hand 

delivering them to the appropriate elections officials to be counted. This assistance has 

particularly benefited voters who are homebound and elderly, and in many cases lacking 

transportation, as well as voters in the Hispanic, Native-American, and African-American 

communities in Arizona. For Arizona activists, assisting these minority voters in this 
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disrupting their right to associate with voters. 

107. For Maricopa County voters, these burdens are exacerbated by the recent 

2016 PPE debacle and the cumulative effect of all of the challenged voting laws, 

practices, and procedures is severe. Not only will voters who typically have their ballot 

collected no longer be able to utilize that method, but they will face increased risks of 

being disenfranchised due to the inequitable allocation of polling locations by Maricopa 

County and the State’s restrictive out-of-precinct provisional ballot policy. Organizers, 

activists, campaigns, and candidates also face additional burdens. Now, on top of 

increasing their efforts to educate voters about where they can vote in order to combat the 

inevitable confusion that the 2016 PPE has caused, they will also have to divert more time 

and energy to arranging for voters who would typically use ballot collecting to cast their 

ballot either by mail on in person so that those voters may exercise the franchise. 

108. Given the severe burdens placed on Arizona voters and the sheer lack of 

evidence of that fraud has ever occurred, the State cannot show any legitimate interest in 

the passage and promulgation of this law sufficient to overcome the rights of the Arizona 

citizens who are burdened by it.  

CAUSES OF ACTION 

COUNT I 

(Violations of Section 2 of the Voting Rights Act Against Defendants Arizona 
Secretary of State’s Office; Michele Reagan; Maricopa County Board of Supervisors; 

Denny Barney; Steve Chucri; Andy Kunasek; Clint Hickman; Steve Gallardo; 
Maricopa County Recorder and Elections Department; Helen Purcell; and Karen 

Osborne) 

109. Plaintiffs reallege and incorporate by reference all prior paragraphs of this 

Complaint and the paragraphs in the counts below as though fully set forth herein. 

110. Section 2 of the Voting Rights Act provides in part that “[n]o voting 

qualification or prerequisite to voting or standard, practice, or procedure shall be imposed 

or applied by any State . . . in a manner which results in a denial or abridgement of the 

right of any citizen of the United States to vote on account of race or color.” 52 U.S.C. § 
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Dated: April 19, 2016 
 

s/ Daniel C. Barr 
Daniel C. Barr (# 010149) 
Sarah R. Gonski (# 032567) 
PERKINS COIE LLP 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona 85012-2788 
 
Marc E. Elias (WDC# 442007) 
(pro hac vice) 
Bruce V. Spiva (WDC# 443754) 
(pro hac vice) 
Elisabeth C. Frost (WDC# 1007632) 
(pro hac vice) 
Amanda R. Callais (WDC# 1021944) 
(pro hac vice) 
Perkins Coie LLP 
700 Thirteenth Street NW, Suite 600 
Washington, D.C. 20005-3960 

       Attorneys for Plaintiffs 
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A. I am a representative at the Arizona State Legislature. 

Q. And what area do you represent? 

A. I represent Legislative District No. 4. 

Q. And what geographical area does that cover? 

A. My counties are Yuma County, where I reside; Pima County; 

Pinal County; and Maricopa County. 

Q. And just to clarify the record, did you have a chance to 

look over your declaration before you testified today? 

A. I did, sir. 

Q. Did you notice a minor error you wanted to correct? 

A. I did.  I thought I had corrected it before.  

I am a registered voter and always have been in Yuma 

County for the past 45 years. 

Q. Not Maricopa as the -- 

A. Not Maricopa County as stated. 

Q. Okay.  Where did you grow up? 

A. I grew up in Yuma County. 

Q. In what part? 

A. Yuma.  The city of Yuma. 

Q. And how long have you lived in the city of Yuma? 

A. 63 -- 62 years. 

Q. Okay.  For the record, what is your ethnicity? 

A. I'm Hispanic, Mexican-American. 

Q. And did you go to college? 

A. I did.  At Northern Arizona University in Yuma. 
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Q. Okay.  And you mentioned Native American.  Are there tribal 

lands within your district? 

A. I have two tribal nations.  Actually, three.  But two, 

Tohono O'odham Nation, which is in Pima County; Cocopah Nation, 

which is in Yuma County; and I have a portion of Quechan, which 

is -- we share with California.  They're right on the state 

line.  So I do represent a few of the members of the Quechan 

Nation. 

Q. In the course of your work that you've been describing, 

have you had an opportunity to travel around those Native 

nations? 

A. Definitely, yes. 

Q. And do you communicate with your constituents regularly? 

A. I do.  I have to, yes. 

Q. And in the course of the work you've described, have you 

talked to your constituents -- either in your capacity as a 

legislator or as a constituent service officer, have you talked 

to constituents about voting issues? 

A. Yes, sir, I have.  Not only in my capacity as an elected 

official, but what I failed to mention, I've always been active 

with the Democratic Party serving as precinct committeeman and 

chairman and vice chairman, secretary/treasurer of the local 

Democratic Party as well as the state Democratic Party.  So 

voter outreach is very important.  Voter education is very 

important. 
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Q. And you're a step ahead of me.  That was -- so do you 

consider yourself to be a member of the Arizona Democratic 

Party? 

A. Yes, sir. 

Q. And in that role, have you done Get Out the Vote work? 

A. Yes, sir, I have. 

Q. Have you done voter education work? 

A. Yes, sir, I have.

Q. Have you helped to register voters? 

A. Yes, definitely. 

Q. Okay.  Was there a point in time when the U.S. Department 

of Justice sent poll monitors to San Luis? 

A. San Luis and portions of the city of Yuma, which included 

Somerton also, because there was issues during the previous 

election, so they did send poll watchers out. 

Q. Do you know when that was? 

A. Sir, I'm sorry. 

Q. Approximately?  

A. Oh, gosh.  2008, '10. 

Q. Okay.  Let me ask you about ballot collection.  Have you 

personally been part of efforts to collect ballots? 

A. Yes, sir, I have. 

Q. Can you explain how that came to be? 

A. My area -- again, my district right now is the second 

largest in the state.  In San Luis, we don't have home 
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A. As I told you before, I cited that the median income is 

about 22,000 per household in San Luis.  I'm sure there's, you 

know, a disparity, but I'm not sure if it would be people that 

recently came over or people that have lived there a long time. 

Q. But it could; correct? 

MR. KAUL:  Objection.

THE WITNESS:  I don't -- 

THE COURT:  What's your objection?  

MR. KAUL:  Speculation. 

THE COURT:  Sustained. 

BY MR. JOHNSON:

Q. You testified previously about partaking in the debates of 

HB 2023 at the legislature; correct? 

A. Yes, sir. 

Q. Did you ever hear from one of your colleagues, senator or 

representative, that a reason for HB 2023 was to suppress 

Hispanic votes? 

A. No. 

Q. Do you have any reason to believe that HB 2023 was meant to 

suppress Hispanic votes? 

A. No. 

Q. Do you agree that fraud in connection with ballot 

collection was a topic under discussion at the legislature 

during the legislative debates on HB 2023? 

A. Yes. 
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counties, places where I believed there was a potential burden 

associated with the lack of mail delivery for the -- associated 

with the ballot collection law. 

Q. And so if I could try to summarize that, Maricopa County 

and Pima County were not part of your analysis of home mail 

service? 

A. That's correct. 

Q. You would agree that most Arizonans live in either Maricopa 

or Pima County? 

A. They do. 

Q. Including most of Arizona's Hispanic population? 

A. Yes. 

Q. There's a substantial Hispanic population in the 

metropolitan Phoenix area? 

A. Yes, there is. 

Q. There's a substantial Hispanic population in the Tucson 

area? 

A. Yes. 

Q. Do you know what percentage of Arizona's Hispanic 

population lives in Maricopa or Pima Counties? 

A. Not offhand.  I know it's very high. 

Q. In the range of 85 percent, give or take? 

A. I would have guessed 80, but something like that. 

Q. Based on the analysis you've done, you can't say -- you 

cannot say whether Hispanic voters in Maricopa County are more 
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or less likely to receive -- to have access to home mail 

service than nonminorities? 

A. No. 

Q. Same is true for Pima County? 

A. Correct. 

Q. You can't say whether Native American voters in 

Maricopa County are more or less likely than nonminorities to 

have home mail service? 

A. That's correct.  I should add that I do know that rates of 

home mail service are exceptionally high in those counties, so 

I -- I'm relatively confident that -- I haven't done the 

analysis, but I'm relatively confident that we wouldn't be able 

to find any disparities. 

Q. And so for Pima County, based on your analysis, you can't 

say whether Native American voters in that county are more or 

less likely than nonminorities to have access to home mail 

service? 

A. No I can't say. 

Q. And if you had included Maricopa and Pima Counties in your 

mail analysis, the percentages of Arizona voters with home mail 

service would have increased? 

A. Of Arizona voters in general, yes.  It would increase, of 

course. 

Q. Across the board, it would have increased? 

A. Yes.  Absolutely. 
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voters. 

Q. Mr. Spencer, are you familiar with the lawsuit known as 

Christine Jones v. Michele Reagan? 

A. I am familiar. 

Q. Was -- the Michele Reagan, is that the Secretary of State? 

A. Yes. 

Q. And she was a party to this lawsuit? 

A. Yes, she was. 

Q. What did this lawsuit relate to? 

A. This lawsuit was a challenge between two congressional 

candidates in Congressional District 5, Christine Jones and 

Andy Biggs.  And the lawsuit revolved around whether or not 

certain ballots could be rehabilitated and added back into the 

count.  

I should mention, also, there was an automatic recount 

triggered in that case.  So we had litigation preceding the 

recount, and the litigation involved which additional ballots, 

if any, would be opened and be made eligible to be recounted in 

phase 2. 

Q. Were you at trial as the party representative? 

A. Yes. 

Q. Do you remember what the Court ordered in this case? 

A. Among the various claims at issue, the Court did order 

approximately 18 ballots that had been cast out of precinct to 

be rehabilitated and made eligible to be tabulated during the 
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C E R T I F I C A T E

I, JENNIFER A. PANCRATZ, do hereby certify that I am 

duly appointed and qualified to act as Official Court Reporter 

for the United States District Court for the District of 

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute 

a full, true, and accurate transcript of all of that portion of 

the proceedings contained herein, had in the above-entitled 

cause on the date specified therein, and that said transcript 

was prepared under my direction and control.

DATED at Phoenix, Arizona, this 14th day of October, 

2017.

s/Jennifer A. Pancratz_     _______

Jennifer A. Pancratz, RMR, CRR, CRC
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S.B. 1412 
 
 
 

 - 2 - 

challenge between the time I return my ballot and seven days 1 
after election day, please use the following address: 2 
________________.  (If no address is provided, notice will be 3 
mailed to the mailing address listed on the registration rolls.) 4 
________________________ 5 
Elector 6 
 7 
B.  The face of each envelope in which a ballot is sent to a federal 8 

postcard applicant or in which a ballot is returned by such applicant to the 9 
recorder or other officer in charge of elections shall be in the form 10 
prescribed in accordance with the uniformed and overseas citizens absentee 11 
voting act of 1986 (P.L. 99-410; 42 United States Code section 1973ff). 12 
Otherwise, the envelopes shall be the same as those used to send ballots to, 13 
or receive ballots from, other early voters. 14 

C.  The county recorder or other officer in charge of elections shall 15 
supply printed instructions to early voters that direct them to sign the 16 
affidavit, mark the ballot and return both in the enclosed self-addressed 17 
envelope THAT COMPLIES WITH SECTION 16-545.  The instructions shall include 18 
the following statement: 19 

In order to be valid and counted, the ballot and affidavit must 20 
be delivered to the office of the county recorder or other 21 
officer in charge of elections or may be deposited at any 22 
polling place in the county no later than 7:00 p.m. on election 23 
day.   24 
WARNING-IT IS A FELONY TO OFFER OR RECEIVE ANY COMPENSATION FOR 25 
A BALLOT.  26 
Sec. 3.  Section 16-1005, Arizona Revised Statutes, is amended to read: 27 
16-1005.  Ballot abuse; classification 28 
A.  Any person who knowingly marks or punches an early A VOTED OR 29 

UNVOTED ballot OR BALLOT ENVELOPE with the intent to fix an election for his 30 
own benefit or for that of another person is guilty of a class 5 felony. 31 

B.  IT IS UNLAWFUL TO OFFER OR PROVIDE ANY CONSIDERATION TO ACQUIRE A 32 
VOTED OR UNVOTED EARLY BALLOT.  A PERSON WHO VIOLATES THIS SUBSECTION IS 33 
GUILTY OF A CLASS 5 FELONY. 34 

C.  IT IS UNLAWFUL TO RECEIVE OR AGREE TO RECEIVE ANY CONSIDERATION IN 35 
EXCHANGE FOR A VOTED OR UNVOTED BALLOT.  A PERSON WHO VIOLATES THIS 36 
SUBSECTION IS GUILTY OF A CLASS 5 FELONY. 37 

D.  ANY PERSON WHO DELIVERS MORE THAN TEN EARLY BALLOTS TO AN ELECTION 38 
OFFICIAL FOR TALLYING SHALL ALSO PROVIDE TO THE ELECTION OFFICIAL A COPY OF 39 
THE PERSON'S PHOTO IDENTIFICATION.  IF THE PERSON DELIVERING THE BALLOTS DOES 40 
NOT PROVIDE A COPY OF THE PERSON'S PHOTO IDENTIFICATION, THE ELECTION 41 
OFFICIAL SHALL RECORD THE INFORMATION FROM THE PERSON'S PHOTO IDENTIFICATION 42 
AND RETAIN THE INFORMATION AS A PART OF THE RECORDS OF THE VOTING LOCATION AS 43 
PRESCRIBED IN PROCEDURES ESTABLISHED BY THE SECRETARY OF STATE IN THE 44 
INSTRUCTIONS AND PROCEDURES MANUAL ADOPTED PURSUANT TO SECTION 16-452.  45 
WITHIN SIXTY DAYS AFTER THE ELECTION, THE OFFICER IN CHARGE OF THAT ELECTION 46 
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Assigned to JUD
AS

ENACTED

Fiftieth Legislature, First Regular Session

 
FINAL AMENDED

FACT SHEET FOR S.B. 1412

early voting; revisions

Purpose

            Requires a person who delivers more than 10 early ballots to an election official for tallying to
provide a copy of the person’s photo identification to the election official.  Specifies felony classifications for
unlawful acquisition, sale, solicitation or collection of voted or unvoted ballots, and participation in a pattern
of ballot fraud.

Background

            A registered voter may request and receive an early ballot.  The county recorder or other officer in
charge of elections will mail the early ballot and the envelope for its return, postage prepaid, to the address
provided  by  the  requesting  voter  (A.R.S.  §  16-542).   In  addition,  the  elections  officer  supplies  printed
instructions  to  early  voters  that  direct  them to sign an affidavit,  mark the ballot  and return  both in  the
enclosed self-addressed envelope.  The instructions state that, in order to be valid and counted, the ballot and
affidavit must be delivered to the office of the county recorder or other officer in charge of elections or may
be deposited at any polling place in the county no later than 7:00 p.m. on election day (A.R.S. § 16-547). 

            There is no anticipated fiscal impact to the state General Fund.

Provisions

1. Requires an election officer charged with the duty of preparing ballots to ensure that the early ballot
return envelopes are of a type that are tamper evident when properly sealed.

2. States,  in  the  instructions  supplied  to  early  ballot  voters,  that  it  is  a  felony  to  offer  or  receive
compensation for a ballot.

3. Classifies, as a class 5 felony, the following:
a) unlawfully offering or providing consideration to acquire a voted or unvoted early ballot;
b) unlawfully receiving or agreeing to receive consideration in exchange for a voted or unvoted ballot;
c) unlawful possession of another person’s voted or unvoted ballot with the intent to sell the ballot;
d) knowingly soliciting the collection of voted or unvoted ballots by misrepresentation as an election

sb1412 - 501R - Senate Fact Sheet http://www.azleg.gov/legtext/50leg/1r/summary/s.1412 jud_asenacted.do...
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Not Confidential 

Memorandum of Telephonic Communication 

Date: 6/22/2011 Attorney/Analyst: John Powers File No.: 2011-1619 

Other Party: Representative Ruben Gallego 
3042 

Race: {H) Tel. No.: 602-926-

Title/Organization: State House of Representatives, District 16 

Jurisdiction: State of Arizona 

Subject: Chapter 105 (S.B. 1412) (2011) 

Representative Gallego is in San Antonio to attend a conference for the 
National Association of Latino Elected Officials. He notes that many of his 
fellow legislators may be out of town since the legislative session has 
recently ended, but if he sees any other Hispanic legislators at the 
conference he will ask them to get in touch with me. 

He strongly opposes Senate Bill 1412. The legislation was passed for a 
discriminatory purpose because it was passed to Hispanic early voting 
turnout. The legislation is meant to target Hispanic voters who are less 
familiar with the vote by mail process and are more easily intimidated due 
to the anti-Latino climate in the state, for reasons explained in more 
detail below. Additionally, the legislation could have a discriminatory 
effect on Native Americans in the state. Finally, due to the vagueness of 
the photo identification and procedure for posting information online, he is 
concerned that the law may be enforced arbitrarily or subjectively with 
regard to minority voters. 

He acknowledges that traditionally Anglo voters voted by mail in far larger 
numbers than their Hispanic counterparts. The percentage of Latinos who 
vote by mail exploded in the past election cycle, however. This is because 
municipalities and counties throughout the state, in particular Phoenix and 
other municipalities in Maricopa County have reduced their number of polling 
places and physical early voting locations. He believes that Phoenix has 
just 15 consolidated voting centers now. A negative effect on Hispanic vote 
by mail turnout could cause a net decrease in Hispanic voter turnout overall 
due to the reduced number of polling places and physical early voting 
locations. Given that Latinos often do not have as easy access to 
transportation compared to others, minority voters who are negative affected 
by this law will not b e able to mitigate its effects as easily othe rs. 

As a result, for the 2010 election Hispanic organizations and the Latino 
coITUTtunity in general changed its strategy, because it was more difficult for 
Latinos to access the limited number of polling places . Hispanic vote by 
mail turnout greatly increased during the 2010 election. Since Hispanic 
households in Arizona are traditionally compared to other groups, and 
because Hispanic voters were frequently less familiar with the vote by mail 

ISER0120
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Not Confidential 

Memorandum of Telephonic Communication 

Date: 6/24/2011 Attorney/Analyst: John Powers File No.: 2011-1619 

Other Party: Nancy Ramirez, Esq. Race: (H) 

Title/Organization: Regional Counsel, MALDEF 

Jurisdiction: State of Arizona 

Subject: Chapter 105 (S.B. 1412) (2011) 

Tel. No.: 213-629-2512 

Ms. Ramirez says that her office is concerned with the part of the S.B. 1412 
that provides for the photo identification requirement and posting people's 
personal information on the Arizona Secretary of State's website. This 
could have a chilling effect on the willingness of members of the minority 
community to collect and deliver mail ballots. 

She does not have objections to the other portions of the bill. 
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Voter Registration & Historical Election Data I Arizona Secretary of State 

Home > Elections > 

Elections 

2016 Election Night Results 

Elections Calendar & Upcoming 
Events 

Voting In This Election 

Campaign Finance & Reporting 

Running for Office 

Sign a Candidate Petition or Give $5 
Qualifying Contribution 

Information about Recognized 
Political Parties 

Initiative, Referendum & Recall 

Requirements for Paid & Non­
Resident Circulators 

Voter Registration & Historical 
Election Data 

Voter Registration Counts 

Historical Election Information 

Arizona Election Laws & 
Publications 

Lobbyists 

Voter Registration & Historical 
Election Data 

Voter Registration Statistics 

Democratic 

Green 

Libertarian 

Republican 

Other 

Total 

View Past Years' Registration Numbers 

Historical Election Information 

General Election Information 
1998-2016 

Election Year 
(Click for more 

information) 

Registered 
Voters 

3,588,466 

3,235,963 

Registered Voters 

1,104,927 

7,109 

31 ,951 

1,264,154 

1,242,532 

3,650,673 

2,661 ,497 

1,537,671 

Voter Turnout 
(%) 

74.17 

47.52 

https://www.azsos.gov/elections/voter-registration-historical-election-clata[9/18/2017 2:24:25 PM] 
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Voter Registration & Historical Election Data I Arizona Secretary of State 

Contact Us 
Office of the Secretary of State 
Elections Division 
1700 W Washington St Fl 7 
Phoenix AZ 85007 -2808 

602-542-8683 
1-877-THE VOTE 
Email 

Primary Election Information 
1998-2016 

Election Year 
(Click for more 

information) 

3,124,712 

3,146,418 

2,987,451 

2,568,401 

2,643,331 

2,229,180 

2,173,122 

2,264,301 

Registered 
Voters 

3,400,628 

3,247,146 

3,100,575 

3,102,876 

2,799,390 

2,533,308 

2,440,144 

2,207,450 

2,042,462 

1,921 ,565 

View Previous Election Years (2016-1974) 

https://www.azsos.gov/elections/voter-registration-historical-election-clata[9/18/2017 2:24:25 PM] 

2,323,579 

1,750,840 

2,320,851 

1,533,032 

2,038,069 

1,255,615 

1,559,520 

1,037,550 

989,754 

877,270 

870,875 

933,650 

638,348 

584,526 

602,888 

557,437 

486,836 

377,855 

74.36 

55.65 

77.69 

60.47 

77.10 

56.33 

71.76 

45.82 

Voter Turnout 
(%) 

29.10 

27.02 

28.09 

30.09 

22.80 

23.07 

24.71 

25.25 

23.84 

19.66 
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Cast) 
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the 

Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system on July 10, 2018. 

I certify that all participants in the case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF 

system. 

 
Dated: July 10, 2018 By:    s/ Brett W. Johnson  
 Brett W. Johnson 




