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Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiffs the 

Democratic National Committee (“DNC”), the DSCC, and the Arizona Democratic Party 

(“ADP”) (collectively, “Plaintiffs”) provide the following written objections and responses 

to the State Defendants’ (“Defendants”) Requests for Production served on February 15, 

2017. 

PRELIMINARY STATEMENT 

 Discovery is ongoing, and Plaintiffs have not completed their investigations.  

These objections and responses are based on the information and documents currently 

available to Plaintiffs, and Plaintiffs reserve the right to alter, supplement, amend, or 

otherwise modify these objections and responses in light of additional facts revealed 

through subsequent inquiry. 

 Plaintiffs also note that a number of responsive documents have already been filed 

with the Court in this matter, and they are therefore equally available to Defendants and 

Plaintiffs.  Plaintiffs do not intend to produce those documents that have already been 

served on Defendants. 

 As explained below, Plaintiffs, in response to most of the Requests for Production, 

have produced and will produce responsive, non-privileged documents in their possession, 

custody, or control that they are able to locate following a reasonable search.  Plaintiffs 

note, however, that although ADP had received a litigation hold in connection with this 

case, ADP, during the period from November 11, 2016, to December 7, 2016, closed 

numerous email addresses that had been but no longer were in use.  While the vast 

majority of those accounts were highly unlikely to contain any responsive documents, 

there are five accounts that likely would have been searched for and would have contained 

responsive documents: the accounts of four volunteer voter-protection deputies and the 

account of the GOTV director.  The closing of those email accounts resulted in the 
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deletion of the emails in the accounts, and Plaintiffs have been unable to retrieve those 

emails.
1
   

 The email accounts were closed as part of the close-out of operations for the 2016 

campaign, and it is Plaintiffs’ understanding that the individual who directed the closing 

of the accounts was unaware of the litigation hold.  In addition, the four volunteer voter-

protection deputies’ email accounts were created less than a month before the 2016 

general election—one was created on October 10, two were created on October 20, and 

one was created on October 21—and those deputies worked primarily at the direction of 

and in coordination with Spencer Scharff, ADP’s Voter Protection Director for the period 

leading up to the 2016 election.  Plaintiffs have produced and will be producing 

responsive, non-privileged documents from Mr. Scharff’s ADP email account, and Mr. 

Scharff believes that, until a week before the election, he would have been included on all 

or most of the deputies’ communications.  Further, in the week before the election, the 

deputies’ practice was to copy Mr. Scharff on all important emails, which he believes 

would have included any emails relating to out-of-precinct provisional voting or ballot 

collection.  With respect to the account of the GOTV director, Plaintiffs note that he 

worked for ADP from August 2016 to November 2016.  Moreover, decisions on issues 

pertinent to this case would have been group decisions, and the GOTV director believes 

that one or more individuals whose email accounts have been searched (e.g., Mr. Scharff) 

would have been included on emails relating to such decisions. 

GENERAL OBJECTIONS 

1. Nothing in these objections or responses can be taken as an admission that 

Plaintiffs agree with Defendants’ use or interpretation of terms.  These objections and 

responses are based on Plaintiffs’ understanding of each individual request.  To the extent 

                                              
1
 Plaintiffs stated in their Responses and Objections to Intervenors’ Requests for 

Production that an ADP employee closed email accounts on November 30, 2016.  
Plaintiffs have determined that accounts that had been but no longer were in use were 
closed on other dates within the above-referenced period as well and that, while one 
employee directed the closing of the accounts, the accounts were closed out by several 
different employees. 
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extent it seeks information that is protected by the attorney-client privilege, the First 

Amendment privilege, and/or the work-product doctrine, and/or constitutes trial 

preparation material within the meaning of Rule 26 and/or expert witness information that 

is not discoverable under Rule 26.   

Subject to, expressly reserving, and without waiving these specific objections and 

Plaintiffs’ General Objections above, Plaintiffs will produce any responsive, non-

privileged documents in their possession, custody, or control that they are able to locate 

following a reasonable search. 

 

Dated:  March 17, 2017  s/ Joshua L. Kaul 
Daniel C. Barr (# 010149) 
Sarah R. Gonski (# 032567) 
PERKINS COIE LLP 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona  85012-2788 
 
Marc E. Elias (WDC# 442007)* 
Bruce V. Spiva (WDC# 443754)* 
Elisabeth C. Frost (WDC# 1007632)* 
Amanda R. Callais (WDC# 1021944)* 
PERKINS COIE LLP 
700 Thirteenth Street N.W., Suite 600 
Washington, D.C.  20005-3960 
 
Joshua L. Kaul (WI# 1067529)* 
PERKINS COIE LLP 
One East Main Street, Suite 201 
Madison, Wisconsin  53703 
 

Attorneys for Plaintiffs the Arizona 

Democratic Party, the DSCC, and the 

Democratic National Committee 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on March 17, 2017, a true copy of the 

foregoing document was served via electronic mail to the following: 

 

Attorneys for State Defendants: 

  

Karen J. Hartman-Tellez (#021121)  

Joseph E. La Rue (#031348) 

Kara Karlson (#029407)  

Assistant Attorneys General  

1275 W. Washington Street  

Phoenix, AZ 85007  

Telephone (602) 542-4951  

Facsimile (602) 542-4385  

karen.hartman@azag.gov  

joseph.larue@azag.gov 

kara.karlson@azag.gov  

 

Attorneys for Intervenor-Defendants: 

 

Brett W. Johnson (#021527) 

Sara J. Agne (#026950) 

Colin P. Ahler (#023879) 

Joy L. Isaacs (#030693) 

SNELL & WILMER  

One Arizona Center  

400 E. Van Buren, Suite 1900  

Phoenix, Arizona 85004-2202  

Telephone: 602.382.6312  

Facsimile: 602.382.6070  

bwjohnson@swlaw.com 

sagne@swlaw.com 

cahler@swlaw.com 

jisaacs@swlaw.com 

Timothy A. La Sota (#020539) 

TIMOTHY A. LA SOTA, PLC 

2198 E. Camelback Road, Suite 305 

Phoenix, Arizona 85016 

Telephone: 602.515.2649 

E-Mail: tim@timlasota.com 

 

 
 
         s/ Sarah R. Gonski     
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Arizona Democratic Party, et al.,  
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v. 

Arizona Secretary of State’s Office, et al., 

Defendants. 
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Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiffs the 

Democratic National Committee (“DNC”), the DSCC, and the Arizona Democratic Party 

(“ADP”) (collectively, “Plaintiffs”) provide the following written objections and responses 

to Intervenor-Defendants’ (“Intervenors”) Requests for Production served on February 9, 

2017. 

PRELIMINARY STATEMENT 

 Discovery is ongoing, and Plaintiffs have not completed their investigations.  

These objections and responses are based on the information and documents currently 

available to Plaintiffs, and Plaintiffs reserve the right to alter, supplement, amend, or 

otherwise modify these objections and responses in light of additional facts revealed 

through subsequent inquiry. 

 Because Requests for Production 1, 2, and 4-10 are the same for each of the 

Plaintiffs, Plaintiffs are responding and objecting jointly to those requests instead of 

providing individual responses that would be duplicative of each other.  Because Request 

for Production 3 to ADP is different from Request for Production 3 to the DNC and 

DSCC, Plaintiffs DNC and DSCC are responding and objecting jointly to their Request 

for Production 3, while Plaintiff ADP is responding and objecting to its Request for 

Production 3; both of these responses and objections are included below. 

 As explained below, Plaintiffs, in response to most of the Requests for Production, 

will produce responsive, non-privileged documents in their possession, custody, or control 

that they are able to locate following a reasonable search.  Plaintiffs note, however, that 

although ADP had received a litigation hold in connection with this case, an ADP 

employee, on November 30, 2016, closed numerous email addresses that were no longer 

in use. While the vast majority of those accounts were highly unlikely to contain any 

responsive documents, four of the closed email accounts were the accounts of volunteer 

voter-protection deputies and would have contained responsive documents.  The closing 

of those email accounts resulted in the deletion of the emails in the accounts, and 

Plaintiffs have been unable to retrieve those emails.   
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 The ADP employee who closed these email accounts did so as part of the close-out 

of operations for the 2016 campaign and believes he was unaware of the litigation hold.  

In addition, the four volunteer voter-protection deputies’ email accounts were created less 

than a month before the 2016 general election—one was created on October 10, two were 

created on October 20, and one was created on October 21—and those deputies worked 

primarily at the direction of and in coordination with Spencer Scharff, ADP’s Voter 

Protection Director for the period leading up to the 2016 election.  Plaintiffs will be 

producing responsive, non-privileged documents from Mr. Scharff’s ADP email account, 

and Mr. Scharff believes that, until a week before the election, he would have been 

included on all or most of the deputies’ communications.  Further, in the week before the 

election, the deputies’ practice was to copy Mr. Scharff on all important emails, which he 

believes would have included any emails relating to out-of-precinct provisional voting or 

ballot collection. 

GENERAL OBJECTIONS 

1. Nothing in these objections or responses can be taken as an admission that 

Plaintiffs agree with Intervenors’ use or interpretation of terms.  These objections and 

responses are based on Plaintiffs’ understanding of each individual request.  To the extent 

Intervenors assert an interpretation of any request that is inconsistent with Plaintiffs’ 

understanding, Plaintiffs reserve the right to supplement their objections and responses.  

 2. Plaintiffs object to Intervenors’ requests to the extent that they purport to 

impose obligations greater than those imposed by the applicable Federal Rules of Civil 

Procedure or the Local Rules of the United States District Court for the District of 

Arizona. 

 3. Plaintiffs object to Intervenors’ requests to the extent that they purport to 

require Plaintiffs to search for and produce documents that are not in their possession, 

custody, or control. 

 4. Plaintiffs object to the overly broad and unduly burdensome nature of 

Intervenors’ requests to the extent: (1) they seek information or documents obtainable 
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doctrine, and/or constitutes trial preparation material within the meaning of Rule 26 

and/or expert witness information that is not discoverable under Rule 26.   

Subject to, expressly reserving, and without waiving these specific objections and 

Plaintiffs’ General Objections above, Plaintiffs will produce any responsive, non-

privileged documents in their possession, custody, or control that they are able to locate 

following a reasonable search. 

Dated:  March 13, 2017  s/ Joshua L. Kaul 
Daniel C. Barr (# 010149) 
Sarah R. Gonski (# 032567) 
PERKINS COIE LLP 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona  85012-2788 
 
Marc E. Elias (WDC# 442007)* 
Bruce V. Spiva (WDC# 443754)* 
Elisabeth C. Frost (WDC# 1007632)* 
Amanda R. Callais (WDC# 1021944)* 
PERKINS COIE LLP 
700 Thirteenth Street N.W., Suite 600 
Washington, D.C.  20005-3960 
 
Joshua L. Kaul (WI# 1067529)* 
PERKINS COIE LLP 
One East Main Street, Suite 201 
Madison, Wisconsin  53703 
 
Attorneys for Plaintiffs the Arizona 
Democratic Party, the DSCC, and the 
Democratic National Committee 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on March 13, 2017 a true copy of the foregoing 

document was served via electronic mail on the following: 
 
 
Attorneys for Intervenor-Defendants: 
 
Brett W. Johnson (#021527) 
Sara J. Agne (#026950) 
Colin P. Ahler (#023879) 
Joy L. Isaacs (#030693) 
SNELL & WILMER  
One Arizona Center  
400 E. Van Buren, Suite 1900  
Phoenix, Arizona 85004-2202  
Telephone: 602.382.6312  
Facsimile: 602.382.6070  
bwjohnson@swlaw.com 
bwjohnson@swlaw.com 
sagne@swlaw.com 
cahler@swlaw.com 
jisaacs@swlaw.com 

Timothy A. La Sota (#020539) 
TIMOTHY A. LA SOTA, PLC 
2198 E. Camelback Road, Suite 305 
Phoenix, Arizona 85016 
Telephone: 602.515.2649 
E-Mail: tim@timlasota.com 
 

 
 
 
       s/ Amanda R. Callais   
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6/6/2017 Spencer Scharff 113

OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   interacted with any voters, so that way they could

  2   inform the voters of the necessary instructions as to

  3   where to vote come Election Day.

  4      Q.    Line 7 near the end states "Plaintiffs will be

  5   producing responsive, non-privileged documents from

  6   Mr. Scharff's ADP email account, and Mr. Scharff

  7   believes that until a week before the election, he

  8   would have been included on all or most of the

  9   deputies' communications."

 10            Did I read that correctly?

 11      A.    You did.

 12      Q.    The first half of that sentence, is that your

 13   understanding, that responsive non-privileged documents

 14   from your ADP e-mail account were produced?

 15      A.    That's my understanding, but I didn't

 16   participate in the production of documents.

 17      Q.    Were you notified that the documents would be

 18   produced?

 19      A.    Yes.

 20      Q.    And the second half of that sentence it states

 21   that until a week before the election, you would have

 22   been included on all or most of the deputies'

 23   communications.

 24            A week before the election when you left the

 25   Party?
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OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1      A.    What's the question?

  2      Q.    Is a week before the election when you left

  3   the Party?

  4      A.    No.

  5      Q.    When did you leave the Party?

  6      A.    A few weeks after the election.

  7      Q.    So do you have any understanding of why a week

  8   before the election you would no longer have been

  9   included on all or most of the deputies'

 10   communications?

 11      A.    You know, it's a short period of time to when

 12   I had folks working with me, and essentially there was

 13   a lot that needed to take place.  And at the outset, I

 14   wanted to be included on most e-mail communications in

 15   order to ensure they were doing their jobs properly,

 16   volunteer gigs properly.  But at some point they gained

 17   my trust and I began delegating more and more,

 18   especially as there's more and more work to do.

 19            And so I continued to be included on a bulk of

 20   the work they were doing and e-mail communications,

 21   but, you know, there was a lot going on the week before

 22   the election.

 23      Q.    And so those four -- including those four

 24   volunteer voter protection deputies whose e-mail

 25   accounts were closed, at that point you may no longer
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OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   have been included on all or most of their

  2   communications?

  3      A.    I don't know how much communications I wasn't

  4   included on because, of course, I wasn't included on

  5   them.

  6      Q.    Did you have specific direction to the voter

  7   protection deputies as to which e-mails to include you

  8   on?

  9      A.    No.

 10      Q.    Any specific subjects you notified them you

 11   always wanted to be copied on?

 12      A.    Yes.

 13      Q.    What were those subjects?

 14      A.    To the extent that there was ever any

 15   information that was voter facing that was disseminated

 16   in a public manner, I wanted to just review it to

 17   ensure, to the best of my abilities, that it reflected

 18   accurate voting information.

 19      Q.    Line 10 continues there, "Further in the week

 20   before the election the deputies' practice was to copy

 21   Mr. Scharff on all important emails, which he believes

 22   would have included any emails relating to

 23   out-of-precinct professional voting or ballot

 24   collection."

 25            Did I read that correctly?
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OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1      A.    You did.

  2      Q.    Does that remain your understanding?

  3      A.    That seems reasonable, yes.

  4      Q.    And when it says the deputies' practice was to

  5   copy you on all important e-mails, whose definition of

  6   "important" is that?

  7      A.    I don't know.  Whose is it?

  8      Q.    Was it your definition of "important"?  Did

  9   you tell them:  I want to be copied on all important

 10   e-mails?  Or was it their discretion as to when to copy

 11   you?

 12      A.    The last week of election, it was largely left

 13   to their discretion.

 14            But to be clear, I have a lot of confidence in

 15   their discretion.  These individuals, they're bright,

 16   capable, thoughtful individuals who, honestly, took a

 17   lot of time to volunteer.  And I remain extremely

 18   appreciative of that time they gave.

 19      Q.    Do you think that you would have been copied

 20   on important e-mails by Tom Reade?

 21      A.    I don't know.

 22      Q.    Did you ever give any direction to Tom Reade

 23   to copy you on important e-mails?

 24      A.    I would have asked Tom to include me on any

 25   e-mails related to information that was voter facing as
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OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   out the rest of it --

  2                MR. BARR:  okay.

  3                MS. AGNE:  -- at the meet and confer.

  4                THE COURT REPORTER:  Do you want this

  5   transcribed?

  6                MS. KARLSON:  Yes.

  7                THE COURT REPORTER:  Do you want a copy?

  8                MS. AGNE:  Yes.

  9                MR. BARR:  Yes, please.

 10                THE WITNESS:  I don't want to waive my

 11   right.  I want to look at it.

 12                (Concluded at 4:08 p.m.)

 13

 14
               ____________________________

 15                      SPENCER SCHARFF

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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OTTMAR & ASSOCIATES   602-485-1488
ottmarassoc.com

  1   STATE OF ARIZONA    )
                      )  ss.

  2   COUNTY OF MARICOPA  )

  3       BE IT KNOWN that the foregoing proceedings were
  taken before me; that the witness before testifying was

  4   duly sworn by me to testify to the whole truth; that
  the foregoing pages are a full, true and accurate

  5   record of the proceedings, all done to the best of my
  skill and ability; that the proceedings were taken down

  6   by me in shorthand and thereafter reduced to print
  under my direction.

  7
      I CERTIFY that I am in no way related to any of

  8   the parties hereto nor am I in any way interested in
  the outcome hereof.

  9
    {X}  Review and signature was requested.

 10     { }  Review and signature was waived.
    ( }  Review and signature was not required/requested.

 11
      I CERTIFY that I have complied with the ethical

 12   obligations set forth in ACJA 7-206(F)(3) and ACJA
  7-206 (J)(1)(g)(1) and (2), Dated at Phoenix, Arizona,

 13   this 20th day of June, 2017.

 14

 15

 16

 17            ____________________________________
           MARY DAVIS, RPR - Digital Signature

 18            AZ Certified Court Reporter No. 50271

 19
      I CERTIFY that OTTMAR & ASSOCIATES, INC., has

 20   Complied with the ethical obligations set forth in ACJA
  7-206 (J)(1)(g)(1) through (6).

 21

 22

 23

 24        _________________________________________
               OTTMAR & ASSOCIATES, INC.

 25         AZ Registered Reporting Firm No. R1008
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