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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al., on behalf
of themselves and all others similarly
situated,

Plaintiffs,
Case No. 16-2105-JAR-JPO

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas, et
al.,

Defendants.

)
)
)
)
)
)
V. )
)
)
)
)
)
)
)

PLAINTIFES’ RESPONSE IN OPPOSITION TO DEFENDANT’ RULE 72(a) MOTION
TO REVIEW THE MAGISTRATE’S JUNE 23 AND JULY 5, 2017 ORDERS
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Plaintiffs oppose Defendant Kobach’s motion pursuant to Fed. R. Civ. P. 72(a) objecting
to this Court’s June 23, 2017 and July 5, 2017 orders regarding sanctions. In support thereof,
Plaintiffs state as follows:

This Court previously summarized the standard of review under Rule 72(a):

With respect to a magistrate judge’s order relating to nondispositive pretrial

matters, the district court does not conduct a de novo review; rather, the court

applies a more deferential standard by which the moving party must show that the
magistrate judge’s order is “clearly erroneous or contrary to the law.” “The
clearly erroneous standard ‘requires that the reviewing court affirm unless it on

the entire evidence is left with the definite and firm conviction that a mistake has
been committed.””

Doc. 338 at 4-5 (footnotes omitted).

In the present motion, Defendant challenges two facets of the Magistrate Judge’s June 23,
2017 order. First, Defendant contends that Judge O’Hara should have precluded Defendant’s
deposition pursuant to the so-called Shelton criteria. Doc. 363 at 2-3. Second, Defendant argues
the Court clearly erred in failing to reconsider the $1000 fine it imposed as a discovery sanction.
Neither objection meets the exacting standards for reversal under Rule 72(a).

First, Judge O’Hara did not abuse his discretion in ordering Defendant Kobach to sit for a
one-hour deposition. Defendant contends that Judge O’Hara erred because he did not blindly and
automatically apply the Shelton factors to bar the requested deposition. Cf. Boughton v. Cotter
Corp., 65 F.3d 823, 828-31 (10th Cir. 1995) (citing Shelton v. American Motors Corp., 805 F.2d
1323 (8th Cir.1986)). But “[t]he holding in Boughton is narrow . . . . [and] does not suggest that
the criteria it employed must be applied in every case in which the opposing counsel’s deposition
is sought.” United Phosphorus, Ltd. v. Midland Fumigant, Inc., 164 F.R.D. 245, 249 (D. Kan.
1995); see also In re Subpoena Issued to Dennis Friedman, 350 F.3d 65, 71 (2d Cir. 2003)

(Shelton “is not a talisman for the resolution of all controversies of this nature.”).
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Judge O’Hara correctly observed:

[W]hen the attorney whose deposition is sought is a named party in the lawsuit
with personal knowledge of relevant facts underlying the case, courts have found
the Shelton criteria inapplicable and permit the deposition to go forward on that
basis. The rationale for the heightened standard simply does not apply to

deposition topics regarding the attorney’s role as a fact witness, rather than the
attorney’s role in representing the client.

Doc. 355 at 20. This case mirrors Perez v. Alegria, No. 15-mc-401, 2015 WL 4744487 (D. Kan.
June 24, 2015), where Shelton was held inapplicable for the deposition of a named defendant
who chose to represent himself as counsel. In contrast, Defendant relies entirely on cases where
the attorney to be deposed had been retained to provide legal counsel for a separate, named party.
He identifies no case where a named party with exclusive knowledge of relevant facts was
permitted to immunize himself from deposition by representing himself pro se. Because Perez
and other cases cited by the Court and Plaintiffs directly support Judge O’Hara’s decision, it is
not “clearly erroneous or contrary to the law.”?

Second, Judge O’Hara committed no error in rejecting Defendant’s motion for
reconsideration. Defendant argues that the Court should have accepted his latest position that
misrepresentations in his brief “were caused by last-minute editing.” Doc. 363 at 4. But as Judge
O’Hara noted, “defendant never represented, as he does now, that his misstatements were the

result of editing errors.” Doc. 361 at 5. Rather, Defendant previously took the position that his

statements were specifically intended “to correct [purported] misstatements by plaintiffs.” Doc.

1 Even if Shelton applied, Judge O’Hara did not abuse his discretion in concluding that a
deposition would be the most efficient way for Plaintiffs to obtain key evidence given the case’s
current posture. Contrary to Defendant’s suggestion that “failure to satisfy [a Shelton] criterion
prevents a deposition,” Doc. 363 at 2, the Tenth Circuit held that the trial court retains discretion
to preclude or permit a deposition even in light of the Shelton factors. See Boughton, 65 F.3d at
830 & n.9 (“[W]e need not reach the issue whether . . . denial of [a deposition] is mandatory”
and “need only make the more limited holding that ordinarily the trial court at least has the
discretion under Rule 26(c) to issue a protective order against the deposition of opposing counsel
when . . . Shelton criteria . . . are not met.” (emphases in original)).
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335 at 14; Doc. 346 at 25. This is not a basis for reversing Judge O’Hara’s decision under
Rule 72(a). Motions for reconsideration “are not appropriate if [the] movant only wants the
Court to revisit issues already addressed or to hear new arguments or supporting facts that could
have been presented originally.” In re Motor Fuel Temperature Sales Practices Litig., 707 F.
Supp. 2d 1145, 1166 (D. Kan. 2010). And Judge O’Hara did not clearly err in concluding that
Defendant’s “new excuse lacks credibility based on its late assertion . . . and lack of supporting
documentation.” Doc. 361 at 5.

Finally, on the evening of July 7, 2017, in anticipation of his potential deposition,
Defendant produced an additional document that is clearly responsive to the Sixth Request.
Ex. A (email from Garrett Roe to Dale Ho, dated July 7, 2017, at 6:47 pm ET; and email from
Dale Ho to Garret Roe, dated July 7, 2017, at 10:07 pm ET). Coming more than eight months
after the Sixth Request was sent, this late production raises serious concerns about whether
Defendant continues to withhold responsive documents and whether he has taken adequate steps
to review his records. This underscores the need for a deposition of Defendant so that Plaintiffs
may review the process by which responsive documents were identified and ensure that all
documents have been produced.

For all of these reasons, Plaintiffs ask that the Court deny the pending Rule 72(a) motion

seeking review of the Magistrate Judge’s June 23 and July 5, 2017, orders regarding sanctions.



Case 2:16-cv-02105-JAR-JPO Document 365 Filed 07/11/17 Page 5of 5

DATED July 11, 2017.
Respectfully submitted,

/s/ Stephen Douglas Bonney

STEPHEN DOUGLAS BONNEY (#12322)
American Civil Liberties Union of Kansas
6701 W 64th St., Suite 210

Overland Park, KS 66202

Phone: (913) 490-4100

Fax: (913) 490-4119
dbonney@aclukansas.org

NEIL STEINER*

REBECCA WALDMAN=*
Dechert LLP

1095 Avenue of the Americas
New York, NY 10036

T: (212) 698-3822

F: (212) 698-3599
neil.steiner@dechert.com
rebecca.waldman@dechert.com

Counsel for Plaintiffs
* admitted pro hac vice

DALE HO*

R. ORION DANJUMA*

SOPHIA LIN LAKIN*

American Civil Liberties Union Foundation,
125 Broad St.

New York, NY 10004

Phone: (212) 549-2693

dale.ho@aclu.org

odanjuma@aclu.org

slakin@aclu.org

ANGELA LIU*

Dechert LLP

35 West Wacker Drive

Suite 3400

Chicago, Illinois 60601-1608
Phone: (312) 646 5816

Fax: (312) 646 5858
angela.liu@dechert.com

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on July 11, 2017, | electronically filed this

Plaintiffs’ Motion to Compel Production of Documents using the CM/ECF system, which

automatically sends notice and a copy of the filing to all counsel of record.

/sl Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY (#12322)
Attorney for Plaintiffs




