Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 1 of 161

Leslie Feldman, et al. v. Arizona Secretary of State’s Office, et al.

EXHIBITSTO DECLARATION OF SARAH R. GONSKI
IN SUPPORT OF PLAINTIFFS REPLY IN SUPPORT OF
JOINT MOTION FOR PRELIMINARY INJUNCTION OF H.B. 2023

INDEX

Exhibit 1 Expert Rebuttal Report of Dr. David R. Berman, dated July 26, 2016

Exhibit 2 Expert Rebuttal Report of Dr. Alan J. Lichtman, dated July 26, 2016

Exhibit 3 DOJ Preclearance File 2011-1619

Exhibit 4 Opinion and Order, Ohio Org. Collaborative. v. Husted, No. 2:15-cv-1802-
MHW-NMK (S.D. Ohio May 24, 2016), Doc. 115.

Exhibit 5 Transcript of an interview of Donald Critchlow conducted in 2013, Takeover:
How the Left’s Quest for Social Justice Corrupted Liberalism.




Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 2 of 161

EXHIBIT 1



Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 3 of 161

United States District Court for the District of Arizona
Feldman, et al. v. Arizona Secretary of State’s Office, et al.
Case No. 16-01065-PHX-DLR
Expert Reply Report
Dr. David R. Berman
Arizona State University

5932 West Gary Drive
Chandler, AZ 85226

Daviot Roberr Bernan 7/26/16

David R. Berman, Ph.D. Date



Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 4 of 161

L STATEMENT OF PURPOSE

This report replies to the expert reports submitted by Defense experts M.V. Hood, 111 and
Donald J. Critchlow in Feldman, et al. v. Arizona Secretary of State, et al., Civil Action No. 16-
01065-PHX-DLR.

I1. SUMMARY OF OPINIONS

[ have read the reports of Donald J. Critchlow and M.V. Hood, 1T and have concluded as
follows:

» Neither Dr. Critchlow nor Dr. Hood disagree with or contradict the central conclusion of
my report—that Arizona has a history of discrimination against Hispanics, Native
Americans, and African Americans. See Critchlow at 9 (“The purpose of this report is not
to deny past discrimination.”); Hood at 11 (“I have no reason to doubt the veracity of the
examples [of racial/ethnic discrimination that] Professor Berman documents”).

» Dr. Critchlow’s and Dr. Hood’s reports contradict each other in their interpretation of
historical events. Dr. Critchlow—in keeping with the current literature on historical
interpretation and my own views—agrees that Arizona’s history provides a context and
background for understanding and evaluating current events in Arizona. In contrast, Dr.
Hood appears to reject the idea that incidents of discrimination occurring pre-1970’s have
any bearing on the history of discrimination in Arizona and its connection to the voting
laws challenged in this case. Dr. Hood’s view is out of line with current scholarship. To
fully understand contemporary problems regarding the ability of Native Americans,
Hispanics, and African Americans to effectively participate in the political process
through voting, one needs to examine them within the context of Arizona’s complete
political and historical development.

= Dr. Critchlow’s central conclusion—that Arizona’s history of past discrimination has no
bearing on the incidents at issue in this suit because minority participation in elections
has increased in Arizona—fails to acknowledge obvious patterns in Arizona’s political
history, which demonstrate that as minorities begin to assert themselves politically, the
state responds by creating barriers to their full participation. In fact, the statistics cited by
Dr. Critchlow, which indicate recent increases in minority participation, only further
support my own conclusion that HB 2023’s passage fits into this overall historical pattern
as it will directly hinder the ability of many of these same minorities to vote.

= Dr. Critchlow’s report presents a one-sided, highly partisan view of Arizona’s history.
Despite purporting to demonstrate the complexity of Arizona’s racial history, his report
ignores virtually all negative incidents of discrimination in Arizona’s history and fails to
explain the key political shift between the Democratic and Republican parties during the
Civil Rights movement.
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» Dr. Critchlow’s report frequently misstates or misrepresents what I have said in my report
as well as in my previous work, especially my 1998 publication, Arizona Government
and Politics.

* Dr. Critchlow’s report, despite arguing that there is no link between discrimination in
Arizona and socioeconomic factors that affect voting, shows that Hispanics in Arizona
still lag substantially behind whites in their education level, a factor easily linked to
Arizona’s long history of segregation and more recent bans on bilingual education. (See
Critchlow at 39).

Overall, nothing in Dr. Critchlow’s or Dr. Hood’s reports changes my conclusion that a
review of Arizona’s history shows that Arizona has a long history of discrimination throughout
which two continuing forces—(1) the effort of the political party in power to devise an election
system that maximizes the party’s chances of winning elections; and (2) the existence of a
broader culture of discrimination toward and neglect of minorities—have worked to create an
environment detrimental to minority voting rights, which has been reflected in a variety of
actions, events, and policy choices throughout Arizona’s history.

Both forces have contributed to the creation of an overall political culture where
minorities exist as political outsiders, nearly always in the “wrong” political party as far as those
who dominate the state are concerned, and where one might expect the intentional or
unintentional adoption of laws and regulations detrimental to their voting rights, such as the laws
and practices at issue in this suit, and a mindset in which the potential impact on minorities of
decisions regarding voting and elections, such as the number and location of polling places, are
given little if any consideration by public officials at the state and local levels.

III.  DISCUSSION

A. Critchlow Report

Dr. Critchlow’s report attempts to undermine my own report in this case in four ways.
First, he attempts to attack my credibility and expertise as a scholar in the field of political
science. Second, he argues that the opinions expressed in my report are somehow incongruous
with the opinions expressed in my previous scholarship. Third, he attempts to challenge the
validity and relevance of the historical examples that I cite in my report as well as the
conclusions I draw from these examples. And fourth, he criticizes my report for not discussing
efforts in Arizona to end discrimination and improve participation through voting. Dr.
Critchlow’s criticisms fail on all accounts.

As an initial matter, as explained in my expert report, I am a professor emeritus at
Arizona State University (“ASU”) and am a Senior Researcher at ASU’s Morrison Institute for
Public Policy. (Berman at 1-2, Appendix A). Dr. Critchlow attempts to undermine these roles
and my credentials by describing me as, “a retired political scientist,” and by insinuating that I do
not keep abreast of “recent scholarship.” (Critchlow at 10, 42). To be clear, while I retired as a
full-time professor in 2004, 1 am still a political scientist, qualified political historian, and a
policy analyst affiliated with ASU. I am actively working on my eleventh book and have
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published academic works concerning Arizona’s political history as recently as 2015. In short, |
am duly qualified to issue the report and reach the conclusions that [ have authored in this case.'

Next, Dr. Critchlow attempts to undermine my report by pointing to alleged
inconsistencies with one of my prior works, Arizona Government and Politics. 1 do not agree that
there are inconsistencies between my report and my prior works. Rather, any supposed
inconsistencies come only from Dr. Critchlow’s misreading and/or misrepresentation of my
scholarship and report. [ have endeavored to discuss the most egregious examples herein.

For example, Dr. Critchlow attempts to draw a contrast between what I wrote in Arizona
Government and Politics and what 1 wrote in my report in regard to the settlement and cultural
changes in the state. On page 31 of his report he quoted from my book about changes of this
nature, presumably thinking he was quoting my own words and conclusions. Dr. Critchlow was
actually quoting someone else, Daniel Elazar, a distinguished political scientist, who wrote the
Series Introduction to the book from which Critchlow drew his quotes. Dr. Elazar is an originator
of a political culture typology that I was exploring in the book. I have no quarrel with what
Elazar wrote in that introduction or the notion that Arizona’s culture has changed over the years.
My report does not question this or, as Dr. Critchlow seems to charge, argue that the state’s
political culture is and has always been a purely traditionalistic one as described by Elazar.®> My
report, however, does find, based on the study of a long history of events and legal actions, that
there is no reason to conclude that the political culture in Arizona has changed in regard to the
basic objectives of the dominant party in power to remain in power or in regard to basic attitudes
toward Native Americans, Hispanics, and African Americans which have kept them as outsiders.

Political parties in Arizona still seek to maximize their chances of winning elections and,
as history shows us, can be expected to try to do so once they are in power, often to the detriment
of ‘Arizona’s minority population. This is precisely the pattern that we see with the passage of
HB 2023, which would limit the ability of minorities to use a voting mechanism on which many
sources report that they rely, see discussion infra. Further, it is also precisely why minorities in
Arizona still have had reason to worry about discrimination in a variety of policy areas,
including, but not limited to, immigration and racial profiling in law enforcement, bilingual
education, as well as voting rights. The players and specific issues have changed but the same

" In an attempt to attack my expertise, Dr. Critchlow spends approximately four pages of his
report disputing how many Hispanics resided in Arizona at the time that the Treaty of Guadalupe
was signed. (See Critchlow at 10-11, 14-15). All this criticism amounts to is an
acknowledgement that there is competing scholarship as to the number of Hispanics in the
Arizona territory at the time the treaty was signed. The precise number of Hispanic citizens in
the territory is largely irrelevant to the overall history of discrimination in Arizona. There is
certainly no dispute that there were Hispanics in the Arizona territory at its inception. And, for
the purposes of this report, what matters is not their precise numbers but rather what happened to
those Hispanics, i.e., their inclusion or exclusion in political, social, and economic life over the
course of Arizona’s development.

? As discussed in my report, a traditionalistic culture is one in which a small groups of elite hold
the bulk of political power. In Arizona, this developed from Southerners who settled in the state
post-Civil War. (Berman at 8).
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basic dynamics that have played themselves out over hundreds of years of Arizona’s history are
still at work.

Next, in his concluding paragraph Dr. Critchlow cites Arizona Government and Politics
to support his assertion that “[a]llegations that discrimination has resulted in low voter turnout in
Arizona and particularly for ethnic minorities are incorrect.” (Critchlow at 49). Specifically, he
quotes the following statement in the book: “‘the relatively low rate, however, has persisted in
spite of regime changes, the removal of many barriers to voting, and the efforts of the federal and
state government to encourage participation.”” (Id. (quoting Arizona Government and Politics at
90)). While this statement is correct, it is simply not the full story. '

The fuller discussion of the turnout problem in Arizona Government and Politics explains
that, “[t]o some extent the level of participation may also reflect the state’s legacy of exclusion.
The participation rates for minorities who previously were partially excluded continue to be
relatively low. Because of different historical experiences, the participation of Hispanics in
Arizona has been lower than that of Hispanics in New Mexico and other places. ... From a
broader perspective, the relative lack of participation in Arizona may reflect traditionalistic
values — that is, the notion that participation in politics is something properly reserved for an elite
segment of the population.”® This conclusion is wholly consistent with my conclusions in this
case and demonstrates that there is a direct link between the historical discrimination in Arizona
and the participation of minorities in political life.

In the same book, moreover, | attributed much of what progress had been made in regard
to participation to federal voting rights legislation and voter action through the initiative process,
including the Motor Voter Act, which was opposed by Republican leaders. Ultimately, 1
concluded: “Thanks in large part to external pressures, particularly acts of Congtress, the current
regime has a larger potential electorate.” More restrictions on registration and voting have been
added since that book was written that, consistent with the state’s political culture, may well
have had detrimental effects on minorities. One might reasonably assume that more will be
adopted because Section S of the Voting Rights Act no longer exists.

Further, counsel has provided me with a declaration submitted in conjunction with this
case that also undermines the statements and conclusions reached by Dr. Critchlow in his report.
The bulk of Dr. Critchlow’s discussion of increased Hispanic and Latino participation in Arizona
focuses on a 2014 report issued by One Arizona, “a non-partisan coalition of 15 organizations
dedicated to Latino voter registration, immigration, economic justice and education.” (Critchlow
at 27). The report notes that there has been a steady increase in Latino participation. (/bid.)
However, One Arizona submitted a declaration in this case, explaining that part of its outreach
efforts, and the way that it helps to boost overall Latino participation, is by directly engaging in

3 Arizona Government and Politics: The Struggle for Autonomy, Democracy, and Development.
Lincoln, Nebraska: University of Nebraska Press, 1998, 80.

* Ibid. at 65, 76.

> Ibid. at 77.
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ballot collection, a service that is necessary for many minority voters in Arizona.® Dr. Critchlow
includes no reference to this declaration in his report and fails to acknowledge that the very
organization he cites for increased Hispanic and Latino participation relies on ballot collection to
achieve that.

Going beyond looking for inconsistencies, Dr. Critchlow makes several other criticisms
that simply fall wide of the mark. For example, he criticizes my discussion of Arizona’s
traditionalist culture, insinuating that it is inaccurate because it cites to sources that are not
Arizona-specific. (Critchlow at 31). First, the primary study cited in my report for this
proposition, see Berman at 8 n. 23, is the work of Daniel Elazar, who, as discussed supra, is a
well-respected scholar, and there is simply no reason why the sources cited should be
specifically focused on Arizona. Further, this point is really moot because in the preceding
paragraph of my report I specifically cite to an Arizona source attesting to the significance of the
southern migration into the territory, which is consistent with Elazar’s notion as to how the
traditionalistic culture was established.

The relevance of Elazar’s cultural theories as they apply in Arizona is also supported by
an empirical study I performed in 1988. This study was drawn from a large data set I put together
combining voting, census, and other information to examine public sentiment on various issues
that appeared on the Arizona ballot in 1912, 1914, and 1916. To quote from the study: “Elazar’s
theories as converted into an index of intrastate cultural diversity appear to have some utility in
understanding positions taken by voters on issues such as suffrage, prohibition, and direct
democracy which were salient in the progressive era.”’

Dr. Critchlow also criticizes certain examples that I cite in my report as a way of
attacking my ultimate conclusions. In this regard, he attacks my discussion of the Ku Klux Klan
in Arizona, stating that I “spend[] many pages in his report...arguing for the heavy influence of
the KKK in the Arizona politics.” (Critchlow at 33). As an initial matter, this statement is overly
broad and mischaracterizes my discussion. In two paragraphs of my report (which extend from
page 9 to page 10 and, by anyone’s account do not constitute “many pages”), I explain that the
KKK “made a considerable amount of noise in Arizona” and that many prominent citizens
including politicians, newspaper and business people, and clergymen were members, and that the
organization engaged in some electoral activity.

It is absolutely relevant to Arizona’s history of discrimination that the KKK had a
presence in Arizona and that it was particularly significant in the state given the elite and
influential composition of its membership. This was a conclusion I reached, not only in my
drafting of this report, but in researching materials for my recent book on George Hunt,
published in 2015, for which I did a thorough review of the KKK in Arizona, checking primary
as well as secondary literature to understand its role and influence. Further, Dr. Critchlow goes
out of his way to ignore the racial views of the KKK—the KKK was and is, above all, an

6 See generally Rec. Doc. 92, Danley Decl.

"David R. Berman, “Political Culture, Issues, and the Electorate: Evidence From the Progressive
ERA,” The Western Political Quarterly 41 (March 1988): 169-180.

5
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organization dedicated to white supremacy and it openly promoted that message in Arizona with
the approval of some of the state’s leading citizens during the 1920s.

Dr. Critchlow’s report also contains some distortions and false statements concerning my
comments in both my 1998 Arizona Government and Politics book and my report in this case
regarding the Martin Luther King Holiday and Republican Governor Evan Mecham. He asserts
that in my book I maintained “that the initial voter opposition to making Martin Luther King Day
a paid holiday did not reflect voters’ racism but their fiscal conservatism that opposed giving
state employees an additional state paid holiday.” (Critchlow at 32). Dr. Critchlow’s
characterization of my book is not accurate. While my book does discuss the fact that there were
two King Holiday measures on the ballot in Arizona, and that survey research after the election
found that more than 60 percent of the voters were in favor of a holiday for King, they just
differed on which holiday proposal should be implemented, I did not opine that racism was not a
factor in people’s votes on the holiday.® I simply stated that one reason for rejecting the holiday
may have been because “many of those who rejected the King Holiday appeared hostile to the
notion of giving state employees any kind of paid holiday.”®

For my report in this case I conducted additional research on this issue and discovered a
public opinion survey undertaken during that time period, suggesting that a sizeable percentage
of those Arizonans interviewed felt the state had a race problem. Given the statements and
actions of Republican Governor Evan Mecham in regard to canceling the King Holiday as well
as other matters which are described in the report, it is likely that many respondents would have
been thinking precisely about the environment surrounding the King Holiday vote when
indicating that Arizona had a race problem.

Much of what Dr. Critchlow offers as criticism of my work also revolves around the
charge that I ignore the improvements that have been made in Arizona, and the steps that have
been taken to fight discrimination and encourage participation. Yet the fact that there have been
continuing fights in these arcas necessarily means that there have been continuing problems. For
example, Dr. Critchlow makes much of the fact that courts in Phoenix and Tucson ended
desegregation before Brown v. Board of Education. (Critchlow at 13.) While it is certainly a
positive point in Arizona’s history, this example does nothing to contradict the fact that
discrimination, manifested in the form of segregated schools was a part of Arizona’s history and,
in fact, required court intervention before it was stopped.

Moreover, some of the positive efforts made by community members and leaders in
Arizona have also gone nowhere or have been undone or stymied by counter-efforts or an overall
lack of effort. Over the years, I have applauded state and county efforts to get out the vote. Still,
and more relevant to the case now being considered, these efforts are not likely to be successful,
if people cannot find a polling place, have to stand in line for hours if they want to vote, and later
find out that their vote, even for president, will not count because they voted in the wrong

® Arizona Government and Politics: The Struggle for Autonomy, Democracy, and Development..
Lincoln, Nebraska: University of Nebraska Press, 1998, 88-89.

° Ibid. at 89.
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precinct. Nor will they be helpful if people who cannot get to the polls are unable to give their
ballot to a neighbor, friend, or volunteer to turn in for them.'®

Lastly, in his concluding statement Dr. Critchlow writes that I have alleged in my report a
“record of motivation and intentionality of state leaders to discriminate against ethnic and racial
minorities.” (Critchlow at 49). This is inaccurate. I have gone out of my way to avoid charges of
racism where they were unwarranted, noting, in particular, that partisan objectives may also be a
motivating factor in decisions to take actions detrimental to the voting rights of minorities and
that much of the discrimination that has been evidenced may well have in fact been the
unintended consequence of a political culture that simply ignores the needs of minorities.

While 1 do see negative attitudes against minorities embedded in the state’s continuing
political culture—as evidence by racist remarks directed at minorities when they run for office as
well as an on-going history of targeted discriminatory actions and policies—I have also noted
that discriminatory action has been more pronounced in some periods of state history than others.
(Berman at 3). And, contrary to the presentation given by Dr. Critchlow, that each party (not just
one party) has led the charge in discriminating against minorities over the years.'' (Berman at
22). However, the notion that Dr. Critchlow’s report seems compelled to promote—that
discrimination has somehow all but disappeared since the 1960s (in the Republican era)—is
simply out of line with any balanced, honest view of Arizona’s history and runs afoul of the
same fallacy that he accuses me of committing: “creat[ing] a misleading and monochromatic
narrative.” (Critchlow at 3). For all of its advancements, Arizona remains a state where
discrimination against minorities in political, social, and economic life is a reality, and where the
legacy of this discrimination has consequences that manifest themselves in the socioeconomic
challenges faced by minorities. No serious historian would question that Arizona’s legacy of
racial discrimination is reflected in the Arizona’s current socioeconomic disparities.

Overall, Dr. Critchlow demonstrates only a limited picture of the political culture, the
nature of the party system, and the dynamics at work in framing laws regarding voting and
elections for Arizona’s minorities. His report also ignores the persistence of negative attitudes
toward Hispanics, Native Americans, and African Americans in Arizona that even a non-expert
can see. In sum, Dr. Critchlow’s report appears to be more reflective of intense partisanship than
objective scholarship or the views of an even-handed professional historian.

¥ See discussion supra at 4-5 (One Arizona uses ballot collection to boost minority turnout and it
is taken away).

" Dr. Critchlow appears to attribute such discrimination only to Democrats or the Democratic
Party. While it is true that the Democratic Party did discriminate against minorities in the past, it
is also true that Republicans have been responsible for noted efforts at vote suppression in more
recent times. Further, as I explained in my initial report, there was a marked shift in the party
platforms in the Civil Rights era, and neither the Republican nor Democratic Party of the past is
reflective of the Parties’ current structures, constituencies, or platforms. See Berman at 9 n.25,
10.
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B. Hood Report

Professor Hood’s criticisms of my report center around two issues: (1) the relevancy of
the older historical information I have included in my report, and (2) certain statements I made
regarding HB 2023. These criticisms are unwarranted.

In response to Dr. Hood’s criticisms regarding the historical examples of discrimination
presented, as noted earlier, even Dr. Critchlow acknowledges that “history should provide [] a
context for understanding current events.” (Critchlow at 9). Thus, there is simply no reason to
conclude that the historical examples I have presented in my report (both older examples and
more contemporary), are irrelevant or do not provide a context for understanding Arizona’s
current political culture. In particular, I am reminded of the comments of a distinguished political
scientist from Yale University: “Governments, even revolutionary ones, do not spring full-grown
from the air like rabbits from a magician’s hat. On the contrary, every government has a past that
goes far to explain its present and to set bounds of probability to its future development.”'?

Further, it is my understanding that as part of its analysis under the Voting Rights Act,
the Court may look at the history of discrimination in a particular state. It would seem odd from
a historical perspective as well as a practical perspective to compile a history of discrimination,
as my report does, without reporting on discrimination from the inception of Arizona as a state to
the current time period. Dr. Critchlow, in fact, also begins his own discussion at the early
beginnings of Arizona’s history and then proceeds period by period to the present. '

Dr. Hood also attempts to call into question the following statement that I made about HB
2023: “Continuing the line of legislation which proponents declare is necessary to ensure
integrity in the casting of ballots, the Republican governor of Arizona in 2016 signed a measure
passed by the Republican legislative majority restricting the collection of early ballots—a
practice which has repeatedly been linked to minority participation in elections. Again, it is hard
to avoid the conclusion that this measure, which by its very nature is similar to the voting
measures discussed earlier, will do anything but discourage minority voters from participating in
elections[,]” by insinuating that this statement was unsupported. (Hood at 13 (citing Berman at
20)).

As I explained to defense counsel in my deposition,'* which was taken before Dr. Hood’s
report was submitted, this statement was based on an examination of multiple secondary sources
which led me to conclude that the practice of collecting ballots, used principally in Hispanic
areas, had contributed to more votes being cast in those places that would have been cast without

12 James W. Fesler, “The Heritage of the Eighteenth and Nineteenth Centuries,” in James W.
Fesler, ed., The 50 States and Their Local Governments (New York: Alfred A. Knopf, 1967, 39.

1 To the extent that Dr. Hood is asserting that I have not included any recent examples of recent
discrimination, please see my report at pages 16-19. Likewise, I understand that additional
examples of recent discrimination were included in Dr. Lichtman’s report submitted in this case
as well. ‘

" Dep. of David R. Berman (July 8, 2016) at 44:4-45:17.
8
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the practice. This is largely because collectors turned in ballots that could not be mailed in time
to meet the post-mark deadline. That the practice has increased minority turnout appears to have
been agreed upon or assumed by both sides of the issue, Democrats and Hispanic leaders have
seen reason to favor it, Republicans have not. As one reporter has described the system:

Groups that use the get-out-the-vote technique say that without their work, many
of those voters wouldn’t bother to cast their ballots. The canvassers focus their
efforts on Democratic and independent voters who have signed up for the
Permanent Early Voting List, but don’t consistently cast their votes in the
election. Many are low income and minority voters. The tactic has been wildly
successful in turning out voters. In 2012, Citizens for a Better Arizona, and One
Arizona, a coalition of Latino voter participation groups, estimate that they
delivered more than 10,000 ballots to election officials. But Republicans say the
practice is a recipe for fraud — that the canvassers could easily throw away
ballots from people they believe are voting for Republicans, change people’s
votes or even steal unused ballots from mailboxes and fill them out themselves.'

A sample set of the numerous articles that I referenced are included in Appendix A.

1Vv.  CONCLUSION

Dr. Critchlow’s and Dr. Hood’s reports do not effectively challenge the conclusions in
my report. A fair reading of both my report and Dr. Critchlow’s demonstrates that no matter
what perspective one takes, Arizona has a long history of discrimination and historical neglect of
Native Americans, Hispanics and African Americans when it comes to their social, economic,
and political involvement as well as their voting rights.

This discrimination has been reflected in legislation relating to voter requirements,
election law and the manner in which elections have been administered, efforts to intimidate
voters, and instances of racial appeals, both subtle and not-so-subtle during campaigns. Over the
years, pattisan considerations have been a driving force behind laws and activities detrimental to
the voting rights of these minority groups. Both parties have been at fault, though at different
periods in the state’s history. The negative laws and activities, moreover, have reflected a more
general pattern of political, social, and economic discrimination which has shown up in other
policy areas such as education, law enforcement, and illegal immigration. = -

* Hank Stephenson, “Ballot harvest: Video sparks new debate over banning bulk voting
technique,” Arizona Capitol Times, October 31, 2014.

9
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Appendix A
Sample of Newspaper Sources on Ballot Collection

» Robert Graham chairman of the Arizona Republican Party, “Banning Ballot
Harvesting Boosts Elections Integrity,” Arizona Capitol Times, May 25, 2016.

“From the perspective of a leader of an organization dedicated to true voter engagement,
the new law banning ballot harvesting will have a positive effect on our future elections. Ballot
harvesting is a campaign tactic that exploits voters in their own doorways, and it’s a tactic that
Democrats and their leftist allies use to intimidate voters and cajole them into handing over their
ballots.”

=  Courtney Columbus and Anna Copper, “Ballot harvesting law could impact Latinos
and seniors in general election,” Arizona Daily Sun (Flagstaff) May 10, 2016.

“Arizona’s new law that criminalizes the collection of voters’ early ballots by volunteers
could impact the ability of the elderly and Latinos to cast their votes, according to local voter
outreach groups. For the staff and volunteers who work with Latino-focused voter advocacy
groups, ballot collecting is a means of outreach that accompanies voter registration, ballot
translating and going door-to-door to remind people to vote. Although there is no available data
on the number of ballots collected from people on the early voting list, the advocacy
organizations’ staff and volunteers said the new law will hinder their work and add another
hurdle for voters to jump. . . . Jose Barboza volunteers for Promise Arizona, another local
organization that is also part of the One Arizona coalition. He helps to register voters and sign
them up on the early voting list. In addition, Barboza, 24, said he collected 15 to 20 ballots at a
time during the 2012 and 2014 elections and brought or mailed them to the Maricopa County
Recorder's Office.”

» Mary Jo Pitzl, “Bill signed to prohibit collection of ballots,” Arizona Republic,
March 12, 2016.

“The swift passage Wednesday of House Bill 2023 ends four years of legislative efforts
to ban the practice of ballot collection, something Republicans say is a form of fraud. Democrats
said the law amounts to voter suppression . . . The bill has enjoyed strong Republican support
since it was first introduced in 2013, in the wake of reports of organizers going door-to-door to
collect boxes of ballots. The bill limits ballot collection to a voter’s family members (only those
related by blood), a caregiver, other household members and postal workers . .. The bill drew
praise from state Republican Party Chairman Robert Graham, who refers to the practice as
“ballot harvesting.,” But Democrats say it’s an attempt to thwart the ballots of first-time voters,
particularly Latinos, who often rely on trusted friends or community members to guide them
through the process. In other cases, voters who missed the deadline to mail their ballot back to
elections officials would benefit from a friend or colleague who would take it to the polls on
Election Day.”
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=  Tim Seller, “Tinge of partisanship taints state elections office,” Arizona Daily Star
(Tucson), March 11 2016.

“Eric Spencer, the elections director under Secretary of State Michele Reagan, has been
playing a leading role pushing legislation through, and — in the view of some Democrats —
advancing the Republican advantages in elections . . . Among the efforts Reagan and Spencer
have pursued: ... Supporting bills to make it a felony for most people to deliver another
person’s ballot — a phenomenon known in state politics as “ballot harvesting. . . .Spencer and
Reagan’s efforts to change our election system have largely been supported by Republicans and
opposed by Democrats, but Spencer rejected my characterization of the efforts as partisan.”

= Howard Fischer, “New Arizona law makes collection of ballots a felony,” Arizona
Daily Sun, March 10, 2016.

“Saying it will maintain election integrity, Gov. Doug Ducey on Wednesday signed

legislation to make felons out of those who collect the ballots of others to bring them to the polls.

.The partisan nature of the measure did not go unnoticed and uncommented.

Sen. Steve Farley, D-Tucson, said there has never been a documented case of anyone actually

picking up someone else’s ballot and then failing to deliver it. “The problem we’re solving is that

one party is better at collecting ballots than the other one,’” he said. “The other one tried and they
failed,”” Farley continued. “And, therefore, it’s time to change the rules.”’

» Ryan Van Velzer, “Correction: Election Bill story,” Associated Press State Wire:
Arizona February 5, 2016.

“With the 2016 election season underway, Arizona Republicans passed a measure
Thursday that would block voter-outreach groups from collecting and dropping off early ballots.
... Both Republicans and Democrats engage in early ballot collection efforts, though Democrats
tend to collect more. Sen. Martin Quezada, D-Phoenix, said earlier this week Republicans want
the measure because Democrats are better at collecting early ballots.”

* Howard Fischer, “Arizona bill seeks to outlaw early ballot collection,” Arizona
Capitol Times, January 25, 2016.

“Insisting there must be fraud taking place, a Republican-controlled House committee
voted Monday to make it a felony to take someone else’s early ballot to a polling place. . . . More
than two hours of testimony, however, turned up no actual evidence beyond hearsay. Even state
Elections Director Eric Spencer conceded he could point to no specific instances where someone
tossed away someone else’s early ballot, something that is already.a crime. . . . There is no
question that outside groups are collecting ballots. . . . But Republican Richard Hopkins of
Buckeye, who came in third in the three-way race for the two House seats in that district, told
lawmakers that had it not been for such techniques, “I would have been a member of this body.”

ii
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= Hank Stephenson, “Glendale lawmaker Kern renews effort to ban ballot
harvesting,” Arizona Capitol Times (Phoenix), December 28, 2015.

“Republican Rep. Anthony Kern of Glendale is reviving a years-running controversial
measure to ban volunteers from collecting voters’ early ballots and delivering them to elections
officials. Kern pre-filed a bill for the 2016 legislative session that would outlaw the practice of
“ballot harvesting” that was pioneered by Latino get-out-the-vote groups to engage low-efficacy
voters, and turn out the vote for mostly Democratic candidates. Democrats have derided the
ballot harvesting measure as a blatantly partisan attempt to stop volunteers from turning in votes
for Democrats. Republicans have argued that the practice of collecting ballots is ripe for fraud.
They have cited a handful of cases where volunteers have allegedly claimed to be working for a
county elections department, which is already a felony. Kern said he has heard rumors that
volunteers have committed fraud in their ballot collections, and that banning volunteers would
boost confidence in the election system.”

= Hank Stephenson, “House Appropriations revives bill that would make “ballot
harvesting’ a felony,” The Arizona Capitol Times, March 26, 2015.

“Saying the tactic is ripe for ballot fraud, Republican lawmakers are determined to
criminalize a get-out-the-vote technique that Democrats, teachers’ unions and Latino
organizations have used to increase voter turnout in mostly minority, Democratic neighborhoods.

This year, Republican Sen. Don Shooter of Yuma revived the ban as a strike-everything
amendment . . . Shooter said he is determined to usher the bill into law because of concerns that
the groups who do what opponents have labeled “ballot harvesting” are up to something more
nefarious than simply delivering already-sealed mail-in ballots to elections officials. He said he
has had numerous people describe how ballot collectors commit fraud, although none of those
people would say so officially or file complaints with law enforcement. But House Democratic
Leader Eric Meyer of Paradise Valley noted that such an action is already a class 5 felony, and
said hopes that Shooter reported those people to the police. Shooter responded that the people
who told him about the illegal actions wouldn’t talk to the police. . . Shooter argued that voters
have ample time to deliver their own ballots to elections officials. But Meyer noted that if
someone hasn’t mailed their ballot in enough time for it to arrive at the county elections
department before Election Day, it won’t be counted. ‘What this bill does is restrict the ability
for voters to vote,” he said.”

iii



Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 16 of 161

EXHIBIT 2



Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 17 of 161

July 26, 2016
United States District Court for the District of Arizona
Feldman, et al. v. Arizona Secretary of State’s Office, et al.
Case No. 16-01065-PHX-DLR
Expert Reply Report
Dr. Allan J. Lichtman

Distinguished Professor of History
American University
Washington, DC

(10 f g
{ [/ i/ /
U

9. ¢ ’]' £ (&w’/t.-'._‘

Allan J. LicKtman



Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 18 of 161

In this report, | respond to the reports submitted by defendants’ experts: Mr. Sean P.
Trende, Dr. M. V. Hood, 11, and Dr. Donald T. Critchlow.

l. Overview

In my initial report of June 10, 2016 (henceforth Lichtman Initial Report), | concluded
that:

“In sum, both circumstantial and direct evidence leads to the same conclusion regarding
HB 2023: that Republicans in the Arizona state legislature enacted HB 2023 with the intent to
make it more difficult for voters who supported Democratic Party candidates to vote in
elections. Thus, the Arizona state legislature has sought political advantage for Republicans by
following an intentional strategy of limiting opportunities for political opponents to take part
in Arizona elections. Although politically neutral on its face, HB 2023 was passed with the
intent to achieve partisan advantage.” (Lichtman Initial Report, p. 53). The partisan advantage,
I found, was sought primarily through limitations on the voting opportunities of minorities and
generally on persons of lower socio-economic standing.

In addition, | concluded that:

“Analysis additionally demonstrates that virtually every one of the nine ‘Senate Factors’
are present in Arizona. The only exception is Factor 4, relating to slating, which does not appear
to be relevant to contemporary Arizona politics.” (Lichtman Initial Report, p. 53).

After examining the reports submitted by experts for the defendants, I reaffirm both of
these conclusions. Even taken at face value, the reports of defendants’ experts do not provide any
substantial analysis of an alternative explanation for adoption of HB 2023. In addition, these
reports also fail to provide a sustained analysis of the nine Senate Factors examined in my initial
report. Thus, the conclusion remains that Arizona adopted HB 2023 with discriminatory intent
and that virtually all the Senate Factors still apply to the totality of circumstances facing minority
voters in Arizona. Moreover, as demonstrated in the section below, reports of defendants’
experts provide additional powerful evidence of the partisan motivations behind the adoption of
HB 2023 with its especially onerous restrictions on not just the delivery, but also the possession
of a single early-voted ballot in Arizona.

1. Defendants’ Expert Reports Confirm the Motivation for Republicans to Seek
Partisan Advantage Through Adoption of HB 2023.

Taken together, the three reports of Hood, Trende, and Critchlow, rather than undermine
Plaintiffs’ claims in this case, greatly strengthen the causal nexus between the adoption of HB
2023 and Republican efforts to gain partisan advantage in Arizona by limiting voting
opportunities for the minority base of the Democratic Party in the state. For example, Trende
notes in his report that in past years the Arizona government, at least partially in Republican
hands, had adopted measures to open up the voting process — although not specifically targeting
measures for minority opportunities. The measures he cited include “no-excuse early voting by
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mail on April 30, 1991,” “a twelve-day period of mandatory in person voting on December 31,
1997 (extended to 23 days),” “online voter registration in July of 2002,” and “permanent no-
excuse early voting by mail on May 8, 2007.” (Trende Report, pp. 17-18).

Yet since the election of Barack Obama in 2008, Republican-controlled governments in
Arizona have enacted new legislation that makes it more difficult to vote, especially for
minorities. These include legislation like HB 2305 in 2013, which made it a Class 1
misdemeanor for workers of political or other groups to collect and return early-voted ballots.
HB 2305 also made it easier for election officials to remove voters from the permanent early
voter list, undermining the very change made in 2007 that Trende references in his report as a
voter expansion effort. Further, it made it more difficult for third parties (whose votes were
deemed detrimental to Republican candidates) to gain ballot access. These efforts then
culminated in HB 2023, which made a felony even the mere possession of early-voted ballots,
not just their delivery.

The reports of Hood and Critchlow provide even more strength to the critical causal
nexus between these recent actions and the intent to suppress the votes of the Democratic base of
minority voters. Although minorities still lag behind whites in registration and turnout levels, in
recent years, Hispanics have greatly increased their voting strength in Arizona, providing a
powerful partisan motivation for the Republicans who have controlled the legislature and
governorship in Arizona to limit their voting opportunities. Hispanics are the overwhelmingly
predominant minority group in Arizona, comprising 21 percent of the citizen voting age
population, compared to 5 percent for Native Americans and 4 percent for African Americans
according to the most recent U. S. Census.*

Although his evidence is limited and selective, Dr. Hood claims in his report that “While
this evidence is not conclusive, it is an indication that the capacity of racial/ethnic minorities to
participate in the political process in Arizona has been on a positive trajectory over the last
several decades.” (Hood Rebuttal, p. 13). Dr. Critchlow, however, presents detailed recent
evidence documenting the expansion of Hispanic voting strength in Arizona in the 21% Century
and the underlying demographic changes that have fueled this expansion are likely to continue
into the foreseeable future.

Drawing on data presented in Critchlow’s report, Chart 1 documents the substantial
expansion of Hispanic registration and turnout from 1988 to 2012. Although Hispanic
registration and turnout increased steadily during the period, Chart 1 demonstrates that the
increase in these numbers was especially sharp after the presidential election of 2008. Also
drawing on data presented in Dr. Critchlow’s report, Chart 2 documents the substantial increase
in the numbers of Hispanics citizens of voting age in Arizona that underlies the expansion of
Hispanic registration and turnout. This expansion levelled off in 2004 and then took off again in
2008 and 2012, postdating the changes in Arizona voting laws cited by Trende.

Chart 3 demonstrates that the data reported by Dr. Critchlow has resulted in a substantial

1 2010-2014, American Community Survey, Citizen Voting Age Population,
https://www.census.gov/rdo/data/voting_age_population_by_citizenship_and_race_cvap.html.
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expansion of the Hispanic share of Arizona voters. The greatest increase in the Hispanic share of
the electorate occurred after the 2004 election.

Dr. Critchlow additionally presents evidence in his report further confirming the powerful
partisan motivation of Arizona’s Republicans to limit Hispanic voting opportunities. He presents
data from One Arizona’s 2014 Report, on the State of Arizona’s Latino Voters, indicating that
the boom in the Latino population he documents for recent years will continue into the
foreseeable future. According to this report, “Since 1990, the state’s Latino population nearly
tripled from 688,338 to 1.93 million, and it’s expected to double again in the next 20 years,
according to U.S. Census figures.” (Critchlow Report, p. 28 (emphasis in original)).

Dr. Critchlow also cites from the One Arizona Report the increased participation of
Hispanics on the Permanent Early Voter List: The number of registered Latino voters who have
signed up for Arizona’s Permanent Early Voting List (PEVL) has more than tripled since 2010
from about 94,000 to more than 300,000 registered voters. Voters on the PEVL can cast their
ballots early by mail or in person. According to election experts, people on the PEVL are more
likely to vote than non-PEVL voters. (Critchlow Report, p. 28). Yet HB 2305 in 2013 (repealed
after it was petitioned to referendum) specifically made it more difficult for voters to remain on
the PEVL. In addition, both HB 2305 and HB 2023 made it more difficult for Hispanic and other
minority voters to have their early voted ballots cast and counted.

As with Hispanics, demographic trends indicate that minorities overall are projected to
become an increasing component of Arizona’s population in future years, presenting yet another
challenge to Republicans. According to the medium population projects from the Arizona Office
of Employment and Population Statistics, minority total population in the state is expected to rise
from 45 E)ercent in 2015 to 51 percent in 2030, making the state’s total population majority-
minority.

Arizona’s expanding Hispanic voting strength mirrors national trends in overall minority
voting. As demonstrated by the national data shown in Chart 4, in presidential elections, the
minority share of the electorate expanded from 17 percent in 1996 to 28 percent in 2012.
Likewise, voting data by race reported in Table A for the past three presidential elections
demonstrates that Republicans nationally, as in Arizona, are dependent on white voters, with
polarization numbers similar to those found in Arizona.

As in Arizona, Republican-controlled governments across the United States have
responded to rising minority voting strength with restrictive voting measures. According to the
Brennan Center for Social Justice, from 2011 to 2016 22 states have placed new restrictions on
voting, including most commonly new voter 1D laws, and various restrictions on early voting.*
As indicated in Table B, 16 of these 22 states were controlled entirely by Republicans, 2 states

2 ADOA-EPS, “Population Projections,” https://population.az.gov/population-projections.

% Brennan Center for Social Justice, “Voting Restrictions in Place for First Time in Presidential
Election in 2016,” http://www.brennancenter.org/sites/default/files/analysis/New_Restrictions
_2016.pdf.
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were controlled entirely by Democrats, and 4 states had mixed control. In 1 of the 4 states with
mixed control—New Hampshire—Republican legislators enacted the voter photo ID laws by
overriding the veto of a Democratic governor. In another state with mixed control—
Mississippi—voters enacted the voter photo ID law in a statewide referendum sponsored by
Republican legislators. In a third state with mixed control—Iowa—the restrictions were put in
place by order of the Republican governor. Thus, in 19 of 22 states with new voter restrictions
(86 percent), these restrictions were put in place by Republicans.

Taken together, Arizona’s registration statistics provide additional powerful evidence of
the partisan motivations behind the adoption of HB 2023 with its especially onerous restrictions

on not just the delivery, but also the possession of a single early-voted absentee ballot in
Arizona.

Chart1
Change in Numbers of Hispanics Registered and Turning

Out, Arizona, 1988-2012
(Critchlow Report, p. 26)
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Chart 2
Change in Hispanic Citizen Voting Age Population, Arizona,

1996-2012
(Critchlow Report, p. 26)
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Chart 3
Percentage of Hispanics in the Arizona Presidential

Electorate, 1996-2012
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Chart4
Percentage of Minorities in Electorate in United States

Presidential Electorate, 1996-2012
(Exit Poll Results)
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Table A
Support For Republican Candidates By Race And Ethnicity, United States Presidential
Elections, Exit Polls, 2004 —2012

Election Group
White Black Hispanic Asian Others
2004 President 58% 11% 44% 44% 40%
2008 President 55% 4% 31% 35% 31%
2012 President 59% 6% 27% 26% 38%
Mean 57% 7% 34% 35% 36%
Mean Difference NA -50 -23 -22 -21
With Whites Percentage | Percentage | Percentage | Percentage
Points Points Points Points
Source: Exit Polls, 2004-2012.
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Table B
Partisan Control of States Adopting Voter Photo ID Laws After The 2008 Presidential
Election

State State Legislature | Governor
ALABAMA REPUBLICAN REPUBLICAN
ARIZONA REPUBLICAN REPUBLICAN
FLORIDA REPUBLICAN REPUBLICAN
GEORGIA REPUBLICAN REPUBLICAN
ILLINOIS DEMOCRATIC DEMOCRATIC
INDIANA REPUBLICAN REPUBLICAN
IOWA DIVIDED REPUBLICAN
KANSAS REPUBLICAN REPUBLICAN
MISSISSIPPI DEMOCRATIC REPUBLICAN
NEBRASKA REPUBLICAN REPUBLICAN
NEW HAMPSHIRE REPUBLICAN DEMOCRATIC
NORTH CAROLINA REPUBLICAN REPUBLICAN
NORTH DAKOTA REPUBLICAN REPUBLICAN
OHIO REPUBLICAN REPUBLICAN
PENNSYLVANIA REPUBLICAN REPUBLICAN
RHODE ISLAND DEMOCRATIC INDEPENDENT
SOUTH CAROLINA REPUBLICAN REPUBLICAN
TENNESSEE REPUBLICAN REPUBLICAN
TEXAS REPUBLICAN REPUBLICAN
VIRGINIA REPUBLICAN REPUBLICAN
WEST VIRGINIA DEMOCRATIC DEMOCRATIC
WISCONSIN REPUBLICAN REPUBLICAN

Brennan Center for Social Justice, “Voting Restrictions in Place for First
Time in Presidential Election in 2016,”
http://www.brennancenter.org/sites/default/files/analysis/New_Restrictio
ns_2016.pdf; National Conference of State Legislature, “Voter ID
History,” http://www.ncsl.org/research/elections-and-campaigns/voter-id-
history.aspx; NCSL, “State Partisan Composition,
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I11. Report of Sean Trende

Trende’s report contains very little in the way of new information or analyses. In fact,
there is not a single analytic table in the report. Rather, he attempts to chip away at the findings
of my initial report. As will be demonstrated below, these efforts do not withstand scrutiny.

1. The Arlington Heights Factors

Trende first questions my use of the Arlington Heights factors as an analytical
framework. He states that, “To the extent that Dr. Lichtman disclaims performing legal analysis,
but claims to employ the Arlington Heights case as his methodological lodestone, he is operating
without any defined methodology at all.” (Trende Report, p. 6). This assertion misses the point
that the Arlington Heights case elaborates specific guidelines for analyzing intent. Further, his
overall discussion ignores the fact that 1 am not relying solely on the Arlington Heights
methodology for the intent analysis performed in my report, but am also drawing upon more than
40 years of experience as a historian, which includes analyses of the intent behind policy
decisions. As | noted in my initial report, “The Arlington Heights methodology is consistent with
standard causal analysis in history, which | have followed in my substantive scholarship and
written about in my theoretical work.” (Lichtman Initial Report, p. 3). | additionally elaborated
on this point in my deposition.*

Trende, who is not a historian, is silent on the relevance of historical methodology to the
intent analysis presented in my report and offers no alternative approach to the analysis of
intentional discrimination. He also fails to note that the Supreme Court in Arlington Heights
explained that its guidelines were not a rigid construct, but stated that, “[t]he foregoing summary
identifies, without purporting to be exhaustive, subjects of proper inquiry in determining whether
racially discriminatory intent existed.””

2. The Sequence of Events Leading to Adoption of HB 2023

Trende questions my examination of prior efforts by Arizona Republicans to restrict the
collection and return of early-voted ballots. Yet such efforts, beginning in 2011, are directly
relevant to the sequence of events that culminated in HB 2023. No historian analyzing the intent
behind HB 2023 would ignore these prior efforts. Among other issues, they provide insight into
legislative justifications for restricting ballot collection and return. These prior events also help
explain why final legislation was not enacted until 2016, since preclearance provisions were in
effect until 2013 and the legislators were forced to retreat in the face of a petition for referendum
on HB 2305. These events expose concerns by the Arizona legislature and executive during the
preclearance period about the potentially discriminatory effects of restricting ballot collection
and delivery. Analysis of earlier efforts additionally demonstrates substantive changes made in
HB 2023 as compared to earlier bills.

* Feldman v. Arizona Secretary of State, Deposition of Allan J. Lichtman, July 8, 2016, p. 43
(henceforth Lichtman Deposition).

® Village of Arlington Heights v. Metropolitan, 429 U.S. 252, 268 (1977).
10
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Despite questioning my examination of these prior efforts, Trende then goes on to discuss
my analysis of prior bills. He considers SB 1412, enacted in 2011, stating, “During its
description of the events leading to the passage of S.B. 1412, the Lichtman Report concedes that
the bill was subject to the sorts of ‘public hearings, testimony by authorities or other groups,
research into its implications for voting rights of minorities and other citizens, [and] extensive
and open legislative debate.”” (Trende Report, p. 7). Significantly, he provides no page number
for this alleged quotation from my initial report. In fact, my initial report included no such
quotation or even an approximation of the alleged quotation. Trende provides no independent
evidence that SB 1412 was subjected to such a process.

Nonetheless, even if this were the case for SB 1412, it only strengthens my conclusions
regarding HB 2023 five years later. SB 1412, as explained in my report, was fundamentally
different from HB 2023. Unlike HB 2023, the prior bill only regulated but did not prohibit or
criminalize the collection and delivery of early voted ballots. Yet, HB 2023, a much more
comprehensive and harsh piece of legislation was not subject to such evaluation and scrutiny. As
Eric Spencer, the Director of Election Services in the Office of the Arizona Secretary of State
explained in a statement quoted in my report, HB 2023 was passed as a result of “a political
imperative among the [Republican] majority of both houses,” not as a consequence of scrutiny,
evaluation, and expert testimony. (Lichtman Initial Report, p. 14 (emphasis added)).

Trende then discusses the withdrawal of SB 1412 from U.S. Justice Department
preclearance after Justice asked for additional information regarding the provisions of the
legislation related to ballot collection and delivery. He claims that Justice “precleared three of
the four provisions in S.B. 1412, related to the security of early ballot envelopes” and that it
sought additional information only on that provision “regarding a requirement that ballot
harvesters provide photographic identification.” (Trende Report, p. 8).

These claims exhibit several analytic and factual problems. First, the requirement for
photographic identification was a critical component of SB 1412, to which minority members of
the Arizona legislature and minority advocates strenuously objected to as having a
discriminatory effect on minority voters. Trende does not examine the communications between
Justice officials and Arizona legislators, which Plaintiffs recently obtained from Justice through
a Freedom of Information Act Request. Justice’s memorandum of a communication between
Justice analyst John Powers and Hispanic State Representative Ruben Gallego indicates that
Representative Gallego stated that SB 1412 “was passed with a discriminatory purpose”
specifically because it was “meant to target Hispanic voters who are less familiar with the vote
by mail process and are more easily intimidated due to the anti-Latino climate in the state.” He
also indicates that “the legislation could have a discriminatory effect on Native Americans in the
state.” He specifically cites as discriminatory the photo identification provision of SB 1412.
“Finally, due to the vagueness of the photo identification and the procedures for posting online”
SB 1412 “may be enforced arbitrarily or subjectively with regard to minority voting.”
According to the Justice memorandum, Representative Gallego concludes that “[t]he photo
identification requirement will have a chilling effect on early voting by mail in the Hispanic

11
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community.”® Yet another Justice memorandum discloses that Hispanic Representative Nancy

Ramirez expressed similar concerns about the discriminatory effect of the photo identification
provision of SB 1412 on minorities.

Trende is also incorrect in his claim that Justice asked for additional information only
about the provision of SB 1412 related to the need for photo identification. He never directly
cites any letters from Justice to the Arizona Attorney General. Justice precleared provisions of
the legislation relating to tamper proof envelopes, instructions to voters, and illegal voting
practices (not the collection and delivery of early-voted ballots). However, it asked for additional
information not just on the important photographic identification provision, but on all three of
the provisions of SB 1412 that related to the new regulation of the collection and delivery of
early-voted ballots. This is clearly indicated in Justice’s letter requesting additional information,
which Trende does not quote from or cite. These include photographic identification, the posting
of information on the Secretary of State’s website, and the training provided to election officials
regarding the new regulations:’

In addition, the letter from Justice acknowledging the withdrawal from preclearance of
that part of SB 1412 pertaining to the collection and delivery of early-voted ballots makes clear
that Justice was concerned about elements of the legislation including, but not limited to,

® U. S. Department of Justice, “Memorandum of Telephonic Conversation,” 6/22/2011,
Attorney/Analyst John Powers, Other Party: Representative Ruben Gallego, Subject: Chapter
105 (SB 1412) (2011). See also, U. S. Department of Justice, “Memorandum of Telephonic
Conversation,” 6/24/2011, Attorney/Analyst John Powers, Other Party: Nancy Ramirez,
Regional Counsel, MALDEF, Subject: Chapter 105 (SB 1412) (2011).

" T. Christian Herren, Jr., Chief Voting Section, to Thomas Collins, Arizona Assistant Attorney
General, June 27, 2011.

12
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photographic identification:

“This refers to Chapter 105 (SB 1412) (2011), which enacts, in part, A.R.S.  16-
1005 (D) which provides for a photo identification requirement for persons
delivering more than ten early ballots, the recoding of that person’s information,
and the compilation of a report based on the submittals on the Secretary of State’s
public website.”®

Trende also attempts to explain away the state’s unusual withdrawal from preclearance of
the ballot gathering and delivery provisions of SB 1412 after receiving the request for additional
information. He first speculates that perhaps the state’s submission was incomplete. However, if
so, this could easily have been remedied in response to Justice’s request. He also conjectures that
perhaps Arizona withdrew SB 1412 because the state was worried that a lack of preclearance
would limit its options to seek a bailout from Section 5. However, if backers believed what they
professed—that the provisions regarding ballot collection and delivery had no discriminatory
effect or intent—such withdrawal would not have been necessary as the law would have likely
passed preclearance. Trende also fails to present any evidence to document his claim that
Arizona was considering taking the steps needed to seek a bailout. (Trende Report, pp. 8-9).

In discussing the sequence of events leading to the passage of HB 2023 Trende does not
mention HB 2305 in 2013, which is highly relevant to the intent behind prohibitions on ballot
gathering and delivery and is examined in depth in my report. He also fails to mention efforts to
pass restrictive legislation in 2015. Instead, his only other reference to the sequence of events is
to contend that my chart demonstrating that turnout in Arizona lags behind national turnout, see
Lichtman Initial Report, p. 28, overstates this lag. My chart was a standard one with the ranges
automatically generated by the graphing program used to create it with no alteration on my part.
The turnout percentages, moreover, speak for themselves. My chart includes all the percentages,
whereas Trende’s alternative chart omits percentages, so that Arizona’s precise turnout shortfall
cannot be ascertained from his chart.

3. Procedural Deviations

Trende questions my analysis of procedural deviations because they refer to the sequence
of events leading to the adoption of HB 2023 that occurred outside of the HB 2023 legislative
process (i.e., they included the discussion of the attempts at precursor bills). However, as
explained in my report and further discussed above, scrutiny of this sequence is critical to
understanding the intent behind HB 2023. Moreover, without these deviations the legislature
may well not have adopted HB 2023. If Justice had failed to preclear the ballot gathering and
delivery provision of SB 1412, it may well have deterred the legislature from adopting the much
more restrictive HB 2023, even after the elimination of preclearance, because Section 2 of the
Voting Rights Act is still in place. In addition, if HB 2305 had gone to referendum and been
defeated, it would have precluded piecemeal adoption of its provision on ballot gathering and
delivery and, as such, the passage of HB 2023. The final adoption of HB 2023 in 2016 did not

® T. Christian Herren, Jr., Chief Voting Section, to Thomas Collins, Arizona Assistant Attorney
General, August 4, 2011.
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require any additional procedural deviations given the Republican’s extensive control over both
houses of the state legislature—after the 2014 election, the GOP maintained its four seat majority
in the State Senate and expanded in House majority by two additional seats, controlling 38 of 60
seats.

The thrust of Trende’s limited analysis of procedural deviations is that no formal rules or
laws were violated, which | never claimed in my report and is not critical to my historical
analysis of intent. As | already discussed above, the first of four procedural deviations relates to
the withdrawal from preclearance of the ballot gathering and delivery provisions of SB 1412.
The second procedural deviation relates to the repeal of the ballot gathering provisions of SB
1412 as a result of its withdrawal from the preclearance process. Trende fails to cite any other
example of the Arizona state legislature enacting such a repeal.

The third procedural deviation was the enactment of HB 2305—major omnibus
legislation with four provisions relating to the fundamental right to vote—in the waning hours of
the legislature with no time for analysis or debate. Trende ironically cites my reports in voting
rights cases in North Carolina and Wisconsin to demonstrate that legislation involving voting
was enacted in these states in the waning days of the legislature without time for adequate
consideration. However, it does not sustain Trende’s claim to point to states that have undertaken
the most substantial rollbacks of access to voting in recent history.

Trende also says that the lack of due consideration for HB 2305 can be explained by the
consideration given two years earlier to SB 1412. First, as noted above, Trende presents no
evidence regarding the consideration given SB 1412. Second, HB 2305 included three restrictive
provisions on voting and elections—restrictions on third-party access to ballots, on maintaining
access to the Permanent Early Voting List, and petitions for referenda, initiatives, and recalls.
Third, with respect to ballot gathering and access the provision of HB 2305 was very different
from SB 1412, in that the latter both prohibited and criminalized (as a misdemeanor) the
practice.

With respect to the fourth deviation, the repeal of HB 2305 after it was petitioned to
referendum, Trende says that this is “arguably exactly how a representative democracy ought to
work.” (Trende Report, p. 12). Yet the opposite is true. The legislature never let democracy take
its course in Arizona by having the people vote on HB 2305. Rather, it short-circuited democracy
by repealing the bill so that a democratic vote could not take place. As Trende concedes, this also
preserved the legislature’s ability to enact piecemeal the restrictive components of HB 2305,
especially the ban on ballot gathering and collection, which HB 2023 actually made even more
severe.

4. Substantive Deviations

Although Trende provides a brief and cursory discussion of the procedural deviations in
HB 2023, he does not deny that HB 2023 represented a major substantive change from SB 1412,
which regulated but did not prohibit ballot gathering and collection. Yet even in its
comparatively mild state SB 1412 had drawn questions from Justice—questions that Arizona
was unwilling or unable to answer. He does not deny that HB 2023 sharply expanded the scope
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of all prior legislation by criminalizing not just the return of another’s ballot, but the mere
possession of the ballot of another, regardless of the handler’s intent. This substantive change
will be discussed additionally in the section comparing HB 2023 to legislation in other states. In
addition, the legislature rejected amendments to modify the absolute prohibition of possessing
the ballot of another in HB 2023 by establishing an affidavit exception mirroring the essentially
identical provision of the 2013 HB 2305.

Trende ignores all these substantive changes in HB 2023 with the sole exception of the
increase in penalties to a felony. He says first that there is a lack of cross-state comparison in my
report. Cross-state comparison on this point is largely irrelevant, as the proper focus on
deviations is a change from prior Arizona legislation, not legislation in other states. To the extent
that other states’ legislation was considered, however, as discussed infra, Arizona is a far outlier
in making the mere possession or even the delivery of early-voted ballots a felony.

Trende says second that any substantive deviation on the criminal penalties associated
with ballot collection are irrelevant because they do not pertain to the voters, but only to the
ballot collector. He misses, however, the chilling effect that such a harsh penalty would have
even on those authorized to gather and deliver ballots, such as certain family members and
members of the same household. This problem is compounded by HB 2023’s unclear definitions
of family member and household member. According to HB 2023 “FAMILY MEMBER”
MEANS A PERSON WHO IS RELATED TO THE VOTER BY BLOOD, MARRIAGE,
ADOPTION OR LEGAL GUARDIANSHIP. (d) “HOUSEHOLD MEMBER” MEANS A
PERSON WHO RESIDES AT THE SAME RESIDENCE AS THE VOTER.? Does a distant
cousin, for example, count as a family member, or does someone who lives in the same
apartment building, but not the same apartment count as a household member? Ordinary citizens
of Arizona cannot be expected to parse out these distinctions, at the risk of committing a felony.

5. Contemporaneous Statements by Secretary of State Michelle Reagan

With respect to contemporaneous statements, Trende focuses first and foremost on an
effort to explain away the comments made by Secretary of State Reagan regarding the partisan
intent behind prohibitions on ballot gathering and collection at the CPAC meeting in 2016. He
offers numerous explanations, none of which withstand scrutiny.

1). Trende says, “[I]t is noteworthy that there is no evidence of intent to discriminate on
the basis of race.” (Trende Report, p. 14). Yet as someone deeply involved in all efforts to
prohibit ballot gathering and delivery in Arizona, Secretary Reagan knew that Arizona had
withdrawn from Justice preclearance the—by comparison—relatively mild SB 1412, where the
only issue was racial discrimination. She was also well aware of the statements by her former
minority colleagues in the legislature that the prohibitions on ballot gathering and collection
were designed to achieve partisan advantage for Republicans by limiting the voting opportunities
for minorities, the political base of their opposition: Democrats.

® Chapter 5, House Bill 2023, http://www.azleg.gov/legtext/52leg/2r/laws/0005.pdf.
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2). Trende suggests that Secretary Reagan’s comments reflect the ideology of the heavily
conservative CPAC gathering. If so, that simply documents a broad sentiment among
Republicans to gain partisan advantage by limiting voting opportunities for persons who tend to
support Democrats.

3). Trende questions whether in citing the “radical left” Reagan was actually referring to
Democrats. Yet it is difficult to imagine any other group to whom Reagan could have been
referring since Democrats represent her party’s only serious opposition. A few lines later in his
report, Trende also tacitly admits that Reagan is certainly talking about Democrats by referring
to the “constant refrain from Secretary Reagan that she believes that Democrats are trying to
steal elections.” (Trende Report, p. 16). In addition, Republicans have frequently referred to
Democrats as the party of the radical left in recent years. For example, in February 2016, shortly
before Secretary Reagan’s speech, Senator Marco Rubio of Florida, one of the nation’s best
known Republicans, said “The Democratic Party has been taken over by radical left-wing
elements.” Peter Wehner, former senior advisor to Republican presidential candidate Mitt
Romney said in June 2015, “The Democratic Party was once a great party. It may be a great
party again. But for now, it is a radical party — and growing more radical by the day.”
Defendants’ expert Donald Critchlow has also referred to the Democratic Party as “the left.” In
response to an interviewer asking, “When you used the expression ‘the left’, are we talking
basically about today’s modern Democratic Party?” Dr. Critchlow responded, “Yes.”*

4). Trende states that it would be surprising at a CPAC gathering for Secretary Reagan
“not to extol the supposed virtues of the Republican Party.” (Trende Report, p. 15). However,
my analysis does not pertain to her generic backing for the Republican Party, but to her backing
for prohibitions on ballot gathering and delivery as a means for achieving partisan advantage for
Republicans.

5). Trende also suggests that the speech refers only to limiting fraudulent votes, not to
suppressing votes cast by the Democratic opposition. This is a distinction without a difference,
since, as Trende agrees, Reagan identifies fraudulent voting only with voting by Democrats.
Moreover, even her fellow Republicans in Arizona who backed HB 2023 abandoned any effort

19 Ben Kamisar, “Rubio: “The Democratic Party has been taken over by radical left-wing
elements.” The Hill, February 17 2016, http://thehill.com/blogs/ballot-box/presidential-
races/269741-rubio-democratic-party-taken-over-by-radical-left-wing. Peter Wehner, “The
Democratic Party’s Growing Radicalism,” Commentary, 2 June 2015,
https://www.commentarymagazine.com/politics-ideas/radical-democratic-party/; Video of
Critchlow interview at https://www.youtube.com/watch?v=puDpIW6aSQ8, May 13, 2013;
see also Mara Gay, “Michael Bloomberg Run for President,” Wall Street Journal, January 23,
2016, http://www.wsj.com/articles/michael-bloomberg-mulling-run-for-president-as-an-
independent-1453568255; MSNBC, “Politics Nation,” March 17, 2016,
http://search.proquest.com.proxyau.wrlc.org/news/docview/1778075764/25F09B1D52544016P
Q/29.
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to justify the law as a safeguard against fraud, falling back upon the justification of increasing
confidence in the electoral process. In addition, Secretary Reagan presents no examples of fraud
associated with the collection and delivery of ballots in Arizona or anywhere else in America.
Trende explains this away by saying that the CPAC meeting is not “the sort of occasion where
one might expect such detail to be included.” (Trende Report, p. 16). To the contrary, even a
single persuasive example would have made her speech far more compelling to the activist
audience and less subject to attack by opponents.

6). Trende also accepts at face value Secretary Reagan’s claim that she is seeking to make
it “*easy to vote, but hard to cheat.”” (Trende Report, p. 14). He passes over the numerous ways
in which the Secretary has sought to make it harder to vote in Arizona. Instead, he incorrectly
claims that, “[i]n fact, the only laws the [Lichtman] Report seems to consider here are the laws
that Plaintiffs challenged in this case.” (Trende Report, p. 17). In addition to backing laws
criminalizing the mere collection of early voted ballots, Secretary Reagan also sought to make it
harder for the people of Arizona to vote and participate in the political process in the following
ways:

= Backing legislation that made it easier to remove voters from the Permanent Early
Voting List;

= Backing legislation that made it harder to candidates of third parties to gain ballot
access;

= Backing legislation that made it harder to petition for referenda, initiatives, and
recalls to be voted on by the voters of Arizona;

= Violating state law according to the Arizona Attorney General by failing to issue
in timely fashion a voters’ guide for the important Proposition 123 in 2016;

» Violating common practice by failing to compile a new election procedures
manual for the 2016 election cycle.

Trende presents only a single counter-example of how Secretary Reagan has sought to
make it easier to vote. That example dates back to 2007 and relates to Reagan’s voting for no-
excuse absentee balloting. His other examples of how Arizona has made it easier to vote date
from 1991 to 2002 and are not referenced to Secretary Reagan. These examples are discussed in
the Overview section above.

7) Trende also offers a remarkable response to Secretary Reagan’s own use of ballot
gathering and delivery in the interim between the enactment and implementation of HB 2023 in
2016. He says, Secretary Reagan “would have no reason to suspect herself of fraud.” (Trende
Report, p. 19). The same of course is true of the many Arizonans who have assisted others in
having their early-voted ballots delivered on time and who have not been the subject of a single
documented case of fraud or even a credible and verifiable accusation of fraud. Now Secretary
Reagan and her political allies in Arizona would turn these persons into felons if they continued
to provide such assistance.
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8) Trende also suggests that there is no basis for concluding that the Secretary of State’s
official duties do not include the gathering and delivery of early-voted ballots. However, as |
noted in my initial report no such duties are indicated on the website of the Secretary of State.
These duties pertaining to elections are enumerated on the website as follows:

The Secretary of State serves as the chief election officer in the state of Arizona,
which includes oversight of campaign finance for statewide and legislative
candidates, verifying initiatives and referenda for the ballot, and certifying the
official results of each election. A statewide or legislative election is scheduled
for every even-numbered year, unless a special election is required.™

Moreover, in her response to the controversy that arose over her attempt at ballot
gathering and delivery after enactment of HB 2023, Secretary Reagan did not cite a single
example of any Arizona Secretary of State ever having engaged in this process.*?

6. Contemporaneous Statements on Voter Fraud

Trende also considers my analysis of contemporary statements by backers of HB 2023
during the legislative debates regarding alleged voter fraud in the gathering and delivery of early-
voted ballots. He states that my initial report “apparently without the benefit of any first-person
interviews with any of these legislators, determines that the representatives could not have really
believed this.” (Trende Report, p. 21). From my decades of experience as a historian | know such
interviews—even in the unlikely event backers of HB 2023 would have agreed to an interview
with Plaintiffs’ expert—are of no avail. Politicians simply do not admit to having made pre-
textual statements in order to conceal discriminatory motives.

Thus, it is essential for a historian to look behind affirmations about voter fraud and to
assess the foundations for such statements.'® Otherwise, there would be no point in conducting
historical inquiry because only the very rare direct discriminatory statements would be credited.
Contrary to Trende’s assertions, | did not apply a personal subjective standard for this analysis.
Rather, | applied the most lenient of historical standards, looking not only for verified examples
of voter fraud results from the gathering and delivery of early-voted ballots, but also for even
potentially verifiable examples of such fraud. I found neither in any of the legislative debates on
the gathering and delivery of early-voted ballots.

1 Arizona Secretary of State, “Elections,” http://www.azsos.gov/elections.
12 https://www.youtube.com/watch?v=svOLBe9155M.
'3 Further, in many instances, in a historical analysis the person who made the statement may no

longer be living. Thus, a historian must learn to analyze intent from the statements available in
the public record.
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I turn now to consideration of the examples that Trende credits in his report:

Representative Thorpe’s claim “that ballot harvesters could opt to discard ballots
for one party or the other.” (Trende Report, p. 21). Not only does Mr. Thorpe
provide no examples of such actions, but he fails to provide any basis for
verifying this claim. He does not even explain how a ballot collector could know
which party a voter voted for.

“An anecdote from a candidate for the State House that reflects his apparent belief
that ballot harvesting was being conducted in a manner such that people were
receiving meals and other remuneration in exchange for bringing in ballots.”
(Trende Report, p. 21). Trende omits a critical element of this candidate’s
statement: “Let me preface everything | am saying that I have never personally
witnessed any of this.” (emphasis added). Again, this is an unverified and
unverifiable claim and one that the witness admits is not based on his personal
observation of any such action. Moreover, Trende also omits the full context of
this candidate’s statement. He claims that “Reports to the Secretary of State’s
Office, uninvestigated, as | understand it, indicate ballot barbecues are held where
early ballots are traded for family meals, grocery gift cards, and other
remuneration. It was also reported that at a ballot depository is held at hot dog
carts outside of polling places where ballots are collected in exchange for food.”
Thus, his statement is actually refutable; if such open, brazen and illegal activity
were actually taking place it would not be difficult to discover, investigate, and
prosecute.

A statement by “Sherrod Harvey, a Republican Party official, that “*hundreds of
people’” had told him that constituents were made to feel uncomfortable by ballot
harvesters showing up at their door, and that they had concerns that harvesters
might dispose of these ballots on a partisan basis.” Again, this statement is both
unverified and unverifiable. Mr. Harvey does not name a single one of these
“hundreds of people” that he references, so there can be no corroboration of his
claim.

It is important to note three other points relevant to this claim of fraud, none of which are

addressed by Trende. First, as | noted in my report, Republicans “were claiming that people had
provided the Secretary of State—Michele Reagan, a major backer of earlier legislation to
criminalize the collection of early-voted ballots and, as evidenced by her remarks to CPAC, an
enthusiastic supporter of HB 2023—and that the Secretary of State had done nothing with that
inflammatory evidence. Nor, at any point, did the Secretary’s Office confirm that it had ever
received any credible evidence of abuse of the process.” (Lichtman Initial Report, p. 17)

If all of this illegal and illicit activity were taking place there should be confirmation of at

least one such claim by persons other than self-interested Republicans, not necessarily by
Democrats, but certainly by independents or adherents of third parties in Arizona. There is no
such confirmation in the legislative record.
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Third, in the absence of any credible allegations of fraud associated with ballot collection
and delivery, the chief sponsor of HB 2023, Representative Ugenti-Rita backed off the claim that
the legislation was motivated by a concern over fraud. She said, “there’s not fraud in this bill. It
doesn’t directly address fraud. It almost indirectly addresses it.” Instead Representative Ugenti-
Rita defaulted to the even vaguer claim that the legislation was designed to assure voter
confidence in the voting process. However, once again, beyond statements by Republicans the
legislative debates contain no evidence of public concern with confidence in the voting process.

Obijective evidence from the respected Survey of the Performance of American Elections
(SPAE), available at the time of these debates also refutes the notion that there was significant
issue regarding in voter confidence in Arizona’s elections at the time of the enactment of HB
2023. As indicated in Table C, according to the 2014 SPAE only 10.8 percent of respondents in
Arizona said that they were “not too confident” or “not at all confident” that votes in their
“county or city were counted as intended.” Similarly only 5.0 percent of respondents said that
they were “not too confident” or “not at all confident” that votes in their “vote in the General
Election were counted as intended.”*

Trende also provides an analysis of the video showing a person delivering early voted
ballots and the report of an alleged conversation with that person by Maricopa County
Republican Chair A. J. LeFaro. However, Trende fails to note that the video itself provides no
evidence of any illegal activity on the part of the ballot deliverer, however rude he may allegedly
have been. Trende also admits that Mr. LeFaro’s unsubstantiated claims about illegal or
potentially illegal activities are tainted by his obviously racially biased reaction to this Hispanic
volunteer.

Table C
Voter Confidence Results, Arizona, 2014 Survey of the Performance of American Elections
Question Percent “Not too Confident” or “Not
at all Confident”
How confident are you that votes in your county 10.8%

or city were counted as intended.

% How confident are you that your vote in the 5.0%
General Election was counted as you intended?

Source: 2104 Survey of the Performance of American Elections, available at
https://dataverse.harvard.edu/dataverse/SPAE. 5 persons who did not respondent to the first
question and 1 person who did not respond to the second question were not counted, otherwise
the percentages would be lower.

4 The 90 percent confidence interval ranges from 7.1 to 14.5 percent for the 10 percent result
and from 2.3 to 7.7 percent for the 5 percent estimate.
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Trende also refers to studies from the Republican National Lawyers’ Association
(RNLA) that cover the period from 2000 through May 2015, as well as a News21 study that
covers the period from 2000 through 2011 as supporting the justification of voter fraud in
Arizona. Nevertheless, he does not dispute that neither study uncovers any example of voter
fraud in Arizona related to ballot collection and delivery. He questions only whether “these
studies . . . actually investigated ballot harvesting.” (Trende Report, p. 23). These studies
investigated all types of voter fraud, with no limitations, and the RNLA study had as its mission
an effort to find as much voter fraud as possible. According to RNLA Director David Norcross,
“[i]nstead of just listing vote impersonation, the RNLA vote fraud map tells the whole truth,
encompassing all different types of vote fraud that have occurred in the past decade.” Similarly,
News21 indicated that it sought to uncover “every case of fraudulent activity.”*®

Trende also suggests that the absentee voting process is, as a generic matter, especially
prone to voter fraud. For support, he cites a generic statement from a report by Dr. Barry Burden
in a North Carolina voting rights case. He also cites three newspaper accounts of absentee ballot
fraud, none of which are from Arizona. These three examples in the newspaper articles are culled
from a 20-year period: one is from Philadelphia in 1993, another from Essex County New Jersey
in 2007, and the last one is from Leon County Florida in 2012. Taken together, the RNLA study
and the News21 study uncovered only one case of absentee voter fraud in Arizona. This was an
investigation cited by the RNLA involving two absentee ballots from voters who said they never
applied for such ballots. It did not involve the gathering and collections of early voted ballots.
Although, as a generic matter, the mailing in of absentee ballots is generally more associated
with fraud than in-person voting, this is not the case for the gathering and delivery of early-voted
ballots. Unlike the mailing in of fraudulently obtained absentee ballots, the process of gathering
and delivering ballots is open and public. The persons doing the collection and delivery of ballots
are out in public and subject to identification or even video surveillance as we saw in the
example discussed above.®

7. Contemporaneous Statements on Conformity With Other States

Trende briefly addresses this point, but does not deny that by their own statements,
backers of HB 2023 could not establish that the legislation brought Arizona in line with other
states. Rather, as noted in my report they twice cited only 18 other states that prohibit this
practice of gathering and delivering early voted ballots. By their own admission, the great
majority of states—32 states or 64 percent of states—do not ban this practice (33 states, counting
DC).

> RNLA, “The NAACP Has It Wrong: Map Presents Evidence of Nationwide Vote Fraud
Convictions & Prosecutions,” December 9, 2011, http://www.politico.com/pdf/PPM41 pr-
votefraudmap.pdf; News21, “Comprehensive Database of U.S. Voter Fraud Uncovers No
Evidence That Photo ID IsNeeded,” August 12, 2012, http://votingrights.news21.com
/article/election-fraud/.

1 Republican National Lawyers’ Association, “10/30/12: ARIZONA: absentee ballot fraud,”
Vote Fraud News, https://www.rnla.org/votefraud.asp;
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8. Senate Factors

Trende attempts to question some of my findings regarding the Senate Factors examined
in my initial report. However, his analysis fails to undermine the conclusion that nearly all of
these factors are present in Arizona.

Factor 1: The extent of any history of official discrimination in the state or political
subdivision that touched the right of members of the minority group to register, vote, or
otherwise to participate in the democratic process.

Trende does not challenge the factual basis of the many examples of official
discrimination cited in my initial report. Instead, he questions whether these examples touch on
registration, voting, or generally minority participation in the political process. This effort is
misguided in that it (1) ignores important elements of the cited examples, and (2) employs an
excessively narrow understanding of what affects participation in the political process. There are
a considerable number of examples for Trende to attempt to explain away. | first consider 7
examples from my initial report of official actions that directly affected the opportunities for
minorities in Arizona to register, vote, and participate in the political process. | then consider 7
examples of discriminatory measures that indirectly affect such opportunities.

1) Arizona Covered From 1975 to 2013 Under Section 5 of the Voting Rights Act.
Trende says only that today “[i]t is unclear whether Arizona would be a covered jurisdiction
under a constitutionally valid formula.” (Trende Report, p. 26). He does not deny that Arizona’s
history of official discrimination against minorities through 1975 was sufficiently severe to make
it one of the only states covered in full by the Voting Rights Act. In addition, prior to 2013,
Arizona did not achieve and did not seek a bailout from Section 5 coverage, even though Trende
states that in 2009 in Northwest Austin Municipal Utility District No. 1. v. Holder the U. S.
Supreme Court had expanded the opportunities to bail out of Section 5. (Trende Report, pp. 8-9)

2) The Department of Justice Objected to the 1990 and 2000 Statewide Redistricting
Plans. Trende says that the 2000 plan “was apparently drawn by the state’s independent
redistricting commission, rather than the Legislature.” (Trende Report, p. 23). The commission,
however, is an official part of state government and the effect on minorities from a
discriminatory redistricting plan is the same regardless of the source. He also says that “it is
difficult to see how this alleged gerrymandering would interact with a ban on ballot harvesting,
especially since it is unlikely that any of these plans that drew DOJ objections were ever actually
implemented.” (Trende Report, p. 23). This is precisely the point of citing this example. Without
the intervention of Justice these discriminatory plans would have gone into effect in Arizona.
Trende frequently asks whether the examples of official discrimination specifically relate to
“ballot harvesting.” However, Factor 1 clearly calls for evidence of official discrimination that
affects registration, voting, and political participation. It does not constrict the inquiry only to
discriminatory actions that have a specific effect on the measure challenged in any given
litigation.

3) Arizona did not repeal its literacy test law until 1972. Trende suggests that this is
just an oversight with no discriminatory implications. However, Arizona fought vigorously to
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retain its literacy test even in the face of the nationwide ban under the Voting Rights Act. As
Justice Black noted in his opinion for the U. S. Supreme Court noted in the 1970 case upholding
the Voting Rights Act ban on literacy tests: “The State of Arizona maintains that Title Il cannot
be enforced to the extent that it is inconsistent with Arizona’s literacy test requirement. | would
hold that the literacy test ban of the 1970 Amendments is constitutional under the Enforcement
Clause of the Fifteenth Amendment, and that it supersedes Arizona’s conflicting statutes under
the Supremacy Clause of the Federal Constitution. In enacting the literacy test ban of Title II,
Congress had before it a long history of the discriminatory use of literacy tests to disfranchise
voters on account of their race.”*’

4) The Most Restrictive English-Only Provision in the Nation. Trende contends that
this proposition did not have a discriminatory effect on minorities because courts overturned it
on grounds other than race. Regardless of the legal means for rejection, which were based on the
legal posture of a suit brought by a public employee, this proposition clearly had a discriminatory
effect on persons who do not speak English well and need assistance in other languages for
voting. Moreover, the ruling of the court that the provision interfered with communication
between Arizonans and their public officials has clear implications for the information needed
for voting. As indicated in Table 6 of my initial report, as compared to 1 percent of whites in
Arizona, 24.6 percent of Hispanics and 10.1 percent of Native Americans do not speak English
very well. Stephen Montoya, the lawyer who brought the case to the Arizona Supreme Court
made plain the linkage between the English-only provision and political participation by
minorities in Arizona. He said, “[t]he only individuals in Arizona who don’t speak English
fluently or not all are people of color. | see this as a way to keep them out of the political
process.”*® Trende suggested that such propositions have multi-racial support, but presents no
evidence on the Arizona proposition being considered or any Arizona evidence at all.

5) Proposition 200 (2004), which amended state law to require that prospective
voters provide documentary proof of citizenship in order to register to vote. Trende repeats
the point made in my initial report that this law was struck down under the NVRA. However, he
makes the incorrect inference that this indicates that the law was not racially discriminatory. In
this regard it is also significant that bundled into Proposition 200 were provisions that
required state and local agencies to verify the immigration status of applicants for public benefits
not mandated by the federal government, that criminalized the failure of public officials to report
violations of U. S. immigration laws by applicants for such benefits, and that authorized private
lawsuits to enforce these provisions.

7 Oregon v. Mitchell, 400 U. S. 112, 132 (1970) (internal citations omitted).

'8 Don Terry, Arizona Court Strikes Down Law Requiring English Use,” New York Times, April
29, 1998, http://www.nytimes.com/1998/04/29/us/arizona-court-strikes-down-law-requiring-
english-use.html.

19 Arizona Taxpayer and Citizen Protection, Proposition 200 (2004), Ballotpedia,
https://ballotpedia.org/Arizona_Taxpayer_and_Citizen_Protection, Proposition_200_(2004).
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6) English Fluency Requirement. Trende does not deny that this requirement is
discriminatory against minorities who do not speak English as well as whites. The fact that it has
been used very sparingly thus far does not render it non-discriminatory.

7) PPE voting. Trende incorrectly claims that my report cited no study indicating that the
allocation of polling places in the 2016 PPE had a disproportionate effect on minority voters.
However, in contradiction to this claim, on pages 47-48 of my initial report | cite “a study of
polling place locations by The Arizona Republic” documenting substantial racial disparities in
the location of polling places. Neither Trende nor any other of the defendants’ experts challenges
the findings of this study. On page 49 of my initial report | cite testimony from Maricopa County
recorder Helen Purcell that her allocations of precincts for the PPE did not take into account its
effect on minorities covered by the Voting Rights Act. On page 50 of my initial report I cite
evidence of previous Maricopa County decisions that had an adverse effect on minorities.

Trende then considers examples presented in my report of official discrimination that had
an indirect effect on minority registration, voting, and political participation in Arizona.

1) Delayed Implementation of the MLK Holiday. This example demonstrates how far
Arizona lagged behind the nation in providing recognition to America’s most revered minority
leader. The point noted by Trende that they eventually implemented the holiday does not alter
this finding.

2) The 1996 Employment Protection Act. This Act not only exempted businesses with
fewer than 15 employees, it also made it more difficult generally for minorities to bring
employment discrimination lawsuits.

3) Statewide Ban on Affirmative Action. The main beneficiary of affirmative action
programs across America have been minorities.

4) Ethnic Studies Ban. Contrary to Trende’s assertions, my report documented the
discriminatory effects of this ban on Hispanic students in Arizona.

5) SB 1070. Again, Trende claims only that provisions of the law were struck down on
grounds other than race, which does not refute its discriminatory racial impact on Hispanics.

6) Consent decree on desegregation 2013. This demonstrates just how long delayed
Arizona has been in fully ending school desegregation. Contrary to Trende’s assertions, it is
hardly a demonstration of Arizona’s commitment to racial equality that this decree came some
60 years after Brown v. Board of Education.

7) Racially Discriminatory Law Enforcement in Maricopa County. Trende does not
attempt to contradict the court findings of discriminatory law enforcement against Hispanics by
the Maricopa County Sheriff’s Department, discrimination that continues through the present in
defiance of a federal court order. Instead, Trende suggests that this discrimination is unrelated to
political participation.
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Generally, Trende questions the link between these indirect measures and political
participation by minorities. Beyond the general effect of these measures on racial tensions in
Arizona, this link to political participation does exist. Several of the measures involve education
and employment, which, as my initial report documented, significantly affect the ability to
participate in the political process. (Lichtman Initial Report, p. 52). Several others involve law
enforcement, which also links up with political participation. At least since Operation Eagle Eye
Republicans have sought to dampen minority participation in elections by stoking fears among
minorities that political participation could lead to arrest for various violations including the
immigration laws. For a full documentation of these efforts and their link to Operation Eagle
Eye in Arizona and their continuation through recent times, see Report of Allan J. Lichtman,
North Carolina State Conference of the NAACP v. McCrory, pp. 142-143, appended to the
Trende report.

Trende also discusses the findings of the Center for American Progress (CAP) study that
gives Arizona low grades for access to the ballot. He notes correctly that CAP advocates “bold,
progressive ideas” and that it aims “not just to change the conversation, but to change the
country.” (Trende Report, p. 29). However, as | noted in my deposition, the findings represent,
not the opinion of CAP, but the results of evaluation according to 10 specific criteria.?® Trende
takes issue with only a few of these criteria, but his objections are not compelling. He notes that
only a few states have adopted pre-registration. Nonetheless, this opportunity does expand access
to voting. So does the absence of voter identification requirements and the opportunity for
weekend voting. The CAP has also validated its study by showing the correlation between a high
access score and high voter turnout in the states. In addition, contrary to Trende’s objection, the
CAP study not only gives a letter grade, but ranks the states in order of access. Arizona ranked
39th in access.

Factor 2: The extent to which voting in the elections of the state or political
subdivision is racially polarized.

Trende presents a bewildering mélange of information about polarized voting, much of it
conclusory, and does not cite to specific studies. However, the bottom line is that he cannot deny
the finding of my initial report—that voting is polarized along racial lines in Arizona such that
Republicans received strong majority support from white voters, whereas Democrats receive
majority support from minority voters, which is especially well-documented for Hispanics, the
predominant minority voting group in the state. In addition, Trende cannot and does not deny
that these differences in the partisan base of the two parties provide motivation for Republicans
to limit voting opportunities for minorities in Arizona.

Trende attempts to challenge the findings in Table 2 of my report that use exit poll results
to document polarization between whites and minorities in voting for Republican candidates

20 These factors are: (1) availability of voter preregistration; (2) availability of online voter
registration; (3) availability of portable voter registration; (4) availability of in-person early
voting; (5) voter ID laws; (6) voting wait times in 2008 and 2012; (7) provisional balloting rates
in 2008 and 2012; (8) participation in the Interstate Crosscheck System; (9) Motor Voter
implementation performance; and (10) availability of no-fault absentee voting.
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across five elections from 2004 to 2012. These are all recent statewide elections in Arizona for
which exit poll data is available and that are not landslide elections, with the winning candidate
prevailing by 20 percentage points or more. Trende does not challenge the results reported in
Table 2, but only questions my standard for landslide elections. However, the use of the 20
percent margin, corresponding to a 60% to 40% win, is standard in political history and political
science, as documented by its use in two reference textbooks: Dave Tarr and Bob Berenson,
Elections A to Z 4™ ed. (CQ Press: 2012), p. 301 and Kathleen Thompson Hill and Gerald N.
Hill, The Facts on File Dictionary of American Politics (Checkmark: 2001).

The thrust of Trende’s claim is that racial polarization in Arizona is lower than national
averages. This claim is not only irrelevant to establishing racial political alignments in Arizona;
it is incorrect for Hispanics, the predominant minority group in the state. As documented in
Table D for the recent presidential elections of 2004 to 2008, where every state has the same top
of the ticket, unlike midterm elections, the racial polarization between Hispanics and whites in
Arizona is about equal to national norms.

For district-level elections in Arizona, an extensive report by political scientists King and
Strasma also documents considerable racial polarization for elections involving Hispanic
candidates. The analysts found very substantial polarization between whites and Hispanics, with
white voters in these elections favoring white candidates at a mean 70 percent level, compared to
a 15 percent mean for Hispanic voters, for a gap of 55 percentage points. Given the lack of
statewide exit poll data for Native Americans, their findings for this racial group are particularly
significant. They found that polarization between whites and Native Americans was nearly as
great as the polarization between whites and Hispanics, even though the preferred candidates of
both groups were Hispanic. Compared to 70 percent of white voters, only a mean of 21 percent
of Native American voters backed white candidates, for a gap of 49 percentage points.

Trende does not challenge these numerical findings, but only raises some questions about
King and Stasma’s analysis that are readily answered. The analysts looked at heavily minority
districts because that is where the minority voters are located and their findings were generally
consistent across a range of different districts. They did not use ecological regression, but rather
a different methodology termed ecological inference devised by Professor King. Trende provides
no information or analysis to demonstrate that ecological inference or ecological regression
exaggerates polarization. The examination of elections with Hispanic candidates may well
increase Hispanic support, but it would have no such effect on Native Americans, for whom the
findings are especially important. The use of low visibility elections like Mining Inspector does
not detract from the analysis, but to the contrary may have the result of limiting particular
candidate effects.

26



Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 44 of 161

TABLED
SUPPORT FOR REPUBLICAN CANDIDATES BY WHITES AND HISPANICS, EXIT
POLLS ARIZONA AND NATIONAL, PRESIDENTIAL ELECTIONS 2004 —2012

ARIZONA UNITED STATES
Election White | Hispanic | White Hispanic
2004 President 59% 43% 58% 44%
2008 President 59% 41% 55% 31%
2012 President 62% 23% 59% 27%
Mean 60% 36% 57% 34%
Mean Difference +24% White +23% White
Source: Exit polls conducted by Edison Research
http://www.edisonresearch.com/election-polling/and reported by major news outlets.

Factor 3: The extent to which the state or political subdivision has used unusually
large election districts, majority vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the opportunity for discrimination
against the minority group.

Regardless of whether deliberate or not, minority voters in Arizona have to deal with
barriers to voting presented by especially large electoral districts. These obstacles are raised yet
higher by HB 2023 as the testimony of minority legislators indicated in the legislative debates.
Because voting districts in Arizona are so large, many people have to travel far distances not
only to reach the polls, but simply to send mail; as a result, many individuals need assistance
mailing or delivering their ballot, a practice which HB 2023 will make ever more difficult for
these voters.

With respect to waiting times at the polls, state policy is directly involved given that wait
times are influenced by decisions such as the location and number of polling places, the voter
technology used, the number of voting machines and poll workers, and the training provided to
poll workers.*!

2 See, for example, American Bar Association, Standing Committee on Election Law, Election
Delays in 2012, May 2013, https://www.supportthevoter.gov/files/2013/08/ABA-2012-Election-
Delays-Report.pdf; Presidential Commission on Election Administration, 7he American Voting
Experience, January 2014, https://www.nased.org/PCEA _FINAL REPORT JAN 2014.pdf.
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Trende devotes a considerable portion of his report to taking issue with my finding of
racial disparities in waiting times in Arizona. He attempts to do so through a statistical analysis
of the findings reported in Table 4 of my initial report; however, his critique fails.

Given that issues pertaining to statistical significance and the related concept of
confidence intervals arise in this discussion and also in Dr. Hood’s expert report, | will first
explain the meaning and application of these concepts, before considering the analysis of wait
times at the polls. I will first discuss statistical significance and then turn to confidence intervals.

Scholars rely on the concept of statistical significance to assess whether results obtained
from a sample drawn from a larger population could vary by chance from the true population
values. For example, a well-respected survey used in my analysis—the Cooperative
Congressional Election Survey or CCES—draws post-election samples of voters from all voters
participating in Arizona elections. These samples include voters identified by their race. Scholars
can use this sample data to assess racial differences in the experience of voters, for example,
their waiting times at the polls.

The racial differences found in the samples, known as the “point estimates,” are the best
estimates of the actual racial differences in the full population of voters. For example, the CCES
survey sample for the presidential elections of 2008 and 2012 in Arizona indicated that 8.9% of
whites who voted at the polls experienced wait times of 31 minutes or more, compared to 14.3
percent of minorities. These point estimates indicate that minorities were 5.4 percentage points
and 61 percent more likely than whites to experience long waiting times at the polls.

These results represent our best estimates of differences in long waiting times between
whites and minorities in Arizona. However, it is possible that these differences arise as a result of
chance or random factors in drawing the sample of voters from the full population of voters. To
test for the probability of obtaining results by chance, scholars can perform a test of statistical
significance. Standard levels of statistical significance vary from .1 on the low end to .01 on the
high end, with .05 in between. In each instance the probability of obtaining the sample
differences by chance is low. The .1 level indicates that the probability of obtaining the sample
differences by chance is less than 1 in 10. The 0.5 level indicates that the probability of obtaining
the sample differences by chance is less than 5 in 100 and the .01 level indicates that this
probability is less than 1 in 100. However, even in cases where there is a lack of statistical
significance the point estimates still provide useful information.

Scholars use two types of statistical tests, known as the two-tailed test and the one-tailed
test. The two-tailed test, upon which I relied in my initial report, is the much more conservative
test. It would consider, for example, not only the probability of obtaining by chance longer wait
times for minorities than whites, but also the probability of obtaining by chance longer wait
times for whites than minorities. The one-tailed test, which is also appropriate in this context,
would consider only the probability of obtaining by chance longer wait times for minorities than
for whites.

Scholars use confidence intervals not to assess whether the differences between sample
results for two statistics are likely to be the result of chance. Rather, confidence intervals are
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used to assess the probability that a single sample’s estimate falls outside of a given plus or
minus range of the point estimate. For example, the Current Population Survey (CPS) taken by
the U. S. Census Bureau indicates that for its sample of non-Hispanic white Arizona citizens,
65.2 percent are registered. However, it is possible to create a 90 percent confidence interval for
this sample result, which would indicate a less than 10 percent probability that the true
population percentage of white registered voters falls outside this range. Thus, the 90 percent
confidence interval corresponds to a statistical significance level of .1 for values falling outside
the range. This confidence interval for white registrants ranges from 62.4% to 68.0%. Similarly,
the survey indicates that the percentage of registered Hispanics is 60.0 percent with a larger
confidence band (because the sample of Hispanics is smaller than the sample of whites) ranging
from 53.1% to 66.9%.

It is critical to note that confidence intervals pertain only to single point estimates; they
cannot be used to assess whether the differences between point estimates for two separate groups
such as whites and Hispanics is statistically significant. Thus, the overlap between the
confidence bands in the CPS survey does not mean that the registration differences between the
proportion of registered whites and Hispanics as measured by the point estimates of 65.2 percent
and 60.0 respectively lack statistical significance at the .1 level. The reason is that the probability
of two confidence bands overlapping is much lower than the probability of a result falling
outside the confidence band for a single percentage. Thus, it is essential to conduct a direct test
of the statistical significance of the differences between the two point estimates. Statisticians
have designed a specific test for assessing statistical significance in such cases of two sample
proportions. It is the Z-test of the differences between proportions, the test on which I rely in my
analyses.

Trende attempts to conduct an analysis of the statistical procedures | used in assessing the
differences between long waiting times at the polls between non-Hispanic whites and minorities
in Arizona’s presidential general elections of 2008 and 2012. He does not dispute that results
from the well-respected Cooperative Congressional Election Survey (CCES) demonstrate that
waiting times of 31 minutes or at the polls were 58 percent higher for minorities than non-
Hispanic whites in 2008, 88 percent higher in 2012, and 61 percent higher when the results for
the two elections are combined. Rather, he focuses on the statistical procedures used to establish
the likelihood of obtaining the white/minorities differences for the combined results by chance,
that is, the statistical significance of the observed differences in the CCES sample.

However, Trende’s statement of qualifications and his CV do not indicate the experience or
competence needed to conduct or evaluate statistical analyses. Trende’s statement indicates that
he will begin to pursue a PhD in political science this coming August and as part of the future
training he will begin “to pursue coursework in the statistics department that will culminate in
the award of a separate Master’s Degree in Applied Statistics.” (Trende Report, p. 30). Trende’s
statement indicates no present competence or training in statistics and his CV does not indicate
any scholarly publications in statistical methodology.

Trende’s discussion of statistical procedures for analyzing racial differences at the polls

in wait times is fraught with serious error, both factual and methodological, and only further
bears out his lack of expertise. As indicated in my updated report, | made a small addition error
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in combining the 2008 and 2012 results and, as a consequence, | reported that the level of
statistical significance of white/minority differences in long waiting times in Arizona was .1
rather than .05. The .1 level indicates that the probability of obtaining by chance the racial
differences in the CCES sample is only 1 in 10. Like the .05 level, the .1 level is also one of the
standard levels used in social science, which vary from .1 to .01. | explicitly indicated in my
updated report that the .1 level is at lower end of standard levels. Moreover, it is the same level
used by Dr. Hood in his expert report.? Trende then goes on to state erroneously that in my prior
reports | only utilized the standard levels of .05 and .01.

In fact, my consistent practice is to report whatever standard level the statistical analyses
disclose to indicate the likelihood of obtaining a sample result by chance. | do not arbitrarily pick
a set level in advance of analysis. Contrary to what Trende claims, in my past reports, including
the same reports cited by Trende and appended to his document, I not only reported statistical
significance at the .05 and .01 levels, | also reported statistical significance at the *“standard
level of .1,” including in the identical situation where | added together results from the CCES for
different years to increase sample size. For example:

= As indicated in Table 18, summing the results to increase sample size, the combined
surveys show that 22.4 percent of African American and Hispanic Wisconsin voters
voted early, 41 percent and 6.5 percentage points higher than the 15.9 percent of
whitegawho voted early. The results are statistically significant at the standard .1
level.

= The survey demonstrates that the black percentage of 7.0 percent (16/229) was more
than two-thirds higher than the white percentage of 4.1 percent (49/1188). The
results are statistically significant at the .1 level, and barely misses statistical
significance at the .05 level (probability =.055).%*

In these same reports, | also noted instances where tests of statistical significance did not
reach at least the .1 level. For example:

= “The survey of these states demonstrates that the black percentage of 10.9 percent
(7/64) is about 79 percent higher than the white percentage of 6.1 percent (15/247).
The small samples, however, preclude a finding of statistical significance in this

22 Dr. Hood states on page 12 of his report, “In Table 1 below | provide a margin of error which
can be used to calculate a 90% confidence interval.” This corresponds to a .1 level of statistical
significance.

28 Allan J. Lichtman, Expert Report, One Wisconsin Institute v. Nichols, Dec. 10, 2015, p. 42,
appended to Trende Report.

24 Allan J. Lichtman, Expert Report, Lee v. Virginia State Board of Elections, Dec. 14, 2015, p.
42, appended to Trende Report, p. 13.
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instance.”?

Trende compounds this error with a series of other incorrect claims. He inaccurately claims
that for the corrected data | used a so-called “one-tailed test” that examines only the probability
of obtaining by chance the finding that the minorities experienced longer wait times than whites
in an effort to find or manufacture statistical significance. In fact, in an abundance of caution |
used the much more conservative “two-tailed test” which also considers the probability that
minorities were less likely than whites to experience long waiting times at the polls. I used this
two-tailed test in my original iteration of the report, as well as in the corrected version in which |
corrected the addition error in the wait-times table. In fact, utilization of the one-tailed difference
of proportions test for the corrected combined data, which would be perfectly appropriate in this
instance, actually discloses that for the corrected data, the waiting time differences between
whites and blacks is statistically significant at the original .05 level. Thus, Trende’s criticisms
are plainly entirely misplaced.

Trende’s next error is found in his claim on page 40 of his report that “Using Fisher’s Exact
test, which produces precise confidence intervals, | fail to find statistical significance, even for
the combined 2008 and 2012 numbers using the data from Table 4.” (Trende Report, p. 40). Yet
just two pages earlier on page 38 of his report, Trende stated that the results for the combined
sample produced a probability of obtaining results by chance of “093 using Fisher’s Exact Test,”
which is below the .1 probability and clearly demonstrates statistical significance at the.1 level.

Moreover, to justify use of Fisher’s Exact Test, in this instance where the total sample size
is more than 650, Trende cites an online “Handbook of Biological Statistics” to the effect that
one should use Fisher’s Test when the total sample size is under 1,000. However, the author
admits that his is an outlier view and “the conventional rule of thumb” is that it is appropriate to
use Fisher’s test only for very small samples, where the expected numbers “are less than
5.7 Articles in the world’s leading statistical journals warn against using Fisher’s Test in
instances other than such very small samples. They warn that the Fisher’s Test is inappropriate
and will give probability estimates that are much too conservative: that is, estimates that
overstate the probability of chance results and thus miss statistically significant differences. The
appropriate test, the authorities stress, is the Z-Test of difference of proportions, which is the test
utilized in my reports.

= G.J. G. Upton in the Journal of the Royal Statistical Society notes that “the exact test
of Fisher, and the corresponding Yates correction to Pearson’s test, give tests which
are both extremely conservative and inappropriate.”®®

= Ralph B. D’Agostino, Warren Chase, and Albert Berlanger in The American
Statistician, the Journal of the American Statistical Association, state that “At a

% |bid., p. 13.

26 Upton, G. J. G. (1982), “A Comparison of Alternative Tests for the 2 x 2 Comparative Trial,”
Journal of the Royal Statistical Society, Ser. A, 145, 86-105. P. 86.
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minimum the chi-squared test or, equivalently, the z test of (3) should replace the
Fisher exact test.”?’

Trende makes other points that are equally erroneous. He questions the pooling of the
2008 and 2012 results to increase sample size, claiming that “[clombining two surveys of two
elections, held four years apart, in different contexts, with slightly different question wordings is
something | would be reluctant to do.” (Trende Report, pp. 40-41). In fact, this combination
demonstrates the consistency of the waiting times gap between whites and minorities across two
presidential elections with different electoral circumstances. Moreover, contrary to Trende’s
assertion, the question wordings are essentially identical in the two years. In 2008 the CCES
asked “Approximately how long did you wait in line to vote?” and in 2012 the CCES asked
“Approximately, how long did you have to wait in line to vote?”?

Trende additionally questions the pooling of separate minority groups into a common
minority category, saying, this loses “any nuance between groups.” However, the pooling is
necessary because the sample sizes for most individual minority groups are much too small for
statistical analysis. Trende fails to note that his own source “The Handbook of Biological
Statistics” recommends pooling in precisely this instance when the sample sizes for individual
components are small: “When a variable has more than two categories, and some of them have
small numbers, it often makes sense to pool some of the categories together.”%

Trende incorrectly states that the inability to differentiate Native Americans who are a
very small fraction of Arizona voters “is especially important because the only actual evidence of
a racially disparate impact from the ballot harvesting proposal comes from anecdotes regarding
Native Americans.” (Trende Report, p. 40). First, the evidence presented during the debates over
HB 2023 was not anecdotal. As indicated in my report, the legislators representing minority
districts provided extensive and specific statistical data in support of their statements. Second,
the evidence was not confined to Native Americans, but also pertained specifically to Hispanics,
by far the largest minority voting group in the state. See, for example, the statement of Hispanic
State Representative Charlene Fernandez, who represents District 4, which is 55.7 percent
Hispanic in its voting age population.*® Ms. Fernandez referred specifically to the burdens placed

" Ralph B. D’Agostino, Warren Chase and Albert Belanger, The Appropriateness of Some
Common Procedures for Testing the Equality of Two Independent Binomial Populations, The
American Statistician, VVol. 42, No. 3 (Aug., 1988), pp. 198-202.

%8 Stephen Ansolabehere, Harvard University, “Guide to the 2008 Cooperative Congressional
Election Survey”, July 11, 2011; Stephen Ansolabehere, Harvard University, and Brian
Schaffner University of Massachusetts, Amherst, “Guide to the 2012 Cooperative Congressional
Election Survey”, March 11, 2013, both available at http://projects.ig.harvard.edu/cces/home.

29 John H. MacDonald, Handbook of Biological Statistics, “Small numbers in chi-square and G—
tests,” http://www.biostathandbook.com/small.html.

*Final Arizona Legislative Districts, Approved January 17, 2012,
uhttp://azredistricting.org/Maps/FinalMaps/Legislative/Reports/Final%20Legislative%20District
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by HB 2023 on residents of the city of San Luis, which is 98.7 percent Hispanic according to the
2010 Census.® In addition, given their much lower socio-economic status, African Americans
would also be adversely affected by HB 2023.%

However, for Hispanics, who comprise the great majority of minority voters in Arizona,
the sample size is large enough for a differentiated statistical analysis. Table E reports results for
Hispanics only as compared to whites. The results reported in this Table indicate that the
percentage of Hispanics experiencing wait times of 31 minutes or more was 20.4 percentage
points and 129 percent higher than the percentage of non-Hispanic whites experiencing such
waiting times. The difference is statistically significant at the .05 level using the two-tailed test
and at the .01 level using the one-tailed test.

Trende also notes that the analysis includes presidential elections, not midterm elections.
The reason is that turnout in presidential elections is much higher than in midterms, so that the
issue of wait times is far more significant. In addition, the CCES did not ask the wait time
questions in 2010. It did so only in 2014,

Finally, Trende contends that only a small percentage of voters reported that they failed
to vote because they found the lines at the polls too long. He finds that for the presidential
elections the percentage of respondents not voting because of long lines was .3 and .2 percent
respectively. However, Trende uses the wrong denominator for computing his percentages. His
denominator is all persons answering the questionnaire. But that includes persons who voted by
mail, not at the polls in Arizona. Using the proper base of those who voted at the polls (including
conservatively not only those who voted on Election Day, but also those who voted early), the
proper percentages are .7 percent in 2008 and 1.1 percent in 2012. Although those percentages
may still seem small they translate into large numbers of voters when multiplied by the turnout
of those voting at the polls in Arizona.

Long waiting times at the polls also undermine confidence in the electoral system, which
is one of the alleged justifications for adoption of HB 2023 in Arizona. For the first time in 2012,
the SPAE asked voters how confident they were that votes in their state were counted as
intended. Only 12.5 percent of voters who waited in line for an hour or more were very confident
of this proposition. This compares to 44.6 percent of all other voters who said they were very
confident of this proposition. Thus, voters who waited in line for less than an hour were 32.1
percentage points and 355 percent more likely than those who waited an hour or more to be very
confident of the integrity of the ballot in their state. This difference is statistically significant at
the.05 level (two-tailed).

$%20-%20Population%20Data%20Table.pdf.
%! Lichtman Report, pp. 19-20.

%2 Trende also claims that the CCES wait time question under-sampled African Americans in
2008, but his reference is to all voters in 2008, not to those who only voted at the polls.
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Table E

WAITING TIMES AT POLLS BY NON-HISPANIC WHITES AND HISPANICS
COOPERATIVE CONGRESSIONAL ELECTION STUDY (“CCES”), 2008 AND 2012
ELECTIONS POOLED, ARIZONA

2008 & 2012 General Presidential Elections Combined

Total White 'White Voters White % Waiting Difference With  [Difference With
Voters At 'Waiting 31 Mins+ |31 Mins+ 'Whites Percentage |Whites Percent
Polls Points
540 48 8.9% INA
Total Hispanic [Hispanic Voters [Hispanic % Difference With Difference With
Voters At 'Waiting 31 Mins+ |Waiting 'Whites Percentage |Whites Percent
Polls 31 Mins+ Points
49 10 20.4% +10.5 Percentage [+129%

Points *

* Statistically Significant at the .05 level, two-tailed test and at the .01 level, one-tailed test. The
analysis did not consider two voters who did not report a waiting time.
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Factor 5: The extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as education,
employment and health, which hinder their ability to participate effectively in the political
process.

Trende does not dispute any of my findings regarding the current socio-economic
disparities between whites and minorities in Arizona or my findings regarding the substantial
effects of such disparities on political participation. He does not provide any explanation for such
disparities other than that the history of discrimination analyzed in my report and that of Dr.
Berman does not necessarily link to such disparities. This is incorrect. Longstanding
discrimination in such areas as education and employment bears a direct relationship to the
socio-economic standing of minorities relative to whites and is plainly reflected in the
comparatively low levels of education and employment experienced by Arizona’s minorities.*

These socio-economic disparities are directly relevant to the burdens placed on minorities
by HB 2023. Those without access to vehicles, with health issues, with low or poverty incomes,
and with lower levels of education are the most likely to benefit from assistance in making sure
that early-voted ballots reach the polling place in timely fashion.

Factor 6: Whether political campaigns have been characterized by overt or subtle
racial appeals.

Trende does not challenge the accuracy of the several examples of racial appeals in my
initial report. He says that Mr. Huppenthal’s racial remarks were in a blog post not in a political
campaign. But they were efforts by Mr. Huppenthal to arouse white support for his candidacy,
which cultivated anti-immigrant sentiment as evidenced by his campaign ad. Many factors also
go into winning and losing elections and lost elections by purveyors of racial appeals does not
mean that such appeals fail to resonate with many white voters. Donald Trump’s racial appeals in
Arizona were particularly sharp, and were further aided and abetted by his appearance with
Sheriff Arpaio, who is far better known in Arizona than nationwide.

Factor 7: The extent to which members of the minority group have been elected to
public office in the jurisdiction.

As with polarized voting, Trende offers a series of claims, none of which change the
bottom-line that minorities are underrepresented in Arizona government. For this factor he is
willing to draw upon the findings of the Center for American Progress’s study on the health of

%3 See, for example, Kathy Sanders-Phillips, et al., “Social Inequality and Racial Discrimination:
Risk Factors for Health Disparities in Children of Color,” Pediatrics 124 (2009), pp. 176-186,
http://pediatrics.aappublications.org/content/124/Supplement_3/S176; Devah Pager and Hana Shepard,
“The Sociology of Discrimination; Racial Discrimination in Employment, Housing, Credit, and
Consumer Markets,” American Sociological Review 34 (2008), 181-209; Ann Chih Lin and
David R. Harris, eds., The Colors of Poverty: Why Racial & Ethnic Disparities Persist (National
Poverty Center Series on Poverty and Public Policy, The Russell Sage Foundation, 2009).
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state democracies, with no indication of any biases in the study (which is precisely what he
criticized my report for doing).

Trende also misreads the study to say the CAP gives Arizona a B on “the strength of
minority representation in government.” (Trende Report, p. 42). He provides no citation to the
CAP report for this or other assertions and this grade is actually for “representation in
government,” not specifically for “minority” representation in government.®* Earlier in his report
he had correctly noted that CAP gave Arizona a B on overall representative in government, not
specifically minority representation. Thus, he seems willing to accept CAP’s findings when they
seem to support his contentions, but not when they seem to contradict them. Authorities in social
science methodology warn against such selective use of information. Professor Gary Klass of
Illinois State University noted in his book on analyzing social science data, “[c]herry picking, the
selective culling of evidence to support a claim, is a common problem in political debate and
social science research.”

Trende does correctly note that according to the CAP report, 25 percent of elected
officials in Arizona were minority, compared to a minority population percentage of 44 percent.
This does rank Arizona 16" among the states. However, it still computes to a minority office-
holding percentage equal to just 56.8 percent of the minority population in the state. The 16"
rank is al3560 somewhat misleading in that the median state has a ratio of 51 percent, not far below
Arizona.

Factor 8: Whether there is a significant lack of responsiveness on the part of elected
officials to the particularized needs of the members of the minority group.

Trende questions my findings on education because the study 1 cited includes David
Sciarra, an education advocate who lacks a PhD (as does Trende). Trende fails to note that the
study included as co-authors Danielle Farrie, a PhD with extensive experience in education
research, and Bruce Baker, a full professor in the Graduate School of Rutgers University who
specializes in education finance and the economics of education, and who teaches courses in data
analysis at the doctoral level according to the University website.

Moreover, | cite this study for data on Arizona’s dismal educational efforts and results,
especially when it comes to low-income students. Trende does not challenge the study’s findings
or present any alternative data of his own. As will be demonstrated below, Arizona also has a
poor record when it comes to the segregation of its public school system. Yet another study, this
one on higher education by the Center for the Study of Education Policy at Illinois State
University and the State Higher Education Executive Officers Association, a Colorado-based

% CAP, The Health of State Democracies, p. 32.

% Gary Klass, Just Plain Data Analysis: Finding, Presenting, and Interpreting Social Science
Data, 2" ed. (Lanham, MD: Rowman & Littlefield, 2012) p. 37.

% CAP, The Health of State Democracies, pp. 44-45.
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group of education executives, found that in 2016 Arizona ranked next to last among the states in
per capita higher education funding.*’

Trende does indicate that Arizona has recently increased school funding, including
passage of Proposition 123, but that hardly makes up for decades of neglect. Current measures
are a very belated response to pressure from 20 years of litigation on inadequate school funding.
According to Professor Baker, in 1977, at about 8.3 percent, Arizona ranked in the top third of
states with the most amount of funding; by 2008, as other states spent more and Arizona’s
spending fell to 6.3 percent, it dropped into the bottom 10. Baker emphasizes that the spending
decline *“isn’t due to budget constraints.” “It’s consistent over 30 years,” whether economic times
were good or bad. Moreover, the impact of new funding measures on education is yet to be
determined.®® Trende provides no information on the impact of the measures he cites.

Trende offers two counter-examples. First, he says that “the Report could have
considered the recent effort of the Legislature to reduce the backlog in Department of Child
Safety (DCS) cases, which passed both houses of the Legislature unanimously.” (Trende Report,
p. 44). Yet this is another example of a long-belated response to Arizona’s shameful record on
child safety and abuse and horrific publicity. A report of a Child and Family Services review by
the U.S. Department of Health and Human Services in December 2015 found that the Arizona
Department of Child Safety did not have a “specific time frame for completing face-to-face
contact with children who are the subject of a report of child maltreatment.” It found that
“barriers to assuring child safety and expediting permanency include a growing number of
reports of child maltreatment, a growing number of children in foster care, and a backlog of
pending investigations of reports of child maltreatment combined with a reduction in resources
(placement, service, and caseworker resources) to manage them.”*

Another study by the Cronkite News found that the Department of Child Safety “has
failed to resolve nearly 12,000 cases of alleged abuse or neglect that have been open for at least
60 days without an investigation or services being provided to a potential victim.” The study
found that “[s]ince January 2015, Cronkite News found nearly 40 children have died or nearly

%7 College of Education, Illinois State University, State Support for Higher Education, Table 4,
http://education.illinoisstate.edu/grapevine/tables/.

%8 Bob Ortega, “Arizona School Funding Debating,” Arizona Republic,
http://archive.azcentral.com/news/articles/arizona-schools-funding-debated.html.

% U. S. Department of Health and Human Services Administration for Children and Families,
Arizona Final Report, December 2015,
https://library.childwelfare.gov/cwig/ws/cwmd/docs/cb_web/Blob/1790.pdf?w=NATIVE%28%2
7DT+ph+is+%27%27CFSR+Final+Report%27%27+and+STATE+%3D+%27%27Arizona%?27
%27+and+RPERIOD+%3D+%27%273rd++Round+CFSR%27%27+and+DOC_AVAILABILIT
Y +%5E%3D+%27%27Not+publicly+available+on+the+Children%27%27%27%?27s+Bureau+w
ebsite%27%27%27%29&m=1.
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died in which DCS received at least one, sometimes more, previous reports of alleged abuse
involving the family, according to DCS’ own documentation.”*

Second, Trende cites Arizona’s adoption of Medicaid expansion, which is beneficial
generally to minorities and low-income persons. However, given the financial advantage to the
states, 30 other states and D.C. have also adopted Medicaid expansion.** Although Arizona
joined the majority of states on Medicaid expansion, it did not do so for the Children’s Health
Insurance Program. This is the federal program that provides health care for children of low-
income families and, thus, is especially beneficial to minorities. Arizona had frozen enrollment
in the program beginning in 2010. Only this year, in a very contentious debate with considerable
opposition from Republicans (a majority of Republicans in the State Senate voted no), did
Arizona become the last state in the union to join the program.*? According to the Kaiser Family
Foundation Arizona is the 4™ worst state in the percentage of children covered by health
insurance.*®

IV. Report of Donald T. Critchlow

Elements of this report were examined in the overview above. Other elements pertain
only to the report of Dr. Berman. However, there are two additional elements of Dr. Critchlow’s
report that relate to the analysis in my initial report. These elements are analyzed as follows.

1. Dr. Critchlow’s Claims Regarding Integration in Arizona.

Dr. Critchlow claims that “Hispanic voters in the state’s two major cities are widely
disbursed residentially.” (Critchlow Report, p. 28). However, he fails to test this claim by
examining the standard, objective measure of residential segregation, the segregation or
dissimilarity index for whites and Hispanics computed from United States Census data. The
examination of segregation indices for 102 metropolitan areas across the United States refutes
Critchlow’s assertion regarding the alleged wide distribution of Hispanics in the Phoenix and
Tucson metropolitan areas.

As explained by the Heller School for Social Policy and Management at Brandeis
University, the dissimilarity index “measures the degree to which the minority group [in this case

%0 Erica L. Lang, Cronkite News, “Report: Backlog of Department of Child Safety Cases Lead to
Deaths,”

* Kaiser Family Foundation, “Status of State Action on Medicaid Expansion.”

%2 Fernanda Santos, Arizona Does Not Restore Federal Child Health Care Program,” New York
Times, May 4, 20016, http://www.nytimes.com/2016/05/05/us/arizona-doesnt-restore-federal-
child-health-care-program.html?_r=0; AZPM Staff, Arizona’s Children’s Health Insurance
Program Restored,” Arizona Public Media, May 6, 2016, https://news.azpm.org/p/arizona-
news/2016/5/6/87416-state-senate-approves-kidscare-following-house-lead/

3 Kaiser Family Foundation, “Health Insurance Coverage of Children, 0-18,72014,
http://kff.org/other/state-indicator/children-0-18/.
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Hispanics] is distributed differently than whites across census tracts.” The higher the value of
this index, “the greater the percentage of the minority group that needs to move to be distributed
exactly like whites.”* Thus higher values indicate a greater degree of residential segregation.
Table F reports the 2010 Hispanic/White segregation scores for the Phoenix and Tucson
metropolitan areas, their national ranking among 384 areas nationwide and the comparison
between their scores and the national average. As indicated in Table F, the Phoenix metropolitan
area’s segregation index for whites and Hispanics is 51* highest among 384 areas studied and
Tucson’s index is 77" highest. The Phoenix index is 13.2 percentage points and 36.6 percent
higher than the average for all 384 areas and the Tucson index is 10.1 percentage points and 28
percent higher than the average for all areas.

Dr. Critchlow also claims that Hispanics have overcome school segregation in Arizona.
Once again, he fails to draw upon the standard measure of school segregation, the school
segregation index, specifically the dissimilarity index. Examination of this index for the Phoenix
and Tucson metropolitan areas refutes Dr. Critchlow’s claim.

As also explained by the Heller School, the dissimilarity index for school segregation
indicates “how students of the specified racial/ethnic group are spread across area schools
relative to Non-Hispanic white students. The value can be interpreted as the percent of students
of the specified racial/ethnic group that would have to relocate to another school in order for the
racial composition of each school to mirror the racial composition of all students in the specified
larger area (e.g. the metropolitan area).” Again, higher values indicate a greater degree of school
segregation. As indicated in Table G, the Phoenix metropolitan area’s school segregation index
for whites and Hispanics is 56" highest among 317 areas studied and Tucson’s index is 112"
highest. The Phoenix index is 12.4 percentage points and 27.3 percent higher than the average
for all 317 areas, and the Tucson index is 5.9 percentage points and 13 percent higher than the
average for all areas.

* Heller School for Social Policy and Management, “Public Primary School Students
Dissimilarity with White (Non-Hispanic) Students by Race/Ethnicity,”
http://www.diversitydatakids.org/data/ranking/90/school-segregation-dissimilarity-index-public-
primary-school-students-dissimilar/#loct=3&cat=5,4&tf=5&ch=2,3,4,5.
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Table F

Segregation Scores, For Residential Segregation, 2010 U.S. Census, Whites and
Hispanics, 384 Metropolitan Areas

Area Segregation Ranking Percentage Percent
Scores Among 384 Point Difference With

Metropolitan Difference With | National Mean
Areas National Mean

Phoenix-Mesa- | 49.3 51% Highest +13.2% +36.6%

Scottsdale Segregation of
384

Tucson 46.2 77" Highest +10.1% +28.0%
Segregation of
384

Mean 384 Areas | 36.1

Nationwide

Source: US2010 Project, Brown University and the Russel Sage Foundation,

http://www.s4.brown.edu/us2010/SegSorting/Default.aspx
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Table G

Segregation (Dissimilatory Scores) For Primary Schools, 2010 U.S. Census, Whites
and Hispanics, 317 Metropolitan Areas

Area Segregation Ranking Among | Percentage Point | Percent
Scores 317 Difference With | Difference With

Metropolitan National Mean National Mean
Areas

Phoenix-Mesa- | 57.9 56" Highest +12.4% +27.3%

Scottsdale Segregation of
317

Tucson 51.4 112" Highest +5.9% +13.0%
Segregation of
317

Mean 317 Areas | 45.5

Nationwide

Source: Heller School for Social Policy and Management, “Public Primary School Students
Dissimilarity with White (Non-Hispanic) Students by Race/Ethnicity,”
http://www.diversitydatakids.org/data/ranking/90/school-segregation-dissimilarity-index-
public-primary-school-students-dissimilar/#loct=3&cat=5,4&tf=5&ch=2,3,4,5
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2. Dr. Critchlow’s Claims Regarding Social and Economic Advancement for
Minorities

Dr. Critchlow claims that there has been substantial “Educational and Social
Advancements for Minorities” in Arizona. However, he fails to back this claim with comparative
data over time on the socio-economic status of minorities in Arizona relative to whites. Analysis
of such data in Tables H to J, refute Critchlow’s claim. These tables compare the socio-economic
status of minorities in Arizona for the U. S. Census of 2000 and the recent American Community
Survey of 2011-2013, presented in my initial report and available to the Arizona legislature and
governor when they enacted HB 2023.

Table H examines by race standard measures of income, unemployment, and poverty for
this period. The results of analysis reported in this Table demonstrate that for Hispanics, blacks,
and Native Americans the socio-economic disparity with whites has actually widened not
diminished during more than a decade long period in the 21* century. Especially notable is the
data for poverty and unemployment which demonstrate not only an expanded gap with whites,
but an absolute increase to extremely high levels in the 2011-2013 statistics. For poverty, the
black rate rose from 19.3% to 23.5%, the Hispanic rate rose from 24.5% to 29.1%, and the
Native American rate rose from 35.7% to 39.8%. For unemployment, the black rate rose from
9.1% to 13.2%, the Hispanic rate rose from 8.1% to 12.5%, and the Native American rate rose
from 9.1% to 19.3%.

Table | examines by race the percentage of persons aged 25+ who are high school and
college graduates. The results reported in this Table demonstrate that for high school graduation
rates, the gap between whites and the minority groups did diminish over time. However, this
result was offset by a widening gap between whites and the minority groups in college
graduation rates. Table J examines by race standard measures of housing and the availability of
vehicles. The results reported in this Table demonstrate that for home ownership the gap with
whites has increased over time for all three minority groups, for vehicle availability the gap has
increased for one of three minority groups, and for home values the gap has increased for all
three minority groups.

Thus on balance, for 7 of the 9 indicators in Tables H to J, the gap between whites and all
three minority groups or two of three of the minority groups has expanded not shrunk.
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TABLE H

INCOME, POVERTY, AND UNEMPLOYMENT RATES BY RACE,
ARIZONA, 2011-2013 US CENSUS, AMERICAN COMMUNITY

SURVEY COMPARED TO 2000 CENSUS

MEASURE BLACK | HISPANIC| NATIVE | WHITE
Median Household Income 2011-13 $38,033 | $37,118 30,721 $54,129
[Difference With Whites in Dollars -$16,096 | -$17,011 -$23,408 | NA
Median Household Income 2000 $33,869 | $31,673 $25,258 $44.148
[Difference With Whites in Dollars -$10,279 | -$12,475 | -$18,890 | NA
Per Capita Income 2011-13 $18,168 | $13,758 $12,514 | $32,274
[Difference With Whites in Dollars 1 $14,106 | -$18,516 -$19,760 | NA
Per Capita Income 2000 $15,473 | $10,629 $9,424 $25,239
Difference With Whites in Dollars 1 $9,766 | -$14,610 | -$15,815 | NA
Poverty Rate For Persons 2011-13 23.5% [29.1% 39.8% 11.6%
Percentage Point Difference With Whites  1+11.9% | +17.5% +28.2% | NA
[Poverty Rate For Persons 2000 19.3% 24.5% 35.7% 7.8%
Percent Point Difference With Whites +11.5% | +16.7% +27.9% | NA
[Unemployment Rate 13.2% | 12.5% 19.3% 7.6%
Percentage Point Difference With Whites [5.6% | +4.9% +11.7% | NA
[Unemployment Rate 9.1% 8.1% 9.1% 4.1%
Percentage Point Difference With Whites [5.0% +4.0% +5.0% NA
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TABLEI
EDUCATIONAL ATTAINMENT BY RACE, ARIZONA, 2011-2013 U.S.
CENSUS, AMERICAN COMMUNITY SURVEY COMPARED TO 2000

U.S. CENSUS
MEASURE BLACK | HISPANIC| NATIVE | WHITE
High School Graduates Age 25+ 2011-13 89.1% | 64.8% 75.9% 93.7%
Percentage Point Difference With Whites |4.6% -28.9% -17.8% NA
High School Graduates Age 25+ 2000 82.6% |52.5% 64.9% 89.4%
Percentage Point Difference With Whites |6.8% -36.9% -24.5% NA
Bachelor’s Degree Or More Age 25+ 22.5% |10.7% 10.0% 33.2%
2011-13
Percentage Point Difference With Whites  110.7% [ -22.5% -23.2% | NA
Bachelor’s Degree Or More Age 25+ 19.1% | 8.1% 8.8% 28.1%
Percentage Point Difference With Whites  19.0% -20.0% -19.3% NA
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TABLE J

HOUSING AND VEHICLE AVAILABILITY BY RACE, ARIZONA, 2011-
2013 U.S. CENSUS, AMERICAN COMMUNITY SURVEY COMPARED

TO 2000 U.S. CENSUS

MEASURE BLACK | HISPANIC | NATIVE | WHITE
Percent Owner Occupied 2011-13 33.8% 50.8% 57.1% 69.3%
Percentage Point Difference With Whites |-35.5% -18.5% -12.2% NA

Percent Owner Occupied 2000 44.0% 55.0% 60.7% 72.8%
Percentage Point Difference With Whites |28.8% -17.8% -12.1% NA
Percent With No Vehicle Available 2011-13 | 16.0% 8.4% 17.1% 5.5%
Percentage Point Difference With Whites  +10.5 +2.9% +11.6% [ NA

Percent With No Vehicle Available 2000 13.3% 11.2% 18.9% 5.6%
Percentage Point Difference With Whites  1+7.7% 1+5.6% +13.3% [ NA
Median Home Value 2011-13 $139.,900| $108,200 $77,400 | $171,100
[Difference With Whites In Dollars -$31,200 [ -$62.,900 -$93,700 | NA
Median Home Value 2000 $102,200 | $85,900 $57,000 | $131,400
[Difference With Whites In Dollars -$29.200 [ -$45,500 -$74.400 | NA
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V. Report of M. V. Hood, 111
1. Minority versus White VVoter Turnout in Arizona

My initial report found that Arizona lagged well behind the nation in overall voter turnout
and that, within the state, minority turnout lagged behind white turnout. Dr. Hood does not
challenge the first finding, but he does challenge the second finding. However, an appropriate
analysis of Dr. Hood’s data following the statistical guidelines explained above, see discussion
supra, demonstrates that it sustains the finding that minority turnout lagged white turnout in
Arizona.

Dr. Hood draws on survey data on registration and turnout from the 2014 Current
Population Survey (CPS) of the U. S. Census to make the claim that “some evidence exists that
in contemporary Arizona registration and turnout rates across races and ethnicities have
equalized.” (Hood Rebuttal, p. 12). There are serious problems with this claim. First, Dr. Hood’s
conclusion is contradicted on its face by the data from the CPS. As indicated in Table K,
according to the best estimates from the CPS, white registration and white turnout percentages
remain in Arizona today substantially higher than the corresponding percentages for Hispanics
and blacks (Native Americans are not differentiated in the survey), and for all minorities
combined.*®

According to the CPS results reported in Table K, the registration rate of Hispanics is 5.2
percentage points below the rate for whites. The registration rate of blacks is 12.8 percentage
points below the rate for whites, and the registration rate for all minorities is 7.6 percentage
points below the registration rate for whites. Similarly, the turnout rate of Hispanics is 14.6
percentage points below the rate for whites. The turnout rate of blacks is 17.6 percentage points
below the rate for whites, and the turnout rate for all minorities is 15 percentage points below the
turnout rate for whites. These findings reinforce the results of turnout by race from the 2012
presidential general election exit polls reported in Chart 2 of my initial report.

Second, this conclusion is based on Dr. Hood’s purported finding that differences
between minorities and whites in the CPS survey are not statistically significant. However, Dr.
Hood does not actually conduct any tests of statistical significance. Rather his conclusion is
based upon his finding that the 90 percent confidence intervals for white as compared to black
and Hispanic turnout and registration overlap at the lower end for whites and the higher end for
these minority groups.

Dr. Hood cites no authorities in support of his effort to assess statistical significance not
directly by conducting a test of statistical significance, but indirectly by examining overlapping
confidence intervals. In fact, this leap from overlapping confidence intervals to a conclusion
about the lack of statistical significance represents a classic statistical fallacy that authorities in

* These are the same CPS results reported by Dr. Hood in Table 1 on page 13 of his report,
except that I reported results for the larger sample of blacks alone and multiracial blacks rather
than the smaller sample of blacks alone reported by Dr. Hood. I also reported data for all
minorities combined, which Dr. Hood does not report.
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the field sternly warn against committing. These authorities stress that an overlap in confidence
intervals does not demonstrate a lack of statistical significance, but represents a misuse of
confidence intervals. With two confidence intervals of 90 percent, the probability is well under .1
that there will be some overlap between them at the lower end of one measure and the upper end
of another measure. That is why it is necessary to directly conduct a test of statistical
significance rather than use Dr. Hood’s invalid proxy of visually inspecting confidence intervals.

The Statistical Consulting Unit at Cornell University has directly addressed the question
of using overlapping confidence bands to assess statistical significance. The Group warns that if
two sample measures “have overlapping confidence intervals, it is not necessarily true that they
are not significantly different.” After presenting an illustrative example, the Group concludes by
saying, “Generally, when comparing two parameter estimates, it is always true that if the
confidence intervals do not overlap, then the statistics will be statistically significantly different.
However, the converse is not true. That is, it is erroneous to determine the statistical
significance of the difference between two statistics based on overlapping confidence intervals.”
(emphasis in original).*°

Nathaniel Schenker and Jane F. Gentleman issue a similar warning in their article on
overlapping confidence intervals in The American Statistician. They write: “[T]o judge whether
the differences between two point estimates is statistically significant, data analysts often
examine the overlap between two associated confidence intervals.” They warn, “[O]ver a number
of years, however, we have tried to discourage the practice of examining overlap to assess
significance among authors of articles that we have reviewed, because the procedure can lead to
mistaken conclusions.”*’ George W. Ryan and Stephen D. Leadbetter in the Journal of Modern
Applied Statistical Methods indicate that analysts “may jump to the erroneous conclusion that
overlapping confidence intervals imply that the difference of the means is nonsignificant.”
Rather “these intervals are statements only about the variability of each individual estimate; they
say nothing about their difference.”*® Chittaranjan Andrade in the Journal of Clinical and
Practical Psychopharmacology notes that, if “Cls do overlap, we cannot conclude that the
groups do not differ significantly.” Rather, “a conventional inferential statistical test will need to
be applied here.”*

%® Cornell University, Cornell Statistical Consulting Unit, StatNews # 73 October 2008,
Overlapping Confidence Intervals and Statistical Significance,
https://www.cscu.cornell.edu/news/statnews/stnews73.pdf.

" Nathaniel Schenker and Jane F. Gentleman, “On Judging the Significance of Differences by
Examining the Overlap Between Confidence Intervals,” The American Statistician, 55 2001, p.
182, https://www.jstor.org/stable/26857967seq=1#page_scan_tab_contents.

* George W. Ryan and Stephen D. Leadbetter, “On The Misuse Of Confidence Intervals For
Two Means In Testing For The Significance Of The Difference Between The Means,” Journal of
Modern Applied Statistical Methods 1 2002, p. 477.

49 Chittaranjan Andrade, “A Primer on the Use of Confidence Intervals in Psychopharmacology,”
Journal of Clinical and Practical Psychopharmacology, 76 (2015), p. 230,
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Similarly, the “Handbook of Biological Statistics,” the online statistical text cited by
Trende says that, “[T]here is a myth that when two means have confidence intervals that overlap,
the means are not significantly different ... it is easy for two sets of numbers to have overlapping
confidence intervals, yet still be significantly different,” and thus advises “Don’t try compare
two means by visually comparing their confidence intervals, just use the correct statistical test.”
(emphasis added).*

Table K reports the proper test for statistical significance, the Z-test for differences of
proportions for white/minority differences in registration and turnout. The results demonstrate
that for each individual group and for all minorities combined the differences in both registration
and turnout are statistically significant at least at stringent .01 level.

http://www.psychiatrist.com/jcp/article/Pages/2015/v76n02/v76n0220.aspx

% john H. McDonald, Handbook of Biological Statistics online at:
http://www.biostathandbook.com/confidence.html.
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Table K

Registration and Turnout Rates by Race, Arizona, November 2014

GROUP Citizens Registered | % of Percentage | Statistical
in Sample | In Sample | Citizens Point Significance of
Registered | Difference | Difference with
With Whites, 2-Tail Test
Whites
Non- 2,694 1,757 65.2% NA NA
Hispanic
Whites
Hispanics | 1,145 687 60.0% -5.2% <.01
Blacks 229 120 52.4% -12.8% <.01
Alone or
Multi-race
All 1,703 981 57.6% -7.6% <.01
Minorities
GROUP Citizens | Voting % of Percentage | Statistical
in Sample | In Sample | Citizens Point Significance of
Registered | Difference | Difference with
With Whites, 2-Tail Test
Whites
Non- 2,694 1,250 46.4% NA NA
Hispanic
Whites
Hispanics | 1,145 364 31.8% -14.6% <.01
Blacks 229 66 28.8% -17.6% <.01
Alone orin
Combinati
on
All 1,703 535 31.4% -15.0% <.01
Minorities

Source: 2Table 4b. Reported Voting and Registration, by Sex, Race and Hispanic Origin, for States:
November 2014. U.S. Census Bureau. (www.census.gov/data/tables/time-series/demo/voting-and-
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| registration/p20-577 html).

2. Dr. Hood’s Cross-State Comparison

Dr. Hood also criticizes my report because | did not perform a full cross-state comparison
of laws regulating ballot collection. As an initial matter, such a comparison is wholly irrelevant
to my intent analysis, since the focus of such an analysis is the information available to the
legislature while it was making its decision. On the floor, the backers of HB 2023 affirmed that
only 18 states regulated ballot collection, thus, by their own assertions it was plain that HB 2023
would fall outside the mainstream of state regulations. These backers did not have available to
them Dr. Hood’s cross-state comparison (or any other analysis that | know of for that matter).
Therefore, the results of such an analysis are irrelevant to the question of intent. Further, Dr.
Hood’s analysis is flawed. A reanalysis of his data confirms my initial conclusion that HB 2023
IS outside the mainstream of American states.

First, Dr. Hood claims that 28 states place a “prohibition on collection” of ballots. This
flawed characterization lumps together states that prohibit the gathering and delivery of ballots
with states that, unlike Arizona, do not prohibit this practice, but only regulate the practice in
some way. Unlike Arizona, some states included in Hood’s “prohibition” classification allow
designated persons to deliver ballots (similar to proposed amendments to HB 2023 that were
rejected by the Republican majority), or only limit the number of ballots that can be gathered and
returned. The following are several examples:

= South Carolina: No limitations on the gathering and return of ballots by persons
authorized by the voter: “The applicant must then return the return-addressed
envelope to the board of voter registration and elections by mail, by personal
delivery, or by authorizing another person to return the envelope for him. The
authorization must be given in writing on a form prescribed by the State Election
Commission and must be turned in to the board of voter registration and elections
at the time the envelope is returned.” SC Code 8§ 7-15-385 (emphasis added).

= New Jersey: Allows the collection and return of up to 10 ballots by a messenger
authorized by the voter: “Marking of mail-in ballot by voter; delivery to board of
elections. ... d. (1) The sealed outer envelope with the inner envelope and the
ballot enclosed therein shall then either be mailed to the county board of elections
to which it is addressed or delivered personally by the voter or a bearer
designated by the voter to the board . . . (3) No person shall serve as an
authorized messenger . . . for more than three qualified voters in an election.” NJ
Rev Stat § 19:63-27 (emphasis added).

= Colorado: Allows the collection and return of up to 10 ballots by a person chosen
by the voter: “Deliver the ballot to any person of the elector’s own choice or to
any duly authorized agent of the county clerk and recorder or designated election
official for mailing or personal delivery; except that no person other than a duly
authorized agent of the county clerk and recorder or designated election official
may receive more than ten mail ballots in any election for mailing or delivery.”
Colorado Rev. Stat. Ann. 8 1-7.5-107 (emphasis added).
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Maine: Allows a “third person” to apply for the voter for an absentee ballot and
to collect and return up to 5 absentee ballots or more once a single ballot is
returned: “Upon receipt of an application or written request for an absentee ballot
that is accepted pursuant to section 753-A, the clerk shall immediately issue an
absentee ballot and return envelope by mail or in person to the applicant or to the
immediate family member or to a 3rd person designated in a written application
or request made by the voter.” . . . “The clerk may not issue an absentee ballot: C.
To a 3rd person who already has been issued 5 absentee ballots for voters in the
municipality, until the 3rd person has returned one of those ballots.” Maine 21A §
753-A (emphasis added).

Minnesota: Allows the collection and return of up to 3 ballots by a designated
agent chosen by the voter: MARKING AND RETURN OF ABSENTEE
BALLOTS. Subdivision 1.Marking and return by voter. “The voter may
designate an agent to deliver in person the sealed absentee ballot return envelope
to the county auditor or municipal clerk or to deposit the return envelope in the
mail. An agent may deliver or mail the return envelopes of not more than three
voters in any election.” 203B.08 (emphasis added).

Arkansas: Allows the collection and return of up to 2 ballots by a “bearer”
designated by the voter: “B) A designated bearer receiving an absentee ballot
from a voter shall deliver the absentee ballot directly to the county clerk.
(4) (A) A designated bearer may deliver to the county clerk the absentee ballots
for not more than two (2) voters. (B) The designated bearer shall be named on the
voter statement accompanying the absentee ballot.” A.C.A. 8 7-5-403 (emphasis
added).

West Virginia: Allows for the third party collection and delivery of up to two
absentee ballots. “Provided, That no person may hand deliver more than two
absentee ballots in any election and any person hand delivering an absentee ballot
is required to certify that he or she has not examined or altered the ballot. Any
person who makes a false certification violates the provisions of article nine of
this chapter and is subject to those provisions.” West Virginia § 3-3-5.

These seven examples alone reduce from 28 to 21 the number of states that Hood

classifies as outlawing the gathering and collection of ballots by third persons other than family
and household members and certain public officials. It appears that in all of these states persons
gathering and delivering absentee ballots under the laws of their states would likely be deemed
felons under HB 2023 in Arizona. This analysis, thus, is in keeping with my own initial
conclusion that HB 2023 places Arizona outside the mainstream of other states (as the legislature
well knew from the data before it).

Still, there is a second problem with Dr. Hood’s analysis. Dr. Hoods’ Table A on state

law refers only to the “return” of absentee ballots. However, HB 2023 does not only criminalize
the return of early-voted ballots. It criminalizes the mere possession of another’s ballot,
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regardless of the purpose, as documented above. There are states, however, that unlike Arizona
prohibit the in-person delivery of absentee ballots, but do not appear to prohibit the gathering of
such ballots by a third person who can then mail the ballots on the voters’ behalf or take them to
an authorized carrier. A key example that is discussed in Dr. Hood’s report is Texas. Dr. Hood
makes a point of examining Texas law to contend that contrary to my initial report, Texas law
does pose criminal penalties “for the collection of ballots” and, thus, is essentially identical to
HB 2023. However, Dr. Hood cites only an incomplete version of the relevant Texas statute. Full
consideration of this statute leads to a different conclusion about the “collection of ballots.”

Dr. Hood presents the following on page 9 of his report: “However, Section 86.006(f) of
the Texas Election Code states: A person commits an offense if the person knowingly possesses
an official ballot or official carrier envelope provided under this code to another. Depending on
the number of ballots possessed this offense could be a Class A or B misdemeanor in Texas.”
The problem with this analysis is that Section 86.006(f) provides numerous exceptions which Dr.
Hood does not cite. One of those exceptions is for “(4) a person who possesses the carrier
envelope in order to deposit the envelope in the mail or with a common or contract carrier
and who provides the information required by Section 86.0051(b) in accordance with that
section.”

Thus, subsection 4 of 86.006(f) clearly indicates that it is legal for third parties in Texas
to collect absentee ballots, with no limitations on numbers, so long as the third party returns
through the U.S. mail or a common carrier. The required information indicated under 86.0051(b)
is simply that “[a] person other than the voter who deposits the carrier envelope in the mail or
with a common or contract carrier must provide the person’s signature, printed name, and
residence address on the reverse side of the envelope.” Thus, with respect to the collection and
mailing of absentee ballots, Texas law is fundamentally different from HB 2023. A person
collecting and mailing ballots legally in Texas would likely be guilty of a felony under HB 2023
in Arizona. Accordingly, the number of states that mirror HB 2023 in Dr. Hood’s analysis for the
absolute prohibition of collection and return of early-voted ballots is further reduced and, if this
initial analysis is any indication, there is no reason to believe that Dr. Hood did not make further
errors and misclassifications in his report.

Finally, there is another key distinction between HB 2023 and the ballot collection laws
in most other states. HB 2023 makes it an automatic felony to possess or deliver absentee ballots.
Dr. Hood’s report discloses only four other states with comparable criminalization: New Mexico,
Nevada, and California. While | did miss the criminal provision of California law in my initial
report, as compared to Arizona, California law still has the important distinction of accepting
absentee ballots that are postmarked on Election Day rather than received on Election Day.
Accordingly, California voters still have more time and potentially less cumbersome options to
turni in their ballot in time for it to be counted.

3. Discriminatory Effects of HB 2023.
Dr. Hood questions whether HB 2023 has a discriminatory effect on minorities and

persons of lower socio-economic standing in Arizona and, therefore, on Democrats. Of course,
HB 2023 has not been tested in any election. However, that is also true of challenges to
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redistricting plans or other provisions of law not in effect. However, as explained above in
response to a similar claim by Trende, during the legislative debates minority members of the
legislature presented specific and detailed evidence of the adverse impact of HB 2023 on their
minority constituents. There was no refutation of this testimony by backers of HB 2023. To the
contrary, the chief sponsor of the law, Representative Ugenti-Rita admitted that it would not
impact people “in my circle.”

The especially large geographic scope of heavily minority districts in Arizona, as
documented in my initial report, also indicates the special burden HB 2023 places on minority
voters in Arizona, particularly for those minority voters who do not have access to secure out-
going or incoming mail and must travel substantial distances to access it. In addition, evidence
presented in the analysis of Senate Factor 5 in my initial report also indicated the special
challenges in navigating voting laws and reaching polling places by persons disadvantaged with
respect to income, poverty, language barriers, unemployment, transience, health, availability of
telephones and vehicles. My report also provides direct evidence of the special burdens that
minorities confront navigating the electoral system. For example, in the 2012 general election in
Maricopa County, the county election board found that voters with Hispanic surnames comprised
10 percent of all voters, but 24 percent of voters who wound up at the wrong precinct and had to
cast out-of-precinct provisional ballots. (Lichtman Initial Report, p. 51).

Thus, it is not only quite clear that HB 2023 will have a discriminatory effect on
minorities and persons of lower socio-economic standing in Arizona in general but, moreover,
given the state’s failure to address the needs of these populations in many areas related to voting,
it is also clear that such effects are linked to Arizona’s historical discrimination and the social
conditions that have developed as a result thereof.

3. Dr. Hood’s Discussion of Intent

Dr. Hood briefly discusses the central issue of my initial report. He offers some legal
opinions, which I will not discuss, and raises several of the same points as Trende, which I will
not repeat. However, a few of his claims merit attention. First, he argues that HB 2023 was a
“forward-looking” measure that regardless of the lack of any evidence of fraud or misuse under
the existing system was designed to safeguard the security of ballots. In support of this
proposition he quotes Eric Spencer saying that, “this bill merely catches us up to the evolution in
voting’s practices that our state has experienced the last 20 years.” (Hood Rebuttal, p. 15).
However, Dr. Hood does not consider the statement by Mr. Spencer in my report explaining that
it was not an effort to achieve ballot security that drove enactment of HB 2023, but “political
imperative.” (Lichtman Initial Report, p. 12). Mr. Spencer says candidly and against interest, “if
I was drafting a bill, I would draft it differently. Now, if | was making the law, | would have
regulated it, not prohibited it.”

Dr. Hood also addresses the issue of contemporary statements, stating “in my opinion it is
clear that majority legislators offer a number of non-discriminatory justifications for passage of
HB 2023.” Of course they do. That is why it is so critical to examine those justifications and not
merely take them at face value. Dr. Hood’s implicit standard would establish corroboration of
discriminatory intent only if legislators openly professed such intent. Historians do not accept
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such a standard; to do so would be virtually to shut down historical inquiry into intent. Fully
consistent with the practice of historians, the Supreme Court established the Arlington Heights
framework because direct affirmations of discriminatory intent are so rare (which is why
Secretary Reagan’s speech is important). This was recognized by the en banc Fifth Circuit in a
recent decision. Its analysis of the issue demonstrated in the following passages from the
majority opinion, bears directly on what my report shows are the pre-textual justifications for the
stringent HB 2023.*

“We have noted that discriminatory intent in this context may be shown through
circumstantial evidence, as discriminatory motives are often ‘cleverly cloaked in
the guise of propriety.’”

“As we note herein, we conclude there is evidence that could support a finding
that the Legislature’s justification of ballot integrity was pretextual in relation to
the specific, stringent provisions of SB 14.”

“First, although the record does not contain direct evidence that the Texas
Legislature passed SB 14 with a racially invidious purpose, this does not mean
there is no evidence that supports a finding of discriminatory intent.”

“In this day and age, we rarely have legislators announce an intent to discriminate
based upon race. To require direct evidence of intent would essentially give
legislatures free reign to racially discriminate so long as they do not overtly state
discrimination as their purpose and so long as they proffer a seemingly neutral
reason for their actions. This approach would ignore the reality that neutral
reasons can and do mask racial intent.”

> \easey v. Abbott, No. 14-41127, slip. op. at 13, 21-22 (5th Cir. July 20, 2016).
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OFFICE OF THE ARIZONA ATTORNEY GENERAL
SoLICITOR GENERAL'S OFFICE

1275 West Washingion » Phoemix, Arizons = 50072026 OLGTON & SUBMISSION

WWW.AZAG.GOV /
N0, Ol - 1419
FACSIMILE COVER SHEET

To: Mr. T. Christian Herren

Chief, Voting Section, Civil Rights Division

U.S. Department of Justice Fax No.: (202) 616-9514
From: Thomas M. Colflins ] _

Assistant Attormey General Pages: 20 (including cover)
Date: April 26, 2011
Re: Submission under Section 5 of the Voting Rights Act

2011 Ariz. Sess. Laws, Ch. 105 (1st Reg. Sess.), S.B. 1412.

Aftached is this office’s preclearancs submission.
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Please cail Maureen Riordan at (802) 542-8015 if you do not receive the number of pages indicated
above.

CONFIDENTIALITY NOTICE. This facsimile contains information that may be legally privileged. It is intended
only for the use of the addrassea(s) named above. [f you are net the intended recipiant, please be advised that
any dissemination or copying of this facsimile, or any action taken in reliance an its contents, may be strictly

prohibited. |If you have received this facsimile in error, please notify us immediately at the above number and
dispose of the document in its entirety by shredding. Thank you.
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Axrzout
Tom Horne Office of the Attornay General Direct Line (602} 542-8548
Attorney Generai State of Arizona Fax (802) 5428308
April 26, 2011
SENT VIA FACSIMILE TO:

T. Christian Hetrren

Chief, Voting Section
Civil Rights Division
Room 7254, NWB

U.S. Department of Justice
1800 G Street, N.W,
Washington, D.C. 20006

Re:  Submission under Section 5 of the Voting Rights Act
2011 Aniz. Sess. Laws, Ch. 105 (1st Reg. Sess.), S.B. 1412.

Dear Mr. Herren:

Arizona submits for preclearance 2011 Arizona Session Laws Chapter 105, which
creates new security requirements for early ballots, bars the acquisition of early ballots
for consideration, and requires photo identification from persons who deliver more than
ten early ballots to an election official.

The following submission is made pursuant to Section 5 of the Voting Rights Act

of 1965, as amended. For your convenience, the information is set forth as prescribed by
28 CF.R. § 51.27 as follows:

A, COPY OF ENACTMENT:
A copy of Chapter 105 is attached as Exhibit A.

B. COPY OF EXISTING STATUTE:

A copy of the exisnng statutes is attached as Exhibit B.

1275 West Washington, Phoenix, Arizona 85007-2928 « Phone (602) 542-3333 « Fax (602) 542-8308
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Mr. T. Christian Herren
4/26/2011
Page 2 of 5

C. EXPLANATION OF CHANGES:

s Section 1 amends A.R.S. § 16-545 by adding a new subsection (B)(2) that
requires the responsible election officer ensure that return envelopes for
early ballots are tamper evident when propetly sealed.

e Section 2 amends A.R.S. § 16-547 by adding new language to subsection
(C) that requires election officers to provide instructions to voters that
early ballots should be returned in the tamper evident envelope enclosed
with the ballot and to include in the instructions a wamning that it is a
felony to receive or offer compensation for a bailot.

» Section 3 amends A R.S. § 16-1005. It adds new language to the existing
statute making it a Class 5 felony to mark a voted or unvoted ballot or
ballot envelope with intent to fix an election. Existing statute makes it a
Class 5 felony for a person to knowingly mark an early ballot “with intent
to fix an election for his own benefit or for that of another person.” A.R.S.
§ 16-1005.

e Section 3 also adds new subsections (B) through (H):

o Subsections (B) and (C) bar persons from offering, providing,
receiving, or agreeing to receive any considerztion for a voted or
unvoted ballot. A viclation of these subsections is a Class 5
felony.

o Subsection (D) requires a person who delivers more than tcn early
ballots to pravide a copy of his or her photo identification to the
election official. If the person does not provide a copy, the
clection official must record the information from the person’s
photo identification in a manner that will be preseribed by the
Arizona Secretary of State. This information will be transmitted to
the Secretary of State within 60 days after the election. The
subsection requires the Secretary of State to compile a statewide
report on the submittals, make the information available on the
office’s public website, and make any referrals to the appropriate
prosecuting agency for eniforcement,

© Subsections (E) through (G) bar the possession of a voted or
unvoted ballot with intent to sell it, knowingly soliciting the
collection of voted or unvoted ballots by misrepresenting oneself
as an election official or official ballot repository, or serving as a
ballot drop off site, and knowingly colilecting ballots and not
properly returning them. Offenses under these subsections are
Class 5 felonies.

o Subsection (H) creates a Class 4 felony for the crime of engaging
or participating in a pattermn of ballot fraud, which is defined as
offering or providing consideration to three or more persons to
acquire ballots.
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Mr. T. Christian Herren
4/26/2011
Page 3 of 5

D. PERSON MAKING SUBMISSION:

Tom Horne, Arizona Atiomey General

Dave Cole, Solicitor General

Thomas Collins, Assistant Attorney General
1275 West Washington

Phoenix, Arizona 85007

(602) 542-8648

E. SUBMITTING AUTHORITY:

The State of Arizona.

F. COUNTY AND STATE OF SUBMITTING AUTHORITY:

Not applicable because the submission i3 from the State.

G. PARTY RESPONSIBLE FOR CHANGE:

These changes are the result of the enactment of S.B. 1412 by the Arizona State
Legislature.

H. AUTHORITY FOR MAKING CHANGE:

The Arizona State Legislaturc is vested with the legislative authority of the State
pursuant to Ariz. Const. art. JV, pt. 1, § 1(1).

1.  DATE OF ADOPTION:

Pursuant to Ariz. Const. art. IV, pt. 2, § 12, Chapter 105 was approved by the
Governor on April 13, 2011.

J. EFFECTIVE DATE:

Chapter 105 will be effective on the general effective date of July 20, 2011. Ariz.
Const. art. [V, pt. 1, § 1(3).

K. ENFORCEMENT OF CHANGE:

The amendments are not yet in force.

L. SCOFPE OF CHANGE:

The changes contained in the procedure affect the entire jurisdiction.
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M. REASONS FOR THE CHANGE:

Chapter 105 was enacted to enhance public confidence in the electora) process by
providing enhanced security for early ballots and penalties relating to the abuse of early

ballots.
N. ANTICIPATED EFFECT ON MEMBERS OF RACIAL OR LANGUAGE
MINORITY GROUPS:

The changes contained in Chapter 105 were made without discriminatory intent
and will have no discriminatory effect on members of racial or language minority groups.

The final voting record in the House of Representatives for Chapter 105 was as
follows: 39 members voted in favor of the bill, two of whom are members of a racial or
language minority group; 20 members voted against the bill, nine of whom are members
of a racial or language minority group; and one member did not vote, who is not a
member of a racial or language minority group. A copy of the vote detail for the House
is attached as Exhibit C.

The final voting record in the Senate for Chapter 105 was as follows: 25
members voted in favor of the bill, four of whom are members of a racial or language
minority group; three members voted against the bill, one of whom is a member of a
racial or language minority group; and two members did not vote, one of whom is a
member of a racial or language minority group. A copy of the vote detail for the Senate
is attached as Exhibit D.

0.  PAST OR PENDING LITIGATION:

This office is not aware of any past or present litigation related to the changes in
Chapter 105.

P. PRECLEARANCE OF PRIOR PRACTICE:

A, ARS. §16-545

1979 Arniz. Sess. Laws, Ch. 209, § 3 (1st Reg. Sess.) (Precleared 11/09/1979)
1997 Ariz. Sess. Laws, Ch. §, § 23 (2d Spec. Sess.) (Precleared 02/03/1998)
2008 Ariz. Sess. Laws, Ch. 273, § 16 (2d Reg. Sess.) (Precleared 09/02/2008)

B. ARS. § 16-547

1979 Ariz. Scss. Laws, Ch. 209, § 3 (Precleared 11/09/1979)

1984 Ariz. Sess. Laws, Ch. 254, § 3 (2d Reg. Sess.) (Precleared 10/31/1984)
1991 Ariz. Sess. Laws, Ch. 51, § 3 (Ist Reg. Sess.) (Precleared 07/25/1991)
1997 Ariz. Sess. Laws, Ch. 5, § 25 (2d Spec. Sess.) (Precleared 02/03/1998)
2000 Ariz. Sess. Laws, Ch. 249, § 29 (2d Reg. Sess.) (Precleared 09/26/2000)
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C. ARS. § 16-1005

1979 Ariz. Sess. Laws, Ch. 209, § 3 (Precleared 11/09/1579)
1999 Ariz. Sess. Laws, Ch. 32, § 12 (1st Reg. Sess.) (Precleared 08/24/1999).

If you have any questions regarding this submission or if you require additional
information, please contact me as soon as possible.

Vefy truly yours,

Tom Horne

Arizona Attorney General
Dave Cole

Solicitor General

ey

‘Thomas Collins
thomas.collins@azag.gov

Assistant Attomey General

TMC:mvr
Attachments: as stated

#1772880
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House Engrossed Senate B111

State of Arizonz
Senate

Fiftieth lLegislature
First Regular Session
2011

SENATE BILL 1412

AN ACT

AMENDING SECTIONS 16-545, 16-547 AND 16-1005, ARIZONA REVISED STATUTES:
RELATING TO BALLOTS.

(TEXY OF BILL BEGINS ON NEXT PAGE)

PAGE  ©8/29
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5.B. 1412

1 Be it enacted by the Legislature of the 5State of Arizona:

2 Section 1. Section 16-545, Arizona Revised Statutes., 1s amended to
3 raad:

4 16-545, Early batlot

g8 A. The early ballot shall be one prepared for use in the precinct 1n
& which the applfcant resides and, 1f & partisan primary election. of the
7 political party with which the applicant is affiiiated as shown by the
B affidavit of registration. The ballot shall be identical with the regular
g official ballots, except that 1t shall have printed or stamped on it “early”,
10 8. The offtcer charged by law with the duty of preparing ballots at
11 any election shall;

12 1. Prepare the official early ballot and deliver a sufficient number

13  to the recorder ar aother officer in charge of elections not later than the
14 thirty-third day before the electton. Except as provided in section 16-542,
15 subsection B, ragular early bailots shall not be distributed to the general
16 public before the beginning of early voting.

17 2. ENSURE THAT THE BALLOT RETURK ENVELQPES ARE OF A TYPE THAT ARE
18 TAMPER EVIDENT WHEN PROPERLY SEALED.

19 Sec. 2. Section 16-547, Arizena Revised Statutes, is amended to read:
20 16-547. PBallot affidavit: form

21 A. The early ballot shall be accompanied by an envelope bearing wees

22 ON the front the name, offfcial title and post office address af the recorder
23  or other officer in charge of elections and ween ON the other side a printed
24 affidavit in substantially the folliowing form:

25 State of Arizona

26

27 County of

28

29 I, ., do solemnly swear that I am the identical
30 person whose name 1s signed to this affidavit and that this name
il and signature are my true name and signature, or if I d&id not
az personally sign, ft was pecause of physical disabflity and that
33 I requested (name of persgn signing
34 affidavit) te sign for me. that I have not voted and will not
35 vote fn this election in any other state durtng the calendar
36 year of this affidavit and that I personally voted the enclosed
7 ballet or that it was marked according to my instructions
a8 because | was unable to ¢o so. 1 understand that knowingly
39 voting more than ance in any election is a class § felany. 1
40 declare that I am more than eighteen years of age, that I am a
41 qualtffed elector of the state of Arizona and the county of
42 and that I reside at . If a challenge
43 1s filed against my early ballot, ! understand that a capy of
44 the challenge will be sent to me by first class ma‘l and that I
45 may have as Yittle as forty-eight hours’ notice of an

] -
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5.B. 1412

opportunity to appear. Far purposes of notifying me of a ballot
challenge between the tfme 1 return my ballot and seven days
after election day. please use the feollowing address:
(If no address fs provided, notice will be
mailed to the mailing address listed on the registration rolls.)

Elector

B. The face of each envelope in which a ballot is sent to a federal
postcard applicant or in which a ballot is returned by such applicant to the
recorder or other officer fn charge of elections shall be fn the form
prescribed in accordance with the unifermed and overseas citizens absentee
voting act of 1886 (P.L. 99-410: 42 Unfted States (Code section 1973ff).
Otherwise, the envelopes shall be the same as those used to send ballots to,
or receive ballaots from, ather early voters.

€. The county recorder or other officer in charge of elections shall
supply printed instructions to early voters that direct them to sign the
affidavit, mark the ballot and return both in the enclosed self-addressed
envelope THAT COMPLIES WITH SECTION 16-545. The instructions shall include
the following statement:

In order to be valid and counted, the ballot and affidavit must

be delivered ta the office of the county recorder or other

officer in charge of electtons or may be deposited at any

polling piace in the county no Jater tham 7:00 p.m. on election

day.

WARNING-IT IS A FELONY T0 OFFER DR RECEIVE ANY COMPENSATION FOR

A BALLOT.

Sec. 3. Section 16-1005. Ar1zona Revised Statutes. is amended to read:

16-1005. Ballot abuse; classification

A. Any person who knowingly marks er—purches—aa—early A VOTED OR
UNYOTED ballot OR BALLOT ENVELOPE with the intent to fix an electiop for his
own benefit or for that of another person is guilty of a class 5 felony.

B. IT IS UNLAWFUL TO OFFER QR PROVIDE AMY CONSIDERATION TO ACQUIRE A
VOTED OR UNVOTED EARLY BALLGT. A PERSON WHKD VICLATES THIS SUBSECTION IS
GUILTY QF A CLASS & FELONY.

C. IT IS UNLAWFUL TO RECEIVE OR AGREE YO RECEIVE AMNY CONSIDERATION IN
EXCHANGE FOR A VOTED OR UNVOTED BALLOT. A PERSON WHO VIOLATES THIS
SUBSECTION IS GUILTY OF A CLASS 5 FELONY.

D, ANY PERSON WHO DELIVERS MORE THAN TEN EARLY BALLOTS TO AN ELECTIGN
OFFICTAL FOR TALLYING SHALL ALSO PROVIDE TQ THE ELECTION OFFICIAL A COPY GOF
THE PERSON'S FHOTO IDENTIFICATION. IF THT PERSON DELIVERING THE BALLOTS DOES
NOT PROVIDE A COPY OF THE PERSON'S PHOTG IDENTIFICATION, THE ELECTICN
OFFICIAL SHALL RECORD THE INFORMATION FROM THE PERSON'S PHOTO IDENTIFICATION
AND RETAIN THE INFORMATION AS A PART OF THE RECORDS OF THE VOTING LOCATION AS
PRESCRIBED 1IN PROCEDURES ESTABLISHED BY THE SECRETARY OF STATE IN THE

-2 -
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INSTRUCTIONS AND PROCEDURES MANUAL ADOPTED PURSUANT 7O SECTION 16-452.
WITHIN SIXTY DAYS AFTER THE ELECTION, THE CFFICER IN CHARGE OF THAT ELECTICN
SHALL SUBMIT TD THE SECRETARY QF STATE THE PHOTOCOPIES QR OTHER ELECTRONIC
FACSIMILES OR OTHER INFORMATION SUBMITTED BY THE PERSONS DELIVERING THE EARLY
BALLOTS, THE SECRETARY {F STATE SHALL COMPILE A STATEWIOE REPODRT ON THE
SUBMITTALS AND SHALL MAKE THAT INFORMATION AVAILABLE TO THE PUBLIC ON THE
SECRETARY QF STATE'S WEBSITE. THE SECRETARY OF STATE MAY MAKE ANY REFERRALS
TO THE APPROPRIATE PROSECUTING AGENCY FOR PURPDSES OF ENFORCING THIS CHAPTER.
E. IT IS UNLAWFUL TO POSSESS A VOTED OR UNVOTED BALLOT WITH THE INTENT
10 TO SELL THE VOTED OR UNVOTED BALLCT OF ANOTHER PERSON. A PERSON WHO VIOLATES
11 THIS SUBSECTION IS GUILTY QF A CLASS 5 FELONY.
12 F. A PERSON OR ENTITY WHO KNOWINGLY SOLICITS THE COLLECTION OF VOTED
13 QR UNVOTED BALLOTS BY MISREPRESENTING ITSELF AS AN ELECTION OFFICIAL OR AS AN
14  OFFICIAL BALLOT REPQSITCRY OR IS FOUND TQ BE SERVING AS A BALLOT ORQP OFF
15 SITE, OTHER THAN THOSE ESTABLISHED AND STAFFED BY ELECTIGH OFFICIALS, {5
16 BUILTY DF A CLASS S FELONY.
17 G. A PERSON WHO KNOMINGLY COLLECTS VOTED OR UNVOTED BALLOTS AND DOES
18 NOT TURN THOSE BALLOTS IN TO AN ELECTION OFFICIAL, THE UNITED STATES POSTAL
i%  SERVICE OR CGTHER ENTITY PERMITTEG BY LAW TO TRANSMIT PCST [5 GUILTY QF &
20 CLAS3 5 FELONY.
2l H. A PERSON WHO ENGAGES QR PARTICIPATES IN A PATTERN OF BALLOT FRAUD
22 IS GUILTY OF A CLASS 4 FELONY. FOR THE PURPOSES OF THIS SUBSECTION, “PATTERN
23  OF BALLOT FRAUD™ MEANS THE PERSON HAS OFFERED OR PROVIDED ANY [QONSIDERATION
24  TO THREE OR MORE PERSONS TO ACQUIRE THE VOTED CR UNYOTED BALLOT OF 4 PERSON,

WO D~ O O B L N
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Westlaw,
A.R.S. § 16-545 Page |

>
Arizona Revised Statutes Annotated Qurrentness
Title 16. Elections and Electors (Refs & Anoos)
"W Chaptar 4, Conduct of Elections (Refa & Annos)

“® Article 8. Early Voting (Refs & Annoa)
=+ § 16-545, Early ballot

A, The early ballot shall be one prepared for use in the precinct in which the applicant resides and, if a partisan pri-
mary election, of the political party with which the applicant is affiliated as shown by the affidavit of registration.
The ballot shalt be identicai with the reguiar official baliots, except that it shall have printed or stamped or it
“early”.

B. The officer charged by law with the duty of preparing ballots at any election shall prepare the official carly ballot
and deliver o sufficient number to the recorder or other officer in charge of elections oot later than the thirty-third
day before the slection. Except as provided in § 16-542 subsection D, reguiar carly ballots skall not be distributed to
the general public before the beginning of carly voung.

CREDIT(S)

Added by Laws 1979, Ch. 209, § 3, eff. Jan. 1, 1930. Amendcd by Laws 1997, 2nd §.5.. Ch. 5. § 23: Laws 2008
Ch. 273, 8 16. &ff, June 19, 2008,

Current through the First Special Seesion, and legislation effective Apnil 6, 2011 of the First Regular Session of the
Fiftieth Legislamre (2011)

(C) 2011 Themson Reuters. No Claim to Orig. US Gov, Works.

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov, Works.
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Arizona Reviscd Statutes Annotated Currentness
Title 16. Blections and Electors (Refs & Agnos)
"@ Chapter 4. Conduct of Elections {Refs & Anngs)

M Anicle 8. Early Voting (Refs & Annos)
=+ § 16-547. Ballot affidavit; form

A. The early ballot shal] be accompanicd by an envelope bearing upen the front the name, offieial title and post of-
fice address of the recorder or other officer in charge of elections and upon the other side a printad affidavit in sub-
stantially the following form:

Sute of Arizoma
County of

I, , 80 solemnly swear that I am the identical person whose name is signed to this affidavit and that this
name and signaturc are my true name and sigrature, or if 1 did not personally sign, it was because of physical dis-
ability and that ] requested {name of person signung affidavit} to sign for me, that | have not voted and
will not vote in this electon in any other state during the calendar year of this affidavit and that I personally veled
the enclosed ballot or that it was marked according to my instructions because I was unable 10 do so. ] understand
that knowingly voting more than once in any eltection is a class 5 fclony. 1 declaze that I am more than eighteen years
of age, thar | am a qualified elector of the state of Arizona and the county of and that [ reside at

. If 3 challenge is filed against my early ballot, T understand that a copy of the challenge will be sent to
me by first class mail and that I may have as little as forty- eight hours’ notice of an opportunity to appear. For pur-
posce of potifying me of a ballot challenge between the time I return my ballot and seven days after election day,
please use the following address: . (If no address is provided, notice will be mailed to the mailing ad-
dress Jisted on the registration rolls.)

Electar

B. The facc of cach envelope in which @ ballot is sent w0 a federa] postcard applicant or in which a ballot is returned
by such applicant to the recorder or other officer in charge of elections shall be in the form prescribed in accordance
with the uniformed and overseas citizens absentee voting act of 1986 (P.L. 99-410: 42 United State

ff). Otherwise, the envelopes shall be the same as those used 10 send ballots to, or receive baliows from, other early
voters.

C. The county recorder or other officer in charge of elections shall supply printed instructions to early voters that
direct them to sign the affidavit, mark the ballot and return both in the enciosed self-addressed envelope. The in-
atructions shall inchede the following statemnent:

In order 1o be vilid and counted, the baliot and affidavit must be delivered to the office of the county recorder or

other officer in charge of elections or may be deposited at any polling place in the county no later than 7:00 p.m. on
election day.

© 2011 Thomson Reuters, Na Claim to Orig. US Gov. Warks.,
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AR.S. § 16-547 Page 2

CREDIT(S)

Added by Laws 1979, Ch. 209, § 3, off. Jan. 1, 1930. Amended by Laws 1984, Ch. 254, § 3; Laws 1991, Ch. 51, §
3;Laws 1997, 2nd 8.3.. Ch. 5. § 25; Laws 2 h. 249, § 29, eff. Sept, 1. 2000.

Current through the First Special Session, and legislation cffective April 6, 2011 of the First Regular Session of the
Fifiieth Legislature {2011)

(C) 2011 Thomson Reuters. No Claim to Onig. US Gov. Works.

END OF DOCUMENT

£ 2011 Thomson Reurers. No Claim to Orig. US Gov. Works.
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Arizona Revised Statutes Annatated Currentness
Title 16. Elections and Elestors (Refs & Annos)
M4 Chapter 7. Penal Provisions (Refs & Annos)
@ Article 1. General Provisions (Refs & Annos)
= § 16-1005. Early ballot abuse; classification

Any person who kmowingly marks or punches an early ballot with the intent o fix an election for his own benefit or
for that of another person is guilty of a class 5 felony.

CREDIT(5)

Added by Laws 1579, Ch. 209, § 3, eff. Jan. 1, 1980. Amended by Laws 1999, Ch. 32, § 12,

<For disposition of the subject marter or derivation of sections repealed, added, or transferred and renum-
bered by Laws 1979, Ch. 209, §§ 2 1o 5, effective Janvary 1, 1980, see Disposition and Derivation Tables

preceding Chapter 1.>

Current through the First Special Session, and legislation effective April 6, 2011 of the First Regular Session of the
Fifticth Legislaturc (2011)

(T} 2011 Thomaon Reuters. No Claim to Orig. US Gov, Works,

END OF DOCUMENT

€ 2011 Thomson Reuters. No Claim to Orig. US Gav. Works,
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Format Document Page | of 1

Arizona State Legislature Bl Numbe

Fiftieth Legislature - First Regular Sezsion change sesslon |
Email a Member | Email Wabmaster

Senate House Legislative Councl! JL.BcC More Agencies Bllls Committeas

BILL STATUS VOTES FOR SB1412 - Third Reading

Y =Yes
N = No
NV = Not Votin

’ EXC = Excuse

‘, V = Vacant

- Member Name Vote Member Name Vote Member Name Vote
Eddie Ableser N Lela Alston N  Ben Arredondo N
Cecil P. Ash Y  Brenda Barton Y  Kate Brophy McGee Y
Judy Burges Y  Chad Campbell N  Heather Carter Y
Tom Chabin N  Steve Court Y  Chester Crandell Y
Jeff Dial Y  Karen Fann Y  Steve Farley N
Eddie Famsworth Y  JohnFillmore NV Tom Forese Y
Ruben Gallego N  Sally Ann Gonzales N  Doris Goodale Y
David M. Gowan 8. Y  Rick Gray Y  Albert Hale N
Jack W, Harper Y  Maft Heinz N  Katie Hobbs N
Russ Jones Y  Peggy Judd Y  John Kavanagh Y
Debbie Lesko Y Debbie M¢cCune Davis N Nancy McLain Y
Javan "J.D."MesnardY  Eric Meyer N  Catherine H. Miranda N
Richard Miranda N  Steve B. Montenegrc Y  Justin Olson Y
Lynne Pancrazi N  Daniel Patterson N  Frank Pratt Y
Terri Proud Y Amanda A. Reeve Y  Bob Robson Y
Macario Saldate IV N Carl Seel Y  David Bumell Smith Y
David W. Stevens Y  Andy Tobin Y  AnnaTovar N
Michelle Ugenti Y  Steve Urie Y Ted Vogt Y
Jim Weiers Y  Jerry Weiers Y  Bruce Wheeler N
Vic Williams Y Kimberly Yee Y  Kirk D. Adams Y

AYES: 38 NAYS: 20 NOT VOTING: 1 EXCUSED: 0 VACANT. 0

02007 Arizana Siate Legisiature,

http://www.azleg.gov//FormatDocument.asp?inDoc=/legtext/530leg/1t/bills/sb1412 hthird.1... 4/25/2011
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00—

~ Arizona State Legislature Bill Numbe

Fittieth Legislature - First Regular Session change geskion |
Email a Member | Email Vebmaster

Senate House Legislative Council JLBGC More Agencies Bilis Committees

BILL STATUS VOTES FOR $SB1412 - Final Reading

_ Y =Yes

' N = No

! NV = Not Votin
EXC = Excuse

\ V = Vacant
Member Name Vote Member Name Vote Member Name Vote
Paula Aboud N  Sylvia Allen Y  Frank Antenori | Y
Nancy Barto Y  Andy Biggs Y  Scott Bundgaard Y
Olivia Cajero Bedford Y  RichCrandall Y  AdamDriggs Y
Steve Gallarde NV Ron Gould Y Linda Gray Y
Gail Griffin Y JackJacksonJr. Y  Lori Klein Y
Leah Landrum Taylor N Linda Lopez Y  John McComish Y
Al Melvin Y Robert Meza Y  Rick Murphy N
John Nelson Y  Steve Pierce Y Michele Reagan Y
David Schapira Y  Don Shooter Y  Kyrsten Sinema NV
Steve Smith Y Steve YarbroughY  Russell Pearce Y

AYES: 25 NAYS:3 NOTVQTING: 2 EXCUSED: 0 VACANT: C

©2007 Arizona Stale Lagisiature.

http://www.azleg.gov//FormatDocument.asp2inDoc=/legtext/S0leg/11/bills/sb1412.sHpal. 1 ...  4/25/2011
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Civil Rights Division

Voting Section - NWB

TCH:RSB:RPL:JP par 950 Pennsylvania Avenie, NW
DJ 166-012-3 Washington, DC 20530
2011-1619

August 4, 2011

Thomas Collins, Esq.
Assistant Attorney General
1275 West Washington
Phoenix, Arizona 85007-2926

Dear Mr. Collins:

This refers to Chapter 105 (S.B. 1412) (2011) which enacts, in part, A.R.S. § 16-1005(D),
which provides for a photo identification requirement for persons delivering more than ten early
baliots, the recording of that person’s information, and the compilation of a report based on the
submittals on the Secretary of State’s public website for the State of Arizona, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act of 1965, 42 U.S.C. 1973c. We
received your response to our June 27, 2011, request for additional information on July 28, 2011.

Your July 28, 2011, letter withdraws your submission from Section 5 review.
Accordingly, no determination by the Attorney General is required concerning this matter.
Procedures for the Administration of Section 5 of the Voting Rights of 1965, 28 C.F.R. 51.25(a).

Sincerely,

T. Christian Herren, Jr.
Chief, Voting Section

N\,
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OFFICE OF THE ARIZONA ATTORNEY GENERAL
SOLICITOR GENERAL'S OFFICE

SECTION 5 SUBMISSION
1275 West Washington = Phoenix, Arizona e 85007-2926
WWW.AZAG.GOV '
NO. Lo/ /ol 7
FACSIMILE COVER SHEET
To: Mr. T. Christian Herren
Chief, Voting Section, Civil Rights Division
U.S. Department of Justice . Fax No.: (202)6168-9514
From: Thormas M. Collins
Assistant Attorney General Pages: 3 (including cover)
Date: July 28, 2011
Re: Withdrawal of Submission under Section 5 of the Voting Rights Act
Ch. 105 (SB 1412), Laws 2011, § 3, AR.S. § 16-1005(D)
Attached is this office's withdrawal of preclearance submission.
<)
)
o
v
I 2

Please call Maureen Riordan at {602) 542-8015 if you do not receive the number of pages indicated
above,

CONFIDENTIALITY NOTICE. This facsimile containg information that may be legally privileged. It is intended
only for the use of the addressee(s) named above. If you are rot the intended reclpient, please be advised that
any dissemination or copying of this facsimile, or any action taken in refiance on its contents, may be strictly

prohibited. If you have received this facsimile in error, please notify us immediately at the above number and
dispose of the document in its entirety by shredding, Thank you.

#777072
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Tom Horne Office of the Attorney General OQirect Line {502} 542-3648
Attorney General State of Arizana Fayx (502) 542-8308

July 28, 2011

SENT VIA FACSIMILE TO:

T. Christian Herren

Chief, Voting Scction
Attn: John Powers

Civil Rights Division
Room 7254, NWB

U.S. Department of Justice
1800 G Street, N.W,
Washington, D.C. 20006

Re:  Withdrawal of Submission under Section 5 of the Voting righis Act, Ch. 105
(SB 1412), Laws 2011, § 3, A.R.S. § 16-1005(D), relating to Photo Identification

" Department of Justice File Number 2011-1619,

Dear Mr, Herren:

On April 26, 2011, our office submitted for preclearance Chapter 103, Senate Bill
1412, relating to early ballots. By letter dated June 27, 2011, the Department of Justice
precleared:

*  AR.8. § 16-343, relating to tamper evident return envelopes;

»  ARS. § 16-547, relating to instructions to voters casting early ballots;

* ARS. §16-1005(B)-(C) and (E)-(H), which relate to illegal voting practices.

The Department also requested supplemental information regarding some of the
remaining changes codified at A.R.S. § 16-1005(D). We hereby withdraw our April 26,

2010 submission of A.R.S. § 16-1005(D), a part of § 3 of Chapter 105, regarding the
delivery of early ballots.

1273 West Washington, Phoanix, Arizona 85007-2926 « Phone (602) 542-3333 « Fax (802) 542-8308
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Mr. T. Christian Herren
772872011
Page 2 of 2

If you have any questions regarding this matter or if you require any additional
information, please contact me at your early convenience.

Very truly yours,

Tom Home

Arizona Attorney General
Dave Cole

Solicitor General

Thomas Collins
thomas.collins@azag.gov

Assistant Attormey General

TMC.mvr

K2/93561

1275 \West Washington, Phoenix, Arizona 85007-2626 « Phone (602) 542-3333 « Fax (802) 542-8308

83/83
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U.S. Department of Justice
Civil Rights Division

TCH:RSB:RPL:JP:par:maf Voting Section - N
DJ 166-0 12-3 930 Femsylvani Avenue, NI
~ 0 l ] _1 61 9 Washingfon, 30 20530

June 27, 2011

Thomas Collins, Esg.
Assistant Attorney General
1275 West Washingion
Phoenix, Arizona 85007-2928

Dear Mr. Collins:

This refers to Chapter 105 (S.B. 1412) (2011), which amends the following statutes for
the State of Arizona:

1. A.R.S.§ 16-545, relating to tamper evident return envelopes,
2. A.R.S. § 16-547, relating to instructions to voters casting early ballots;

3. AR.S. §16-1005(B)-(C) and {E)-(H), which provides for criminal penalties for
participating in illegal voting practices; and

4. AR.S. § 16-1005(D), which provides for a photo identification requirement for
persons delivering more than ten early baliots, the recording of that person’s
information, and the compilation of a report based on the submittals on the Secretary of
State’s public website,

submitted to the Attorney General pursuant to Section 5 of the Voting Rights Act of 1965, 42
U.S.C. 1973¢c. We received your submission on April 26, 201 1.

Except as noted below, the Attorney General does not interpose any objection to the
specified changes. However, we note that Section 5 expressly provides that the failure of the
Attorney General to object does not bar subsequent litigation to enjoin the enforcement of the
changes. Procedures for the Administration of Section 5 of the Voting Rights Act of 1965, 28
CFR. 5141,

With regard to the enactment of A.R.S. § 16-1005(D), our analysis indicates that the
information sent is insufficient to enable us to determine that the proposed changes have neither
the purpose nor will have the effect of denying or abridging the right to vote on account of race,
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-
color, or membership in a language minority group, as required under Section 5. The following
information is necessary so that we may complete our review of your submission:

1. A detailed description of the process leading to the adoption of the proposed changes,
including:

a. the state's interesi(s) that will be served by the proposed legislation;

b. a description of any incident(s) or eveni(s), including date and location, which
prompted the sponsor(s) to introduce the proposed changes;

c. a listing of any other incident(s}), including date and location, cited by any
other legislator in support of the proposed changes;

d. the legislative history of the proposed changes, including a description and/or
copies, where applicable, of any conversations, documents, or any other type of
communication between members of the legislature and the secretary of state’s
office in drafting the referenced legislation;

e. adescription of any alternatives to the proposed provisions considered by the
state and the factual basis for the state’s conclusion that the proposed changes
better serve the state’s interest(s) than any alternative measures considered;

f. a chronological description of the state’s efforts, both formal and informal, 10
secure the public’s views of §16-1005(D)’s identification requirement, including a
description of any comments ar suggestions received, both before and after the
proposed change was adopted, and the names and day-time telephone numbers of
the persons making any such comments or suggestions, and the state’s response, if
any; and

g. the factual basts for the state’s conclusion that the proposed changes will not
have a retrogressive effect on the ability of duly registered minority voters
seeking to participate in the vote-by-mail process and to exercise their electoral
franchise effectively.

2. Identify all forms of photographic identification or other documentation that will be
acceptable to satisfy the statute’s identification requirement.

3. Provide a detailed description of the statewide report that will be posted on the
secretary of state’s website, delineating between the information provided by the
individual delivering the ballot that will be made available to the public and the
information that will be not be disclosed and the basis for such distinctions.
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23-
4, Describe the nature of and the schedule for training to be provided to elections
officials regarding the identification requirement and what steps the state will take to
publicize the identification requirements prior o the early voting period for the next
election.

The Attorney General has sixty days to consider a completed submission pursuani 1o
Section 5. This sixty-day review period will begin when we receive the information specified
above. Procedures for the Administration of Section 5 of the Voting Rights Act of 1965, 28 C.F.R.
51.37. However, if no response 1s received within sixty days of this rcquest, the Atiorney General
may object to the proposed changes consistent with the burden of proof placed upon the submitting
authority, 28 C.F.R. 51.40 and 51.52(a) and (c¢}. Changes that affect voting are legally
unenforceable unless and until the appropriate Section 5 determination has been obtained, Clark v.
Roemer, 500 1J.S. 646 (1991}; 28 C.F.R. 51.10. Therefore, please inform us of the action the State
of Arizona plans to take to comply with this request.

If you have any questions concerning this letter or if we can assist you in obtaining the
requested information, please contact Mr. John Powers (202-353-0337) of our staff. Refer to File
No. 2011-1619 in any response to this letter so that your correspondence will be channelled

properly.

ingerely,

T. Chris 1arén, Jr.

Chief, Voting Section
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Not Confidential

Memorandum of Telephonic Communication

Date: £/22/2011 Attorney/Analyst: John Powers File No.: 2011-1619
Other Party: Representative Ruben Gallego Race: (H) Tel. No.: 602-926-
3042

Title/Organization: State House of Representatives, District 16

Jurisdiction: State of Arizona
Subject: Chapter 105 (S.B. 1412) (2011)

Representative Gallego is in San Antonio to attend a conference for the
National Association of Latino Elected Officials, He notes that many of his
fellow legislators may be out of town since the legislative session has
recently ended, but if he sees any other Hispanic legislators at the
conference he will ask them to get in touch with me.

He strongly opposes Senate Bill 1412. The legislation was passed for a
discriminatory purpose because it was passed to Hispanic early voting
turnout. The legislation is meant to target Hispanic voters who are less
familiar with the vote by mail process and are more easily intimidated due
to the anti-Latine climate in the state, for reasons explained in more
detail below. Additionally, the legislation could have a discriminatory
effect on Native Americans in the state. Finally, due tc the vagueness of
the photo identification and procedure for posting information online, he 1is
concerned that the law may be enforced arbitrarily or subjectively with
regard to minority voters.

He acknowledges that traditionally Anglo voters voted by mail in far larger
numbers than their Hispanic counterparts. The percentage of Latinos who
vote by mail exploded in the past election cycle, however. This is because
municipalities and counties throughout the state, in particular Phoenix and
other municipalities in Maricopa County have reduced their number of polling
places and physical early voting locations. He believes that Phoenix has
just 15 consclidated voting centers now. A negative effect on Hispanic vote
by mail turnout could cause a net decrease in Hispanic voter turnout overall
due tc the reduced number of polling places and physical early voting
locations. Given that Latinos often deo not have as easy access Lo
transportation compared to others, minority voters who are negative affected
by this law will not be able to mitigate its effects as easily others.

As a result, for the 2010 election Hispanic organizations and the Latino
community in general changed its strategy, because it was more difficult for
Latinos to access the limited number of polling places. Hispanic vote by
mail turnout greatly increased during the 2010 election. Since Hispanic
households in Arizona are traditionally compared to other groups, and
because Hispanic voters were frequently less familiar with the vote by mail
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process and did not trust their mailman or feel comfortable taking the
ballot in themselves, in many cases a single family member or a community
leader would take more than ten early voting ballots and turn them in at a
single time.

This sudden incregse in the Hispanic community’s use of the vote by mail
process caused Republicans to raise accusations of voter fraud. This is
particularly true in Yuma County, where Senator John Shooter alleged that a
widespread campaign of vote by mail fraud was taking place. 1In particular,
accusations were made against a specific Hispanic community group called “Mi
Familia Vota.” The Yuma County Recorder later publicly stated that the
claims were baseless, but it nonetheless became a major issue on the
internet and received a lot of attentien. That is why the photo
identification provisicns are in this bill,

Gallego acknowledges that the photo ildentification requirement and the
procedure for posting information on the Arizona Secretary of State website

may seem “welrd and benign.” But, he says, it is typical of how the Arizona
legislature conducts 1ts business—toc ccuch provisions with bite in seemingly
innocuous language. The photo identification requirement will have a

chilling effect on early voting by mail in the Hispanic community. Hispanic
families 1n his district are typically larger and encompass more extended
family members, such as grandparents, aunts, and cousins, than those of
other racial and minority language groups. He says that “Hispanic families
cluster together.” These community leaders and other family members who
collected large numbers of early voting ballots in the last election will
not want to do so in the future 1if their name and information is going to be
posted on the Arizona Secretary of State’s website. He has already spoken
to constituents who are afraid of being harassed by radical people who get
access to their personal information.

Gallego notes that the atmosphere in Arizona is scary, particularly for
minorities. Anti-immigrant and anti-Latine sentiment is stronger than ever,
and people have been shaken by the shooting of Congresswoman Giffords.
Minorities are intimidated all the time in Arizona—it is part of their way
of life. Additionally, since Hispanics have come to voting by mail later in
the process compared to other groups, they are less comfortable with the
process and more likely to be dissuaded from using it than others.

He also notes that Senate Bill 1412 could have a retrogressive effect on the
ability of Native American voters to participate in the electoral process,
Many Native Americans do not have licenses or other forms of photo
identification, so it would be more difficult for them to comply with that
reguirement. Additionally, due to the isoclated nature of reservatiocons and
their coftentimes communal living structure, it may also be the case that an
elder or community leader would gather early ballots and turn them in
together. He also notes that they may be especially likely to be
intimidated by the knowledge that their personal information could he posted
on the Arizona Secretary of State’s website.
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Not Confidential
Memorandum of Telephonic Communication

Date: 6/24/2011 Attorney/Analyst: John Powers File No.: 2011-1619
Cther Party: Nancy Ramirez, Esq. Race: (H) Tel. No.: 213-629-2512
Title/Organization: Regional Counsel, MALDEF
Jurisdiction: State of Arizona
Subject: Chapter 105 (S.B. 1412) (2011)
Ms. Ramirez says that her office is concerned with the part of the S5.B. 1412
that provides for the photo identification requirement and posting people’s
personal information on the Arizona Secretary of State’s website. This
could have a chilling effect on the willingness of members of the minority

community te ccllect and deliver mail ballots.

She does not have objections to the other portions of the bill.
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Not Confidential
Memorandum of Telephonic Communication
Date: 6/23/2011 Attorney/analyst: John Powers File No.: 2011-1618
Cther Party: Amanda Rusing Race: (w) Tel. No.: 602-926-4139
Title/Organization: Senator Shooter’s Legislative Aide

Jurisdiction: State of Arizona

Subject: Chapter 105 ({(S.B. 1412} (2011)

Ms. Rusing says that $.B. 1412 was adopted following a series of suspicious
practices in rural counties. She says that there is “a lot of voter fraud”
occurring, specifically in the vote by mail process. 1 asked her to
describe the suspicious activities, and she said that she cannot speak with
authority to anything in particular; she has heard rumors from various
sources.

She says that the photo identification provision was inserted into the bill
te ensure accountabllity in the vote by mail process. Under the current
practice, anyone can drop a bunch of early ballots off at the recorder’s
office and just leave, As a result, authorities would not be able to find
out whe committed the voter fraud. By forcing pecple to provide photo
identification and their information, if voter fraud has occurred it can be
traced back to the person who delivered the ballots and they can be
prosecuted,

I asked her why the bill included the provision providing for the procedure
to post people’s information on the Secretary of State’s website, and she
says that she does not know. She says that it has yet to be determined what
information will be posted online.

She says that 5.B. 1412 is very important to Senator Shooter. She will try
to arrange a phone conversation with him for later today.
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Not Confidential
Memorandum of Telephonic Communication

Date: 6/22/2011 Attorney/Analyst: John Powers File No.: 2011-1619

Other Party:(bx7xc) Race: Tel. No.: |(P)7)C)

Title/Organization: employee, Yuma County Recorder’s office
Jurisdiction: State of Arizona

Subject: Chapter 103 (S.B. 1412} (2011,

(LI7)C) says trat(b) has been in the county recorder’s office for about
fourteen years, [(D)7|vas not working during the 2010 electicn cycle, but [(0)(7)

will pass on my information to the county recorder [[DY7XC) lin case m{:an
help.

(OX7)is not familiar with S.B. 1412, but it would cause the recorder’s office
te radically change the way it currently receives vote by mail ballots. The
recorder’s office currently has a mailbox in which it receives those ballots
by mail. 8Some voters come and put their ballots in the mailbox in person.
The mailbox is open 24 hours a day, 50 people can turn them in at any time.
If the county had to catalogue every perscon who delivered more than ten
ballots, however, then it might have to end that practice to ensure that
people come inte the office during business hours.

Based Qnﬁﬁzszperience, the county does not experience a great deal of
traffic from persons returning large numbers of vote by mail ballots by mail
in groups of ten or more. That could be, of course, because people just put
the ballots in the mailbox and no one notices. The exception to that is the
City of Marin, where people do tend to bring up vote by mail ballots in
groups. It is a smaller city of about 15,000 persons, but it is near the
border with Mexico and almost everyone is Hispanic,

(b){7|says that claims of voter fraud in Yuma are overblown, and behind the
scenes reflect a battle for power between different political groups. While
(b)7 |was not around,believes the controversy in 2010 was over returning
permanent early voting list reguest forms. These forms, of course, are
different from the actual early voting ballots themselves. The issue could
become a bigger in the future as more people join the vote by mail list.
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Not Confidential
Memorandum of Telephonic Communication
Date: 6/22/2011 Attorney/Analyst: John Powers File No.: 2011-161%

Cther Party: Representative Macario Saldate Race: (H) Tel. No.: 520-
623-5654, 520-336-4939

Title/Organization: State House of Representatives
Jurisdiction: State of Arizona

Subject: Chapter 105 (S.B. 1412) (2011)

Left message.
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Not Confidential
Memorandum of Telephonic Communication
Date: 6/23/2011 Attorney/Analyst: John Powers File No.: 2011-1619
Other Party: Senator Don Shooter Race: (w) Tal. No.: 602-926-4139
Title/Organization: State Senate, District 24
Jurisdiction: State of Arizona
Subject: Chapter 105 (S.B. 1412) (2011)

Left message.
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Not Confidential
Memorandum of Telephonic Communication
Date: 6/22/2011 Attorney/Rnalyst: John Powers File No.: 2011-1619

Other Party: Representative Sally Ann Gonzales Race: {(H) Tel. No.: 602-
926-3278, 520-990-8130

Title/Organization: State House of Representatives

Jurisdiction: State of Arizona

Subject: Chapter 105 (5.B. 1412} (2011)

Left message.
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Not Confidential

Memorandum of Telephonic Communication
Date: 6/24/2011 Attorney/Analyst: John Powers File No.: 2011-1619
Other Party: Ben Monterroso Race: (H} Tel. No.: 713-315-0219
Title/Organization: Executive Director, Mi Familia Vota
Jurisdiction: State of Arizona
Subject: Chapter 105 (S.B. 1412} ({2011}
Mr., Monterroso says that he is interested in reviewing the proposed
legislation and would like to make a FOIA request to review the instant
submission. He will get in touch with the his branch director in Arizona,

as he is the national director, and will ask him to give us a call next
week.



Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/1¢ Page 109 of 161

Not Confidential
Memorandum of Telephonic Communication

Date: 6/24/2011 Attorney/Analyst: John Powers File No.: 2011-1619

bY}7XC
Other Party: Senator Jorge Garcia Race: (H) Tel. No.:( C)

Title/Organization: Senate Majority Leader
Jurisdiction: State of Arizona
Subject: Chapter 105 (3.B. 1412) (2011)

Left message.
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Not Confidential

Memorandum of Telephonic Communication

Date: 6/22/2011 Attorney/Analyst: John Powers File No.: 2011-1619
Other Party: Representative Richard Miranda Race: (H) Tel. No.: 602-
926-3042

Title/Organization: State House of Representatives, District 13
Jurisdiction: State of Arizona

Subject: Chapter 105 (5.B. 1412) (2011)

Left message.
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Not Confidential
Memorandum of Telephonic Communication
Date: 6/23/2011 Attorney/Analyst: John Powers File No.: 2011-1619
Other Party: Bmy Bjelland, BEsq. Race: Tel. No.: 602-615-8562
Title/Organization: Arizona Elections Director
Jurisdiction: State of Arizona
Subject: Chapter 105 (S.B. 1412} (2011)

Ms. Bjelland says that she and other members of the Arizona Secretary of
State’s office worked with Senator Shooter in drafting the proposed
legislation. The reason is that he had initially proposed some ideas that
the office did not think were workable. For example, he first wanted to
eliminate the vote by mail process entirely, then he wanted tc ban people
from bringing in ten or more mail ballots at time. 2As a result, she is very
knowledgeable about the S.B. 1412 and the process by which it was adopted.

S$.B. 1412 was targeted at voting practices in predominantly Hispanic areas
in the southern portion of the state near the Arizeona border. Shooter and
others were mainly concerned about practices in San Luis, which is a border
town in Yuma County, but concerns were also raised by legislators aligned
with the Tea Party who represent the southern parts of Pima and Cochise
Counties. The purpose is teo prevent illegal immigrants, persons with green
cards who are ineligible to wvote, and other persons who are not registered
voters from participating in the electoral process.

The event that spurred the legislation involved a dispute that arose in San
Luis, a small city in Yuma County located in what is called “south county,”
on the border with Mexico. A large majority of the population of the city
are Hispanics. Two Hispanic women who had previously worked on campaigns
tocgether had a bitter falling ocut. One of the women wrote a letter to a
local council member named David Luna, in which she accused the other woman
of engaging in veoter fraud, and admitted doing so herself when they worked
together. Luna forwarded the complaint, which was originally written in
Spanish, to the Secretary of State’s office, who forwarded it on to the FBI.

Both the FBI and the Secretary of State’s office locked into the matter and
found no evidence of wrongdoing. The FBI eventually closed its
investigation, while the Secretary of State monitored elections in Yuma
County during the 2009 election cycle, again finding nothing. However, the
allegations were picked up by Tea Partiers and Republican candidates in the
area, and the issue received a lot of press attention.

She says that she does not know how widespread the problem is, but in her
opinion “it is part of life in San Luis of how things have been run for
years.” She thinks the problem may result “from the different way that
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Mexicans do their elections.” She says that there is corrupticn in the
government and the voting process in Mexico, and that people who live close
to the border are more impacted by that. She grew up in Tucsocon, and was
told growing up that you have to be careful in Mexico because you cannot
trust their government the way you can trust the United States government.
These problems may have crossed the border.

The photo identification requirement was Senator Shooterfs idea. His
understanding is that political machines £ill their car trunks with ballots
and then take them to the county recorder’s office. The photo
identification provision will prevent people from bringing in “buckets full
of ballots” because individuals will be accountable and possibly prosecuted
if they violate the law. She notes that this piece will be harder tc manage
from a procedural perspective, because it is a significant change from
current practice.

The procedure for posting on the Secretary of State’s website was created
her office as a way 0of placating Senator Shooter. He wanted to ban the
process entirely, but the Secretary of State’s office maintained that it
wanted to accumulate evidence that voter fraud was occurring before taking
that step. This way, the Secretary of State can track this information
officially and it can be determined whether or neot mail ballcot fraud is a
problem that needs to be addressed.

Many in the Secretary of State’s coffice were worried about the Secticn 5
review of $.B. 1412. She was worried that Senator Shooter may have “bit off
more than he can chew.” She asks if the Department of Justice can preclear
part of the bill, or it has tc review everything together, to which I
respond different voting changes can receive different determinations.

The Secretary of State would have to approve rules regarding the process for
retaining information from the person’s photo identification as part of the
records of the voting location. The Secretary of State does not, however,
have to approve rules related to what information would be posted on its
website online because it is just a report. She says that it has not
determined what information will be on the reports, but says that the
information will not be “personal.,”
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Not Confidential

Mamorandum of Telephonic¢c Communication
Date: 6/23/2011 Attorney/Analyst: John Powers File No.: 2011-1619
Other Party: Thomas Collins, Esq. Race: Tel. No.: 602-542-8648
Title/Organization: Assistant Attorney General
Jurisdiction: State of Arizona
Subject: Chapter 105 (5.B. 1412) (2011}
Photo identification requirements:

Mr. Collins says that he does not currently have much detall about the
genesis of the photo identification provisions of the statute at his
disposal. The section of Chapter 105 that creates A.R.S$. 16-1005(D) was
adopted because the legislature was concerned about delivering early ballots
in bulk%. The legislators also wanted to require elections officials to take
the information of people delivering the ballots and have that infermation
sent to the Secretary of State to compile a report. Those requirements are
related generally to the concerns of Chapter 105, by adding protection to
the electoral process through the identification of those persons who
deliver mail ballots.

He takes a second to look at the legislative record. It indicates that 5.B.
1412 was referred and went through both the house and senate committee
process. At cone point the bill would have made it unlawful to deliver more
than six mail ballots. That portion of the bill was eventually discarded,.
He does not know what discussions led to that portion of the bill being cut,
He also does not know whether there were any discussions about past events
in Yuma County during floor debates.

Rest of Chapter 105:

Mr. Collins says that the first section ¢f the bill, which amends A.R.S. 16-
545, 1s related to the provision of tamper evident envelopes. The second
section relates to informing voters of the tamper evident envelope
requirement and reminding them of the rules prescription on buying and
selling of votes. Most of the third section provides for more detail
regarding the kinds of election offenses that qualify for punishment. They
are generally related to marking someone else’s ballct or offering to
purchase or sell ballots.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

The Ohio Organizinq
Collaborative, ef al.,

Plaintiffs, Case No. 2:15-cv-1802
V. Judge Michael H. Watson
Jon Husted, ef al., Magistrate Judge King
Defendants.
OPINION AND ORDER

Plaintiffs moved, in limine, to exclude the testimony of two of Defendants’
expert witnesses pursuant to Federal Rule of Evidence 702. ECF Nos. 75 & 76.
At trial, the Court permitted Defendants to proffer the expert testimony, reserving
ruling on its admissibility until after trial. For the following reasons, the Court
GRANTS IN PART AND DENIES IN PART Plaintiffs’ motions.

I ANALYSIS
The admissibility of expert witness testimony is governed by Federal Rule

of Evidence 702, which provides:

! Plaintiffs amended their complaint to substitute The Ohio Organizing Collaborative
with the Ohio Democratic Party (“ODP”}, the Democratic Party of Cuyahoga County
(*DPCC”), and the Montgomery County Democratic Party (‘MCDP”). Am. Compl., ECF
No. 41.
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A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge
will help the trier of fact to understand the evidence or to determine a
fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods;
and

(d) the expert has reliably applied the principles and methods to the
facts of the case.

Fed. R. Evid. 702.

This rule reflects the well-established judicial precedent that expert
testimony must be both relevant and reliable and that district courts must act as
“gatekeepers” in determining the admissibility of such testimony. Johnson v.
Manitowoc Boom Trucks, Inc., 484 F.3d 426, 429 (6th Cir. 2007) (discussing
Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993) and Kumho Tire Co. v.
Carmichael, 526 U.S. 137, 147 (1999)).

The proponent of expert testimony must establish its admissibility by a
preponderance of proof. Nelson v. Tenn. Gas Pipeline, Co., 243 F.3d 244, 251
(6th Cir. 2001) {citing Daubert, 509 U.S. at 592 n.10). Whether to admit expert
testimony is within the district court’s discretion. Johnson, 484 F.3d at 429
(citation omitted). Notably, “[t]he ‘gatekeeper’ doctrine was designed to protect
juries and is largely irrelevant in the context of a bench trial.” Deal v. Hamilton
Cnly. Bd. of Edu., 392 F.3d 840, 852 (6th Cir. 2004); United States v. Demjanjuk,

367 F.3d 623, 633 (6th Cir. 2004) (citation omitted) (a court’s discretion in

Case No. 2:15-cv-1802 Page 2 of 26
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admitting expert testimony is “particularly broad in a bench trial.”); see also
Gonzales v. Nat'l Bd. of Med. Exam’rs, 225 F.3d 620, 635 (6th Cir. 2000)
(“[Djistrict courts conducting bench trials have substantial flexibility in admitting
proffered expert testimony at the front end, and then deciding for themselves
during the course of trial whether the evidence meets the requirements of Kumho
Tire Co. and Daubert and deserves to be credited.”) (citations omitted) (Gilman,
J., dissenting).

Plaintiffs moved, in limine, to exclude the testimony of two of Defendants’
expert withnesses pursuant to Federal Rule of Evidence 702: (1) Dr. M.V. Hood, I
(“Dr. Hood”) and (2) Sean P. Trende (“Trende”). ECF Nos. 75 & 76. At trial, the
Court permitted Defendants to proffer the expert testimony, reserving ruling on its
admissibility until after trial. Having now heard the expert testimony and
reviewed the reports, the Court grants in part and denies in part Plaintiffs’
motions.

A. Dr. Hood

Dr. Hood authored an initial report in which he discusses changes to
Ohio’s early-in-person (“EIP”) voting procedures, the provision of direct recording
electronic voting machines (“DRE machines”), the administration of multi-precinct
voting locations, and the changes to administrative procedures regarding
provisional and absentee ballots. See DX 15 at 2. Dr. Hood also authored a
rebuttal report in response to a report produced by one of Plaintiffs’ experts, Dr.

Jeffrey Timberlake. DX 18. At trial, the Court admitted Dr. Hood as an expert in

Case No. 2:15-cv—-1802 Page 3 of 26
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political science, public policy related to election laws, election administration,
voter fraud, and voter behavior. Tr. Trans. 12, ECF No. 99.

Plaintiffs did not object to Dr. Hood’s admission as an expert, but they seek
to exclude his testimony and reports on the ground that his methodology and
opinions are unreliable.

In evaluating the reliability of expert testimony, courts consider a non-
exhaustive list of factors, including:

(1) whether a “theory or technique . . . can be (and has been)

tested”; (2) whether the theory “has been subjected to peer review

and publication”; (3) whether, with respect to a particular technique,

there is a high “known or potential rate of error” and whether there

are “standards controlling the technique’s operation”; and (4)

whether the theory or technique enjoys “general acceptance” within

a “relevant scientific community.

Johnson, 484 F.3d at 429 (citing Daubert, 509 U.S. at 592-94). These factors do
not constitute a definitive checklist; rather, “the gatekeeping inquiry must be tied
to the facts of a particular case,” depending on ‘the nature of the issue, the
expert's particular expertise, and the subject of his testimony.” Id. at 430
(citations omitted). Indeed, district courts enjoy the same broad latitude in
deciding how to determine reliability as they do in making their ultimate reliability
determination. Kumho, 526 U.S. at 142 (citations omitted). Thus, while the
above-listed factors may be pertinent in certain cases, in cases involving non-
scientific expert testimony, the relevant reliability concerns may instead focus
upon the expert’s personal knowledge or experience. See id. at 150; Nelson,

243 F.3d at 251 (“In Kumho, the Court reiterated that the factors mentioned in

Case No. 2:15—cv-1802 Page 4 of 26
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Daubert were neither definitive, nor exhaustive, and may or may not be pertinent
to the assessment in any particular case.” (citing Kumho, 26 U.S. at 141)).

Additionally, Federal Rule of Evidence 703 permits an expert to “base an
opinion on facts or data in the case that the expert has been made aware of or
personally observed.” Fed. R. Evid. 703. Moreover, “[i]f experts in the particular
field would reasonably rely on those kinds of facts or data in forming an opinion
on the subject, they need not be admissible for the opinion to be admitted.” /d.

1. Subjective View of Ohio’s Voting Laws

Plaintiffs first seek to exclude Dr. Hood's testimony on the ground that his
reports contain his unsupported subjective opinions of Ohio’s voting laws. Citing
to certain examples, Plaintiffs argue that these unsupported opinions fail to
consider the burdens on voters, are not testable, have not been peer reviewed,
and fail to include an error rate. As such, Plaintiffs submit, these opinions are not
within Dr. Hood's specialized knowledge.

The Court declines to prohibit Dr. Hood’s testimony in its entirety on this
ground. As Defendants point out, Dr. Hood bases his opinions on quantitative
and qualitative analyses as well as his experience as a political scientist. First,
with the exception of the North Carolina and Georgia case studies addressed
below, Plaintiffs do not appear to challenge the admissibility of Dr. Hood’s
qualitative analyses. Second, Dr. Hood confirmed that qualitative analysis is
“‘important in political science” and that relying on qualitative data is an accepted

methodology in the field. Tr. Trans. 25-26, ECF No. 99; see also Hood Dep.

Case No. 2:15—cv—1802 Page 5 of 26
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159, 201, ECF No. 75-5. The inability to test opinions based on qualitative data
and the lack of peer review does not automatically render them unreliable,
especially in cases such as this one where the nature of the expert testimony is
not normally subject to the type of scientific testing initially contemplated by
Daubert. See Fed. R. Evid. 702, advisory committee notes (recognizing that
“[s]lome types of expert testimony will be more objectively verifiable, and subject
to the expectations of falsifiability, peer review, and publication, than others.”);
First Tennessee Bank Natl Assoc. v. Barreto, 268 F.3d 319, 334 (6th Cir. 2001).
Therefore, to the extent Dr. Hood’s opinions are the result of qualitative analysis,
the Court does not automatically exclude them as unreliable. Last, given Dr.
Hood’s experience, the Court cannot find that the entirety of his reports or
testimony is outside of his expertise.?

Nevertheless, the Court will consider Plaintiffs’ concerns when evaluating
Dr. Hood's opinions in its analysis of Plaintiffs’ claims. Specifically, to the extent

any of Dr. Hood'’s opinions are based solely or primarily on his experience in the

2 Dr. Hood is a tenured professor of political science at the University of Georgia, where
he has been a member of the faculty since 1999 and, among other things, teaches a
graduate-level class in election administration. Tr. Trans. 56, ECF No. 99. His
research concentrates on the area of election administration, voting behavior, and racial
politics, and he publishes in the area of election administration, having authored, infer
alia, one peer reviewed article on early voting and peer reviewed work on voter ID laws
and voter fraud. /d. at 5, 7-8, 125. He has previously testified as an expert in cases
where he provided an opinion about the public policy implications of election laws,
including North Carolina State Conference of the N.A.A.C.P. v. McCrory, No. 1:13—cv—
658 (M.D.N.C.}. /d. at 11-12.

Case No. 2:15—cv—-1802 Page 6 of 26
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field, the Court will consider them only if they satisfy Rule 702's requirements for
offering such opinions. See Fed. R. Evid. 702, advisory committee’s note.
Additionally, the Court will not rely on any opinions that constitute unsupported
conclusory opinions as to the reasonableness of the challenged laws. Further, in
determining the relevance and weight of specific opinions, the Court considers
the extent to which they address the burdens of Ohio’s laws on voters. Cross-
examination was the proper avenue for addressing these concerns, and indeed,
Plaintiffs vigorously cross-examined Dr. Hood on the bases for his subjective
opinions.

2. Anecdotes in Declarations by Local Officials

Plaintiffs next seek to exclude Dr. Hood’s testimony regarding portions of
his reports that rely on the declarations of elections officials.

Plaintiffs first argue that Dr. Hood’s analyses based on the declarations
consist of merely restating and blindly adopting the unsupported, ipse dixit
statements of non-expert elections officials. They emphasize that the declarants
were selected by defense counsel, that Dr. Hood never personally questioned
the declarants or developed the questions asked of them, that he did not conduct
any follow-up interviews with the declarants, and that he failed to confirm their
declarations with hard data. Merely restating such declarations, Plaintiffs argue,
does not constitute a discernable accepted methodology. In addition, they argue

that the declarations are hearsay and are inadmissible under Rule 703 because

Case No. 2:15—cv-1802 Page 7 of 26
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they do not constitute the type of information upon which experts in the field
would reasonably rely.

Plaintiffs’ argument is not well taken. First, Defendants have presented
evidence suggesting that Dr. Hood's consideration of the declarations is an
accepted methodology in political science. Dr. Hood testified that his
consideration of declarations is a form of qualitative data analysis, that the use of
qualitative data is an accepted practice in political science, and that statements
of elections officials are an accepted form of qualitative data in political science
work. Tr. Trans. 23, 26, ECF No. 99; Hood Dep. 159, 201, ECF No. 75-5.
Absent any evidence to the contrary, the Court declines to hold that Dr. Hood's
use of the declarations as part of his qualitative analysis was improper.®

Second, although the declarations constitute hearsay, the record contains
some evidence that experts in the field would reasonably rely on such
declarations in forming opinions on election laws. Again, Dr. Hood confirmed
that statements of election officials are an accepted form of qualitative data in
political science work, and he confirmed that he has previously relied on

statements of election officials in his research related to public policy and voting

® In reaching this conclusion, the Court is mindful of authority in this Circuit that experts
are generally not permitted to base their testimony on the opinions of others not
qualified or present at trial. See, e.g., Mikes Train House, Inc. v. Lionel, L.L.C., 472
F.3d 398, 409 (6th Cir. 2006) {recognizing that the Sixth Circuit has so held); Stokes v.
Xerox Corp., No. 05-71683, 2008 WL 275672, at *6—7 (E.D. Mich. Jan. 28, 2008)
(excluding expert testimony based on the non-expert report of a non-expert witness).
That authority, however, is based on a Sixth Circuit decision issued before the
promulgation of Rules 702 and 703. See Taylor v. B. Heller & Co., 364 F.2d 608, 613
(6th Cir. 1966) (holding that expert’s reliance on the opinions of others not qualified as
experts or present at trial violated Ohio law and Federal Rule of Civil Procedure 43(a)).

Case No. 2:15—cv-1802 Page 8 of 26
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laws. Tr. Trans. 23, ECF No. 99. The Court does not find it unreasonable that
the observations and opinions of those administering elections are relevant to a
qualitative assessment of voting procedures. See id. at 18 (it was important to
Dr. Hood to obtain information from elections officials because they “are the
individuals who are literally implementing the election law and a lot of times you
can learn things from talking to individuals who are implementing a law that
you're not going to get by simply reading the election code . . . ."). Accordingly,
Dr. Hood'’s reliance on the declarations is not prohibited by Rule 703, and the
Court declines to find Dr. Hood'’s reports or testimony unreliable on this ground.
Nevertheless, as explained in greater detail in its Findings of Fact and
Conclusions of Law, the Court is cognizant of Plaintiffs’ concerns with Dr. Hood’s
reliance on the declarations. For example, the Court recognizes that some of the
statements upon which Dr. Hood relies constitute the opinions of elections
officials as opposed to verifiable facts; that while the declarations are sworn
statements, they were prepared for purposes of litigation; and that not all
declarants were available for cross-examination at trial. Further, the Court is
cognizant of Plaintiffs’ vigorous cross-examination of Dr. Hood, which elicited
testimony regarding the political affiliations of the declarants, Dr. Hood’s lack of
input in the selection of the declarants or the questions asked of them, and Dr.
Hood's failure to verify the information provided. Tr. Trans. 118-22, ECF No. 99.
The Court considers these factors when evaluating the weight and credibility of

Dr. Hood’s opinions. See Allied Erecting and Dismantling Co., Inc. v. U.S. Steel

Case No. 2:15-cv—1802 Page 9 of 26
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Corp., No. 4:12—cv-1390, 2015 WL 1530648, at *14 (N.D. Ohio April 6, 2015)
(finding that challenge to reliability of expert testimony based on the expert's
restatement of the opinions of other individuals relates to evaluation of weight of
expert testimony, not admissibility). Moreover, the mere repetition of an
individual’s statement in an expert report does not render the statement expert
testimony, and the Court will therefore rely only on Dr. Hood’s independent
opinions based on the information contained in the declarations rather than on
the information itself.

3. Case Studies

Plaintiffs next challenge the reliability of Dr. Hood’s North Carolina and
Georgia case studies.

Dr. Hood’s case studies primarily provide quantitative data and statistical
analysis regarding voter turnout in the 2010 midterm and 2014 general elections
in North Carolina and Georgia. Based on those studies, he concludes that
“‘[d]espite reductions in the early in-person voting periods in these states and the
elimination of same-day registration, black early voting turnout in North Carolina
and Georgia . . . actually increased in subsequent election cycles.” DX 15 at 31.

The only way that Dr. Hood appears to relate these case studies to Ohio in
his report is through the following conclusions:

A reduction in the early voting period in North Carolina far greater

than the reduction experienced in Ohio (and concomitant elimination

of SDR), failed to produce any negative effects on electors following

implementation in the 2014 general. This conclusion holds for the
electorate at large and for black voters in particular.

Case No. 2:15—cv-1802 Page 10 of 26
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This example is instructive given the fact that under a much higher
standard and where the burden of proof lay with Georgia, the
Department of Justice permitted an alteration to the State’s early
voting law which was more stringent than that being litigated in the
current case in Ohio.

In this regard then Ohio’s elimination of SDR is certainly not outside
the mainstream. Additional evidence brought to bear on the
question of shortening the early-in-person voting period and
eliminating SDR in North Carolina and Georgia also failed to show
any disparate impact on turnout in general, or for black voters in

particular.

Hood Decl. 29-30, 41, ECF No. 75-3. Dr. Hood relates these case studies to
Ohio in his testimony by opining that the case studies are helpful in
understanding the impact of changing Ohio’s laws because of the similarities
between the three states’ laws and the fact that, unlike Ohio, North Carolina and
Georgia provide statistics on early voting use by race. Tr. Trans. 64, ECF No.
99; DX 15 at 29-30, 41.

Plaintiffs argue that in his analysis of voting trends in North Carolina and
Georgia, Dr. Hood “provides only simplistic historical calculations and figures
without providing the controls necessary to apply [the] results to the prospective
effect of the laws being challenged on Ohio’s voters.” Mot. 8, ECF No. 75. They
specifically point to both his failure to account for the differences in the nature of
midterm and general elections in North Carolina and Georgia and the differences
between those states and Ohio. They further note that the case studies are not

testable, have not been peer reviewed, and have no calculable error rate.
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Plaintiffs’ argument is not well taken. Dr. Hood'’s failure to account for
certain controls in his case studies does not change the fact that his studies and
opinions have a reasonable factual basis—the quantitative analysis of data
regarding voter turnout and registration. See United States v. L.E. Cooke Co.,
991 F.2d 336, 342 (6th Cir. 1993) (“Where an expert’s testimony amounts to
‘mere guess or speculation,’ the court should exclude his testimony, but where
the opinion has a reasonable factual basis, it should not be excluded. Rather, it
is up to opposing counsel to inquire into the expert’s factual basis.”). Plaintiffs’
challenge to Dr. Hood's failure to account for various controls in his case studies
therefore implicates the accuracy and credibility of those studies, as well as their
relevance to the impact of Ohio’s laws on voter turnout, but not their reliability.
C.f. In re Scrap Metal Antitrust Litig., 527 F.3d 517, 529-32 (6th Cir. 2008).
Plaintiffs appropriately examined Dr. Hood’s failure to account for various
controls on cross-examination, and the Court will consider that testimony in
evaluating the weight of Dr. Hood’s opinions. Tr. Trans. 149-55, ECF No. 99.
Moreover, as stated above, considerations of testing, peer review, and error rate
are not determinative of admissibility.

4. DRE Machines

Plaintiffs last seek the exclusion of Dr. Hood’s testimony regarding the

formula for providing DRE machines—specifically that the change to the formula

can be logically justified and makes intuitive sense—on the grounds that his
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opinion is cursory and based only on his subjective views and the election official
testimony on which he improperly relied.

Defendants respond that Dr. Hood’s experience and expertise in election
administration is a reliable basis for his opinion and that he properly relied on the
declarations for the same reasons explained above.

Experience alone, or experience in conjunction with other knowledge, skill,
training, or education, may provide a sufficient foundation for expert testimony.
Fed. R. Evid. 702, advisory committee’s note; Dickenson v. Cardiac and Thoracic
Surgery of E. Tenn., 388 F.3d 976, 980 (6th Cir. 2004). “In certain fields,
experience is the predominant, if not sole, basis for a great deal of reliable expert
testimony.” Fed. R. Evid. 702, advisory committee’s note. Nevertheless, “[i]f the
witness is relying solely or primarily on experience, then the witness must explain
how that experience leads to the conclusion reached, why that experience is a
sufficient basis for the opinion, and how that experience is reliably applied to the
facts. The trial court’s gatekeeping function requires more than simply ‘taking the
expert’'s word for it.” /d., Thomas v. City of Chattanooga, 398 F.3d 426, 432 (6th
Cir. 2005).

Here, Defendants point to the fact that Dr. Hood is qualified as an expert in
election administration, teaches graduate-level classes, conducts research in that
area, is published in peer-review journals, and attends conferences related to

election sciences. Hood Dep. 92-93, ECF No. 75-5; see also DX 15 at 1.
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While this evidence may establish that Dr. Hood has sufficient experience
in election administration to qualify him as an expert in that area, the evidence
does not demonstrate how that experience leads to his conclusion that the DRE
formula can be logically justified, why that experience is a sufficient basis for his
opinion, and how that experience is reliably applied to the facts used to arrive at
his conclusion. Nor did Dr. Hood offer any testimony to that effect. Accordingly,
his opinion that the formula makes logical and intuitive sense constitutes an ipse
dixit assertion that the Court cannot accept as expert testimony.

B. Trende

Trende authored an initial report in which he attempts to place the
challenged laws in a national context and examine whether there is sufficient
evidence to support a causal link between the changes in Ohio’s voting laws and
any anticipated changes in African American, as compared to white, voter
participation. DX 14; Tr. Trans. 49-50, ECF No. 103. Trende alsc authored a
rebuttal report in response to a report produced by Plaintiffs’ expert, Dr. Jeffrey
Timberlake. DX 17.

Plaintiffs seek to exclude Trende’s reports and testimony on the grounds
that he lacks the requisite experience to testify as an expert and that his
methodology is unreliable.

1. Whether Trende is Qualified to Testify as an Expert
Plaintiffs first argue in their motion in limine that Trende lacks the requisite

experience to testify as an expert in this case. After hearing Trende’s
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qualifications at trial, the Court orally admitted him as an expert, over Plaintiffs’
objection, in the fields of campaigns and elections, voter behavior, voter turnout,
demographic trends, and political history. Tr. Trans. 49, ECF No. 103. Given
Plaintiffs’ motion in limine, the Court outlines its justifications for doing so here.

Rule 702 permits courts to qualify a withess as an expert based on his or
her knowledge, skill, experience, training, or education. Fed. R. Evid. 702.
“‘Although a witness is not a qualified expert simply because he self-identifies as
such, [courts] take a liberal view of what ‘knowledge, skill, experience, training, or
education’ is sufficient to satisfy the requirement.” Bradley v. Ameristep, Inc.,
800 F.3d 205, 208-98 (6th Cir. 2015) (citation omitted). The issue “is not the
qualifications of a witness in the abstract, but whether those qualifications
provide a foundation for a withess to answer a specific question.” Rose v. Truck
Centers, Inc., 388 F. App’x 528, 533 (6th Cir. 2010) (citation omitted).

Trende, who holds a B.A. in history and political science, an M.A. in
political science, and a J.D., has been studying and following United States
elections for almost twenty years. Trende Decl. {1 6-9, ECF No. 76-3. He has
been a Senior Elections analyst at RealClearPolitics since 2009 and a Senior
Columnist for Crystal Ball since January 2014. Id. Y 10, 13.

RealClearPolitics is “one of the most heavily trafficked political websites in
the world” and “serves as a one-stop shop for political analysis for all sides of the
political spectrum.” Id. [ 11. The website aggregates news information to pair

points of view on controversies and also produces original analyses of elections,
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campaigns, and politics. Tr. Trans. 42, ECF No. 103. It has an office in
Washington, D.C. and is widely cited in various news outlets and media. /d.

Trende’s primary responsibilities with RealClearPolitics consist of tracking,
analyzing, and writing about elections, and as part of his responsibilities, he has
studied and written extensively about demographic trends in the country and
voter turnout and voting behavior. Trende Decl. § 12, ECF No. 76-3; Tr. Trans.
4344, ECF No 103. Trende described himself as “the right-hand man for the
CEQ” and described his job as “basically to try to know everything there is to
know about the elections” so that he may be able to communicate that
information to the CEO. Tr. Trans. 43, ECF No. 103.

Larry Sabato’s Crystal Ball is a website associated with the Center for
Politics. /d. at 44. The website, which Trende describes as “more academic in
tone,” includes articles analyzing elections. /d. Trende writes for the website,
describing his purpose as writing about complex statistical ideas in a way that the
average person could understand. /d. at 45; Trende Decl. | 14, ECF No. 76-3.

Additionally, Trende has written chapters in and co-authored political
books, spoken on demographic and election issues at various institutions and on
various news outlets, and has authored expert reports in three other election-
related cases. Tr. Trans. 45—48, ECF No. 103; Trende Decl. {[{] 15-23, ECF No.
76-3. Notably, he testified in N.A.A.C.P. v. McCrory and authored an expert
report in Ohio State Conference of N.A.A.C.P. v. Husted, No. 14—cv—404 (S.D.

Ohio). Tr. Trans. 48, ECF No. 103.
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Despite this experience, Plaintiffs maintain that Trende is not qualified to
testify as an expert regarding the likely impacts of the voting laws at issue in this
case.

They first take issue with Trende’s lack of education in political science and
training in statistical analysis. They point out that Trende does not have a PhD
and is not a political scientist and that while his reports rely heavily on statistical
analysis, including bivariate regression analysis, his training in statistics is limited
to two semesters of coursework in graduate school. Tr. Trans. 117, ECF No.
103.

But education is not alone determinative; a withess may also be qualified
as an expert in a particular area by his experience. See Fed. R. Evid. 702,
advisory committee’s notes (“Nothing in this amendment is intended to suggest
that experience alone . . . may not provide a sufficient foundation for expert
testimony.”). “Whether a proposed expert's experience is sufficient to qualify the
expert to offer an opinion on a particular subject depends on the nature and
extent of that experience.” United States v. Cunningham, 679 F.3d 355, 379 (6th
Cir. 2012) (expressing doubt as to the soundness of excluding expert testimony
on the basis that the witness did not qualify as an expert but affirming the
exclusion on other grounds).

As mentioned above, Trende has been studying and following United
States elections for almost twenty years. He uses statistical analyses, such as
regression analysis, in his day-to-day work. Trende NC Trial Trans. 82, ECF No.
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76-7. After hearing Trende’s testimony, the Court finds this experience sufficient
to qualify him as an expert in the areas listed above. In so finding, the Court
notes Trende’s lack of peer-reviewed articles in political science or elections and
the fact that he has not previously examined the specific issues in this case does
not disqualify him as an expert. See Barrefo, 268 F.3d at 333—-34 (lack of
familiarity with specific topics goes to weight, not admissibility) (citing cases);
Palatka v. Savage Arms, Inc., 535 F. App’x 448, 455 (6th Cir. 2013) (“The scope
of his expertise may cut against the weight given to his opinion, but it does not
affect its admissibility.”). The Court emphasizes, however, that although these
considerations do not warrant the exclusion of Trende as an expert, they factor
heavily into the Court’s consideration of the amount of weight to afford his
opinions.
2. Whether Trende’s Methodology is Reliable

Plaintiffs next argue that even if Trende is qualified as an expert, the Court
should exclude his reports and testimony because his methodology is unreliable.
Plaintiffs specifically identify six problematic aspects of his reports.*

a. Reliance on Conversations

Plaintiffs first contend that Trende’s reliance upon informal conversations

with secretaries of state or boards of elections is improper, arguing that the

conversations constitute inadmissible hearsay and are not the type of information

* Plaintiffs’ general relevance objection is addressed concurrent with the Court’s
discussion of the specific challenged portions of Trende'’s reports.
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upon which experts in the field would reasonably rely. The Court declines to
exclude Trende’s reports or testimony on this ground.

Trende testified that when he was unable to obtain information about a
state’s early voting laws from states’ statutes, he would call the state boards of
elections or the Secretary of State’s offices, usually speaking to an attorney or
someone in charge of the early vote center. Tr. Trans. 56-57, ECF No. 103; DX
14 at ] 31. Trende confirmed that he would rely on such sources of information
in his professional work when examining campaigns and elections. Tr. Trans.
57, ECF No. 103. This comports with Dr. Hood'’s testimony that statements of
elections officials are reasonably relied upon in similar fields. Tr. Trans. 23, ECF
No. 99. Accordingly, although the content of those conversations is hearsay,
there is some evidence that the content constitutes the type of information upon
which experts in the field would reasonably rely. Absent any evidence to the
contrary, the Court finds that Trende’s reliance on the conversations was
permissible under Rule 703 and therefore declines to find his methodology

unreliable on this ground.®

® While the Court recognizes the concems that the individuals with whom Trende spoke
are unidentified and that there are no records or notes of the conversations, the Court
notes that the conversations at issue appear to be limited to determining a state’s early
voting period where it was otherwise unclear from the state’'s statutes or government
websites. See Tr. Trans. 5657, ECF No. 103; DX 14 at § 31. Further, Piaintiffs do not
allege that Trende was given any incorrect information during these conversations.
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b. Maps

Plaintiffs next challenge Trende’s inclusion in his initial report of maps that
purport 1o illustrate the racial and political makeup of Ohio precincts and the
locations of early voting centers within those precincts. See DX 14 at [ 114-56.
Trende included these maps to demonstrate that early voting centers tend to be
placed closer to non-white and Democratic voters than to white and Republican
voters. DX 14 at |[{] 111-12. He concludes that the maps “largely speak for
themselves, and demonstrate the relatively convenient location of early voting
centers to non-white voters.” /d. { 114.

Trende generated the maps using “Dave’s Redistricting App,” which he
states is “an online utility that has been used in expert reports by Dr. Steven
Ansolabehere,” and he maintains that the maps “illustrate accurate data.” /d.

1 112. He describes the application as follows:

[Blasically what this programmer has done is downloaded the data

from the census FTP site and generated the precincts in maps. You

can use it to draw your own congressional districts or statehouse

districts to see how the partisanship wouid change. But it also

provides a visual depiction of what the counties look like racially and
politically.
Tr. Trans. 75, ECF No. 103. The maps’ depictions of racial makeup are based
on 2010 census data, and the maps depicting partisan makeup are based on

2008 election data. Tr. Trans. 167, ECF No. 103 (stating that the 2008 data was

the only available data in the application but opining that the data has not
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changed significantly because there was not a massive partisan realignment in
2012).

In response to the question of whether the application is something that he
would rely on in performing his ordinary professional duties in examining various
geographic trends, Trende stated:

Everything I've seen in it is consistent with other sources. | believe

the maps depicted here are similar to the ones that Doctors

Roscigno and Timberlake employed in their expert reports. They

might have used a different software but the result is the same.

They'’re consistent with my understanding, living in Ohio, of how the

racial breakdown of the cities are and they're consistent with the

Census stuff that I've spot-checked on. So | have every reason to

believe they're reliable.

Tr. Trans. 756-76, ECF No. 103. Piaintiffs argue that Trende failed to
demonstrate how he determined that the application contained accurate data or
provide any information about the parameters he used to produce the maps.
Plaintiffs also argue that Trende's analysis of the maps is minimal and based
entirely on his subjective view of what the maps illustrate.

Plaintiffs’ argument is well taken. in light of Trende’s testimony that the
application allows for the manipulation of districts, his failure to establish the
parameters he used to produce the maps is problematic. Moreover, Trende’s
testimony that the maps are consistent with his personal understanding of the
racial breakdown of the cities as well as census information that he has spot-

checked is insufficient to establish the reliability of the methodology used to

create the maps.
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Even if the Court admitted the maps, the Court would accord them, as well
as Trende's opinion of what they visually demonstrate, little weight. While
Trende offers them to demonstrate the relatively convenient locations for early
voting centers to non-white voters, they do not account for the population density
of the precincts or the myriad of other factors relating to convenience, and they
provide no mechanism by which to determine the actual distances between the
EIP voting center and the locations on the map. They are therefore of little help
in evaluating the convenience of the locations of EIP voting centers to various
groups or to determining whether the limitation of one EIP voting center per
county disproportionately burdens those groups.

c. Figures and Tables

Third, Plaintiffs seek to exclude a number of figures and tables and
accompanying commentary included in Trende’s initial report. They assert that
he failed to provide details of how the data used in the figures and tables was
collected or why it is reliable and that the commentary on these figures and
tables merely summarizes the data contained therein. The Court addresses
each of the challenged figures and tables in turn.

Figures 1-3 depict the length of early voting periods and the actual number
of early voting days by state. DX 14 at {[{] 34, 43, 62. Tables 1 and 2 depict
ratios of population to voting centers for certain counties in states other than
Ohio. /d. {lf{ 70, 72. Table 3 depicts the results of a regression analysis that

Trende ran for each state in which he tested the relationship between the
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populations in various counties and the number of early voting centers therein.
Id. 11 78—79. Table 4 represents the number of early voting sites that certain
other states would need to add to meet the population-per-county standard that
Trende interpreted Plaintiffs to advocate for in this case. /d. §] 84. Tables 5-7
depict the number of early voting hours by state. /d. {{ 91, 93-94. Table 8
depicts the number of early voting sites that states that have yet to introduce
early voting would be required to open under the population-per-county standard.
See id. ] 95. Table 9 compares the popularity of Election Day registration
(“EDR”)/same day registration (“SDR”) by state. /d. [ 103. Table 10 depicts the
use of EDR/SDR by state. /d.{[108. Table 16 compares the ratio of DRE
machines to county population for various states. /d. § 171. The Court excludes
as irrelevant each of these tables and figures, with the exception of any
information related to Ohio depicted therein. See Findings of Fact and
Conclusions of Law 33, 97, ECF No. 117 (explaining that a comparison of Ohio’s
voting system to those of other states is irrelevant to the Anderson/Burdick and
Voting Rights Act analyses).

In Tables 11 and 12, Trende used census bureau data to calculate
average distances between voting centers and different demographic populations
in Ohio counties. /d.  157; Tr. Trans. 80, ECF No. 103.% Relatedly, Tables 13-

15 attempt to depict the likely effect of opening additional early voting centers by

® Trende provided a corrected version of these tables in his rebuttal report. DX 17 at
1 83, Tables 9-10.
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comparing the distances between voting centers and different demographic
populations in Ohio counties under different scenarios of early voting location
placement. DX 14 at [ 159, 161, 163; Tr. Trans. 174, ECF No. 82, 103.7
Plaintiffs are correct that Trende failed to explain in his report what data he used
to create these tables, the source of that data, or the methodology he applied,
but he clarified his data sources and methodology during his testimony, which the
Court finds sufficient to establish the reliability of his methods. Tr. Trans. 80—86,
ECF No. 103.

Table 17 compares the changes in African American participation since
1988 in states that do not employ early voting to African American participation in
Ohio. DX 14 at 1] 247. The source of the data used in this table is not entirely
clear, but it appears to be CPS data. See id.  240. As neither the parties nor
the Court relies on this table in their findings of fact or conclusions of law, the
Court need not address its admissibility.

Figures 44 and 45 depict data regarding North Carolina voters. While
Trende implies that the data for Figure 44 was obtained during his work in
N.A.A.C.P. v. McCrory, he does not identify the source of the data, let alone
establish how he collected it, or testify as to its reliability. Accordingly, the Court
will exclude Table 44. Trende does state that he obtained the data depicted in

Figure 45 from the North Carolina state Board of Elections. /d. Y 206. Figure 45

" Trende provided a corrected version of these tables in his rebuttal report. DX 17 at
11 83, tables 11-13.
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merely depicts that data in graph form, and the Court has no reason to doubt the
data’s reliability.

Plaintiffs’ request to exclude Paragraphs 6-21 of Trende's rebuttal report,
which identify errors in the data used in Table 1 of Dr. Timberlake's initial report,
is moot, as Dr. Timberlake submitted two errata in which he corrected the errors
Trende identified. See PX 111; PX 112.

d. Judgment Calls

Plaintiffs next challenge the reliability of Trende’s initial report in light of the
subjective judgment calls he made in his data and analysis. A review of the
judgment calls cited by Plaintiffs does not cast serious doubt on the reliability of
the methodologies in which they were incorporated. See DX 14 at [{] 31, 38, 44,
173.

e. North Carolina Control Group

Finally, Plaintiffs take issue with Trende’s discussion of North Carolina as a
“control group” for his analysis of whether the reduction in early voting and same
day registration will burden Ohio voters’ ability to cast ballots. See DX 14 at
1M 203-10. By using North Carolina as a control, Plaintiffs argue, Trende failed
to account for numerous variables between North Carolina’s elections in 2010,
2012, and 2014, as well as the prospective difference between North Carolina’s
elections and the 2016 election in Ohio. Similar to Dr. Hood’s failure to account
for certain controls in his case studies, Trende’s failure to do so here does not

change the fact that his opinions have a reasonable factual basis—the
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quantitative analysis of data regarding voter turnout and registration. See United
States v. L.E. Cooke Co., 991 F.2d 336, 342 (6th Cir. 1993) (“Where an expert’s
testimony amounts to ‘mere guess or speculation,’ the court should exclude his
testimony, but where the opinion has a reasonable factual basis, it should not be
excluded. Rather, it is up to opposing counsel to inquire into the expert’s factual
basis.”). Plaintiffs’ challenge to Trende’s failure to account for various controls in
his analysis therefore implicates the accuracy and credibility of that analysis, as
well as its relevance to the impact of Ohio’s laws on voter turnout, but not its
reliability. Cf. In re Scrap Metal, 527 F.3d at 529-32. Plaintiffs appropriately
examined Trende’s failure to account for various controls on cross-examination,
and the Court considers that testimony in evaluating the weight of his opinions.
Tr. Trans. 194-97, ECF No. 103.
. CONCLUSION
For the foregoing reasons, the Court GRANTS IN PART AND DENIES IN

PART Plaintiffs’ motions, ECF Nos. 75 & 76.

Ll (Vofin

MICHAEL H. WATSON, JUDGE
UNITED STATES DISTRICT COURT

IT IS SO ORDERED.
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MR. VITAGLIANO: We're going to be talking
about how the left's quest for social justice corrupted
liberalism. Our guest is Donald Critchlow who is the
Barry Goldwater Chair of American Institutions at
Arizona State University. He's the co—-author of the
book Takeover. He and W.J. Rorabaugh wrote this.

Mr. Critchlow, welcome to the program.

MR. CRITCHLOW: Well, thank you very much.
Let's turn to Politics 101.

MR. WILDMON: There you go. Donald Critchlow
is our guest. Talk about your —-- your book is called
Takeover and it's subtitled How the Left's Quest for
Social Justice Corrupted Liberalism. When you used the
expression "the left", are we're talking basically
about today's modern Democratic Party?

MR. CRITCHLOW: Yes, we're —-— what we started
to do in Takeover and why we decided to write the book
is, like many Americans, we wondered how we got to the
place where (inaudible) agenda was able to get elected
and what we really stood for. So in Takeover, we try
to explain that in a short readable book in which we

explore how the radical left took over the party and
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how they have an agenda that is unprecedented in
America threatening our individual liberties and
constitutional principles.

MR. VITAGLIANO: Donald, one of the things
that's hard for us to understand in 2013 is that words
that we use today don't mean the same that they’ve
always meant. So we may talk about Liberals today but
there was a different, at least in a lot of people's
beliefs, there's a different type of liberalism in the
1970s. There's a new progressivism that you're talking
about. There's an older progressive movement. There's
even an older one from the 1880s to the 1920s, Woodrow
Wilson and all that.

MR. WILDMON: Well, the FDR —-

MR. VITAGLIANO: FDR —-

MR. WILDMON: Excuse me for interrupting you.
I'll let you get back to your question here, but
(inaudible) say FDR, you'd say, well, they're an FDR
democrat. You know, they're not -- they would be
culturally conservative, just as you and I, are but
they believe in the programs that -- you know, big

government.
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MR. VITAGLIANO: Big government.

MR. WILDMON: Anyway, go ahead.

MR. VITAGLIANO: Yeah. So Donald, how do you
explain to people that liberalism, you know, even
classical liberalism, that these words change meaning
over time. So how do you help people understand what's
what and what the meaning is today as opposed to
whenever?

MR. CRITCHLOW: Well, good gquestion. 1In
Takeover what we explore is a radical agenda that took
place —- that began to form in the late 1960s and 70s
from an activist who entered law schools and the law
profession, the militant environmental movement, the
feminist movement, the pro-abortion movement. And then
we have chapters on each of these topics. And I think
there is a lot of new information in this book and one
of the problems that we dealt with is how is liberalism
different and how did these new progressives
(inaudible) Obama, how did they take power?

And we began with an understanding that the
older progressives, FDR and even LBJ, often looked to

the Government to resolve problems and they were
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expanding government. But the new progressives really

were concerned less about the problems of industrial

society, which Wilson and Theodore Roosevelt and

Franklin Roosevelt, were concerned with and they'

re

more concerned —-— I guess the radical new progressives

are much more concerned about what we describe as

consumption, that we're too rich.

So all of their agenda is basically that

Americans are too rich, that we're using too many

resources, we're living too well. And so what their

agenda is to control, you know, how we live in a
that FDR and others, the older liberals, weren't
concerned with.

So they want to —-— the new progressives
to control our lives from the light bulbs we use

soft drinks that we consume to the cars we drive

way

want

to the

and,

most importantly, to our very healthcare. And this is

—— they were joined by militant activists as well as

foundations and corporations who were going to benefit

by this new powerful unprecedented Government

intervention into our lives.

MR. WILDMON: Talking to Donald T. Critchlow,
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C-R-I-T-C-H-L-O-W. He's co-authored a book called
Takeover and it's How the Left's Quest for Social
Justice Corrupted Liberalism.

I want to talk about the difference between —-
Ed, you alluded to this, but there is a difference
between, for instance, Bill Clinton and Barack Obama
and in terms —-- now, they'll align themselves today on
the same Democratic team to advance —-—

MR. VITAGLIANO: Right.

MR. WILDMON: -- to advance objectives, but
Bill Clinton would have been in that traditional
liberal, you know, camp, whereas Barack Obama, the
school that he comes out of is a -- what would have
yesterday been considered a radical left socialistic
camp so that Obama's agenda would be even further to
the left than Clinton's. Have I got that right,
Donald?

MR. CRITCHLOW: Yeah, you absolutely have it
right. Obama and those people who've formed around him
came out of the late 1960s when street protests had
failed and so they decided to involve themselves in

kind of an uncoordinated way. There wasn't a

PLANET DEPOS
888.433.3767 | WWW.PLANETDEPOS.COM




Case 2:16-cv-01065-DLR Document 161-1 Filed 07/26/16 Page 148 of 161

10

11

12

13

14

15

16

17

18

19

20

21

22

Interview

conspiracy but you had activists who got involved in
the environmental movement and the feminist movement,
healthcare reform and community organizing, and this
was a radical, much more radical agenda than Clinton
and the old democrats have ever envisioned.

MR. WILDMON: That's how you could get to the
point where a national democratic party convention
would boo God and would take God out of the -- the
mention of God out of a party platform and you wonder -
— and I know even some democrats who are maybe from the
old school democratic party scratching their heads
going how did this happen? You know, we've been taken
over and now —-- you know, we've been taken over by
these far left radicals who are God haters, Israel
haters, Christian haters. They really are. They maybe
wouldn't admit to that but that's the way they —-- well,
a lot of them would.

MR. VITAGLIANO: Yeah.

MR. CRITCHLOW: Well, they replaced these new
progressives, as we explain in Takeover, basically have
replaced God with government and their own power and

it's —— they seek, you know, manpower, you know, human-
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kind power in the replacement of God and the --

MR. WILDMON: Yeah.

MR. CRITCHLOW: —-- Democratic Party and the
conventions, delegates are secularists in —-

MR. WILDMON : Okay.

MR. CRITCHLOW: -— outlook.

MR. WILDMON: The American public has
basically been described over the years as center right
and —— politically, I'm talking about. But now I'm
wondering if that's changed today and this is —-
understand I'm asking this question, do you believe
that Barack Obama would have won —-- would have defeated
Hillary Clinton and won the presidency two times had he
been white?

MR. CRITCHLOW: Well, I don’t think there's
any doubt that large numbers of people voted for Barack
Obama because he was African American and there was a
belief —-- concern with social justice that it would be
good to have a black elected, but I think, you know,
everything fell his way. We had an economic crisis.

MR. WILDMON: Yeah, but he beat Hillary

Clinton. She was going to be coronated. There is no
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way an unknown senator with a funny name --

MR. VITAGLIANO: And very little experience.

MR. WILDMON: And he's the one that said he
had a funny name, Barack Obama --

MR. VITAGLIANO: Right.

MR. WILDMON: I mean nothing about his name
disparagingly. I'm just quoting him basically.

MR. VITAGLIANO: Right.

MR. WILDMON: He's the one that said this and
he's been in the Senate two years —--

MR. VITAGLIANO: Yeah.

MR. WILDMON: —-- and he beats Hillary Clinton
in a Democratic primary?

MR. VITAGLIANO: Yeah.

MR. WILDMON: That was more impressive than
beating -- no, was it McCain?

MR. VITAGLIANO: John McCain.

MR. WILDMON: McCain in a general election
because McCain was basically a weak candidate. And to
have such a far left agenda which if you buy the
assumption that America was a center right country, to

elect a guy who says he wanted to fundamentally change
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America, you know what I'm saying, and he beats Hillary

Clinton —-

MR. VITAGLIANO: Yeah.

MR. WILDMON: —-- in a primary, to me, I don't
think -- you know, I don't know what this has to do

with the price of beans except if he's a white guy, I
don't think he has a dog's chance to beat Hillary
Clinton in a primary.

MR. CRITCHLOW: We explain in Takeover, we
have a chapter chock full of information aimed at the
general reader in how Obama was able to win an election
and I think you hit upon a point of, you know, why
Americans went along with this. And Americans still
remain a center right country politically. A recent
Gallup poll showed that 45 percent of Americans
consider themselves conservatives. If you add
independents who, you know, who split -- really vote
one way or the other, we have a majority of Americans
who are conservative.

And so the question is, how come in a
conservative country was Obama able to get elected?

That's one question but I think the more important
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question is what the —- what's behind this agenda?
What's behind Obama's rhetoric of social justice in
which he persuades people that —-- persuaded voters that
he was really a centrist and means well and so forth?
The question isn't really his intentions, it's really
what the —-- that is his personal intentions, it's
really what —-- the agenda that's being promoted here
and I think it's a very frightening agenda and we
explore this in Takeover.

MR. VITAGLIANO: We're talking to Donald
Critchlow who is the Barry Goldwater Chair of American
Institutions at Arizona State University and along with
W.J. Rorabaugh have written the book Takeover: How the
Left's Quest for Social Justice Corrupted Liberalism.

Donald, let me ask you this, the phrase and
term "social justice" sounds so wonderful. I mean, it
almost sounds just American.

MR. WILDMON: I'm ready to sing Kumbaya and
hold hands.

MR. VITAGLIANO: Yeah. I mean, so what is it
behind those two words, "social justice", what is it

that's really behind it that you find so alarming?
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MR. CRITCHLOW: Well, the —-- you know, social
justice has great appeal to Americans as a Judea
Christian nation and I think we're all concerned with
social justice but the Christian tradition is really
one of helping —-- being thy brother's keeper and doing
volunteerism and helping your neighbor and so forth.

What they mean by —-- what Obama means by
social justice in the rhetoric is to have Government
taking care of all the problems and what the rhetoric
is is it appeals to people wanting environmental
justice and justice for the poor and as well as a lot
of class rhetoric that the poor are living -- I mean,
that the rich are living too well and that Americans
are living too well while the rest of the world is in
poverty.

But behind this social justice is more than
rhetoric. It's very anti-capitalist, anti-free market
economy and calling for government power that's going
to control our lives in way that our founders just
never envisioned and it's a real threat to the American
way of life.

MR. WILDMON: Are you broadcasting from a bird

12
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1 sanctuary?

2 MR. CRITCHLOW: Oh, yeah, I'm sorry. You can

3 hear the birds. Maybe I'll go out. Yeah.

4 MR. WILDMON: 1It's very pleasant. I'm about

5 to, you know, take a nap.

6 MR. CRITCHLOW: Yeah. Okay. Well, yeah, I'm

7 outside here in Phoenix and the birds beginning to wake

8 up and sing to you. So —--

9 MR. VITAGLIANO: It's not bad, Donald. It's
10 very relaxing.
11 MR. WILDMON: Yes, it is. We're enjoying our
12 interview with you.
13 MR. CRITCHLOW: I don't want our readers to go
14 to sleep listening to bird music.
15 MR. VITAGLIANO: If you could put some sounds
16 of the waves crashing it would be even better. We're
17 talking to —-
18 MR. CRITCHLOW: Yeah, well, we don't want to
19 hear that in Phoenix.
20 MR. WILDMON: No, that's true. Duly noted.
21 You talk about a tsunami. If a tsunami reaches --
22 (End of audio.)-o00o-
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