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Feldman et ø1, v. Arizona Secretary of State's Office, et al.,
No. CV-16-1065-PHX-DLR

Plaintiffs' Claims and Reasons for Dismissal

Subject to DismissalTargetedIssuePlaintiffs' Claim

Lack Art. III standing (polling
places, out-of-precinct)

Moot (polling places)

Prudential Ripeness (polling
places)

Laches (polling places, out-of-
precinct)

Rute 12(b)(6) (all issues)

Sec'y of State
and County
Defendants

Polling places,

out-of-precinct,
andH.B.2023

I: Voting Rights
Act, Sect.2

Lack Art. III standing (polling
places, out-of-precinct)

Moot (polling places)

Prudential Ripeness (polling
places, out-of-precinct)

Laches (polling places, out-of-
precinct)

Rule 12(b)(6) (all issues)

Sec'y of State
and County
Defendants

Polling places,

out-of-precinct,
andH.B.2023

II: Equal Protection
(alleged severe

burden)

Lack Art. Iil standing

Laches

Rule 12(b)(6)

Sec'y of State
and County
Defendants

Out-of-precinctIII: Equal
Protection (alleged
disparate treatment)

Lack Art. III standing

Rule 12(b)(6)

Attorney
General
Brnovich

H.8.2023IV: Freedom of
Association

Attorney
General
Brnovich

Lack Art. III standing

Rule 12(b)(6)

H.8.2023V: Equal Protection
(H.8.2023)

24298752
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RULING

This case arises out of plaintiff s challenge to the official canvass of Arizona's 2016

presidential Preference Election (PPE) held on March 22,2016. Plaintiff timely filed the

challenge to the official canvass of the PPE. Arizona law requires that plaintiff file tlre action

within Frve days of the official canvass of the election. ,S¿¿ A.R.S. $ 16-673.4. The filing

deadline is jurisdictional and requires strict compliance. See Bd. of Sup'rs of Maricopa County v'

Docket Code 019 Form V0004 Page 1

Case 2:16-cv-01065-DLR   Document 108-1   Filed 06/17/16   Page 4 of 41



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

cv 2016-002889 0412712016

superior court, Maricopa county,103 Ariz. 502,504,446P.2d231,233 (1968)' The deadline

to file was April 8,2016. Plaintiff met that deadline'

1. Meríts

At the close of plaintiff s case, the Court granted oral motions for judgment as a matter

law on the merits in favor of the Secretary of State, the Pima County defendants' and the Santa

Cruz defendants.

At the close of the Maricopa County defendants' case, the Court granted judgment as a

matter law on the merits in favor of the Maricopa County defendants.

On the Court,s own motion, the Court grants judgment as a matter of law in favor of all

remaining defendants.

A. Plaintiff bears the burden of proof

plaintiff alleges that the results from the official canvass were either the product of fraud,

the product of imprJper procedures, or the product of illegal votes. Plaintiff bears the burden of

proof. See Moore v. biry oTrage,148 Ariz'. 151, ß9,713 P.2d 813, 821 (App. 1986)' The Court

must draw all reasonabíe pres,imptions in favor of validity of an election. See id. Plaintiff must

prove fraud or that if prope. prorèdu."s had been used, the result would have been different' 'S¿e

id.
In an election challenge, the challenger must prove fraud by clear and convincing

evidence. See Buzard v. Grifin',89 Ariz. 42, 5O (1960). Plaintiff cannot rely on speculation or

conjecture. See id. f-ong standing precedent establishes that the Court must not infer fraud in an

election from slight irrJgularitieE ,n.onn..ted with incriminating circumstances ,S¿e Hunt v'

Campbell, lg Ar,rz.2S4:264 (1917). Mere suspicion is insufh cient. See id. The Court will not
,,destroy t'he credit of the official returns fabsent] positive and unequivocal evidence of the fraud,

and if the circumstances of a case can beèxplained upon the hypothesis of good faith, that

explanation will prevail." Id. at276.

With regard to allegations of illegal votes, plaintiff bears some additional burdens. First,

to establish an illegal votelhe challengei must prove that the vote was cast by a person who was

not eligible to votJin the election . See- ülthryew'v' Linrtçt '515
1epp. îeSZ). Second, "[w]here an 

"lectiòn 
is contested on the grounds of illegal voting, the

contestant has the uut¿àn äf showing that suffrcient illegal votes were cast to change the result,

and of showing for whom or for whãt they were cast." See CQI v' Town of Gilber.t,160 Atiz'

335, 338, 7ßÞ.2d233,236 (App. 1939) (quoting Moore 
Y. 9¡ty of Page, 148 Atlz' 151, 156,

713 p.2d813, 818 f"Oó f qSò. 
^9e, also Liorgaiv. Board of Supewisors, 67 Ariz.l33,143,I92
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P.2d236,2a3 09aÐ;Miltetv. Boardof Supervisors,6 Ariz.App. 16, 19,429 P.2d 508,511

(Ig67).If the challenger cannot show for whom the illegal votes were cast, the Arizona Supreme

Court has established the challenger's burden as follows:

[Illegal votes] are to be deducted from the whole vote of the

election division, and not from the candidate having the largest

number. Of course, in the application of this rule such illegal votes

would be deducted proportionately from both candidates,

according to the entire vote returned for each.

Grounds v. Lawe, 67 Ariz.176, 183-85 ,193P.2d447,451-53 (194S). See also Clayv. Town of
Gilb ert, 160 Arlz. 3 3 5, 3 3 8-39, 7 7 3 P.2d 233, 23 6-37 (App. I 989)'

B. Plaintiff did not establish fraud and did not establish misconduct bv anY election

board member or bv anv officer makinq or particinating in the canvass

With regard to election board workers, plaintiff was able to point to a few issues that

occurred to one election poll worker who served as a clerk. There was no evidence that the issues

the poll worker identified were widespread. One voter identified a polling place issue when she

*rnì to vote early; her issue *u, .etolv"d within 30 minutes and she voted a regular ballot. With

regard to voters who alleged problems with their voter registration on election day, the county

elãctions departments in Maricopa County and Pima County were able to show the trail of the

registration ihung.r. Moreover, most of the witnesses ultimately had their votes counted'

In addition, the credibility of at least several of the witnesses was impeached by the

registration trail maintained by the Maricopa County Elections Department (MCED).

o One witness recounted his registration history as a Democrat and a short period as

no party designated. He ultimately had to concede his voter registration showed a

very different history, including a majority of the time being registered as a

Republican. To the extent the witness complained that the ArizonaDepartment of

Transportation delayed in processing his voter registration change, he offered no

evidence of the timing of his request beyond his own testimony and offered no

evidence that if there was a delay in transmitting the information, it was the fault

of any election official. His ballot was not counted. This witness expressed

concern that the poll worker who was helping put his provisional ballot package

together at first did not include the "pink" provisional sheet, but he conceded that

Docket Code 019 Form V0004 Page 3
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o Another witness from Pima County experienced some issues, but the evidence

alsoestablishedthatherballotultimatelywascounted.

The poll worker identified an issue that she occasionally experienced when she tried to

give out a piovisional ballot. She said that sometimes the ePollbook would not allow her to select

ãny option other than Republican for voters who wanted a Democratic ballot. She wrote "Dem"

on tnË provisional ballotìlip and allowed them to vote a Democratic provisional ballot. As Mr'

Valenzuela explained, the information sheet that accompanies the provisional ballot contains a

failsafe that wòuld address such a situation. The sheet shows whether the person voted

Democratic or Republican ballot. If the party designation and the other information match the

information in the voter's registration fiie, tñe votðr's provisional ballot will be counted' In short,

if the voter was correct about his or her voter registration and voted the provisional ballot, it

counted.

The above evidence is anecdotal. It does not establish fraud on behalfofany election

board members or any officer making or participating in the canvass. ,See A.R.S' $ 16-672'A'1' It

also does not establisfi misconduct on thepart of any election board members or any officer

Àaking or participating in the canvass . Seò ¡d. To the contrary, it shows that when problems

SUPERIOR COURT OF ARIZONA
MARICOPA COTINTY

0412712016

another poll worker told her what to do and she did it. Further, the poll worker

had just taken over that Position.

One witness complained that her voter registration was changed without her

authorization. She conceded that she did go to the ArizonaDepartment of

Transportation to address a traffic citation issue on the same day that her

registration was updated. The evidence established that the change was made

through the Arizona Department of Motor Vehicles, not MCED. Further, Mr.

Valenzuela from MCED established that MCED would have sent the witness an

updated voter registration card within 48 hours of the change. The witness offered

no evidence beyond her own testimony that any unauthorized change was the

fault of any election official.

One witness who felt that she had been disenfranchised conceded that she was

allowed to vote a regular ballot. she went to vote early because she realized that

she had moved during the election period. Her early ballot had been sent to her

previous address. MCED was able to confirm that her ballot had been returned

and allowed her to vote a regular ballot. Her ballot was counted.

Docket Code 019 Form V0004 Page 4
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arose, MCED and the Pima County Elections Department did what they could to correct any

issues and ensure that each p"rron;, ballot was counted if it was appropriate to do so'

C. plaintiff did not establish that illeeal votes were cast" for whom such alleqed

illesal votes were cast. or that if the alleqed illegal votes were deducted

proportionallv among the candidates. it would have chanqed the outcome

With regard to the allegations of illegal votes, the only potential evidence presented was

that in Maricopã County, some voters were permitted to vote a regular or provisional ballot from

a congressionál dirt i.tïifferent from the vóter's home congressional district. The poll worker

had some ballots that she gave out in this manner. MCED acknowledged that voters did vote

ballots from congressionaldistricts other than their home congressional district because of ballot

shortages at some polling places. Earlier in the day, MCED was able to get additional ballots to

at leasîone polling place-ihat had this problem. Làter in the day, MCED did not have sufficient

staff to distribute more ballots.

The ballots cast in this manner are not illegal voteso though those ballots would have

impacted the tabulation UV congressional districts. Voters in that situation, and who received a

'".gïfu. 
ballot, would havé been-eligible to vote in the PPE. Voters in that situation and who

received a provisional ballot woulJhave their ballots counted only if they were elig.ible to vote in

the PPE. Under either scenario, the votes counted would have been cast by voters eligible to vote

in the ppp. Except for the congressional district designation, the PPE ballots were the same

depending on the party affiliation.

The voter,s use of a ballot with a congressional district designation that did not match the

voter,s home congressional district did not reiult in any vote being cast by a person who was not

eligible to vote in-the ppE. It did result in some votes being tabulæed as having been cast in a

di#erent congressional district, but that does not make the vote itself illegal because the person

waseligibletovote. SeeBa!:níw"I54htiz.St-l)4.7!tP.2dat515(illegalvoteisonecastbya
p.rronîno is not eli;ibb to uot. in th. "1úi*¡. 

Mot.over, at that point on electio¡ day, the

two other options *oirt¿ have been to have all people who needed an alternative ballot use the

ndge -a.hine, which generally is reserved for persons needing additional assistance to vote

indãpendently, or to deny those voters any oppõrtunity to vote at all, which would have been a

greater harm under the circumstances.

As a final matter on the issue of illegal votes, plaintiff offered no evidence establishing

for whom the alleged illegal votes were cusi. St, tlabnew'.154 Ar\r'. at94"740T>"2d at 515'

plaintiff offered no evideãce that the illegal votes, if eliminated, would have changed the

outcome of the election. see clay,160 Aiiz. at.338,773P.2dat236.Plaintiff further did not

offer evidence to establish that ';if illegal votes would be deducted proportionately from both
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candidates, according to the entire vote returned for each" the outcome would have been

different. See Grounds,6T Ariz.at 183-85, l93P.2dat45l-53. As such, even if the votes cast

using a ballot from the incorrect congressional district were illegal votes, plaintiff did not meet

his b-urden of showing it would have changed the outcome. See id.

D. plaintiff did not establish that the violation of anv best practices amounted to

fraud or misconduct

plaintiff offered testimony from Douglas W. Jones. The Court conditionally admitted his

testimony regarding voter registration database vulnerabilities and election tabulation

vulnerabilitiãs. plaintiff maiñtained that the evidence might establish that failure to follow best

practices could rise to the level of fraud or misconduct'

The Court will allow the testimony to be admitted based on some concerns presented

regarding the ePollbooks.

Mr. Valenzuela from MCED testified in response to those allegations' Mr. Valenzuela's

testimony established that MCED followed many of the best practices that Mr. Jones identif,red,

including the following:

1. MCED considers and takes into account best practices, looking at a variety of

resources.

2. MCED maintains attailof all voter registration changes for each voter

3. MCED's voter database is not connected to Wi-Fi. The only connection to the

Internet is indirect and is through a secure VPN (Virtual Private Network)'

4. For paper ballots, vote tabulations are printed, signed, and secured at the end ofthe

election day and are maintained along with the memory pack. The paper ballots also

were secured and Preserved.

5. For the touchscreen voting (the Edge), the memory pack and the paper tally ate

preserved.

6. MCED's tabulation machines (Insight and Edge) are not Wi-Fi enabled and are not

connected to the Internet.

Docket Code 019 Form V0004 Page 6
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7. All MCED databases are encrypted to protect the data'

g. MCED and all counties use hand counts to verify electronic tabulation results using

2o/o forballots cast at the polls and l%o for other ballots. Third parties, people

appointed by the political parties, are responsible for actually conducting the hand

counts. As for ttre ppE, the hand count of MCED',s ballots showed a0o/o vatiation

between the hand count and the electronic tabulation by the voter equipment.

g. provisional ballots provide a failsafe to ensure voters are able to vote. The procedures

appear atpage 57 of the Board Worker Training Manual.,See Exhibit 34. Any

concern about the ePollbooks is addressed by the failsafe put in place by the

provisional ballots.

Some of the other best practices that Mr. Jones recommended, such as same day voter

registration at the polls, would require statutory changes'

Given the above, MCED uses many of the best practices highlighted by Mr. Jones' The

above cuts against ptaintifrs argument that MCED',s practices support a finding of fraud or

misconduct. TheY do not.

E. Issues resardins the number of pollins nlaces and the locations. as with all

.l..tion procedures" are not the proper subiect ofa post-election challen8e

plaintiffls claims of misconduct based on the number of voting centers at the PPE are

untimely. A person must challenge procedural violations in the election process before the actual

election. see shermanv. city ofîempe,Z12 Ãri2.339,342,11tT9-11,45 P'3d 336,339 (2002)'

(citing Tilson v. Mofford, tiz lriz. 468, 470,737 P.2d 1367, 1369 (19S7) and Kerby v' Grffin'

48 tliz. 43 4, 44446, 62 P .2d 1 1 3 1, 1 135-36 ( I 93 6).

Here, the number and location of polling places "generally involvesthe m_anner in which

an election is held." see id. (quoting Tilson, lsi trlz. at 470,737 P.2d at 1369)' Long standing

precedent from the Arizonabipr.* Court establishes that "courts should review alleged

violation of election procedure prior to the actual election'" see id. To do otherwise would

require the courts to àverturn thè wiil of the people after the election' See id'

plaintiff s allegations of voter disenfranchisement as a result of issues related to the

number and location o?polling places similarly is not subject to post election judicial review' Se¿
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Zajac v. City of Casa Grande,209 Ari2.357,360,1J 15, 102 P.3d297,300 (2004) (allegations of

harm as u.éruit ofprocedural defects raise procedural, not substantive, issues). "[A] duty is

imposed upon one who would question the correctness or regularity of an election to act

proÁptly, änd, if he has informâtion before the election of any defects in the proceedings, he

must take steps to prevent the election . . ., of he will be regarded as having waived them'" See

id.at360,1i+,tcizP.3dat300(quotingAbbeyv.Green,2SAriz.53'68,235P' 150, 155

(le2s)).

2. Preliminarv Motions As Of April25,2016:

The various defendants fìled preliminary motions. Some raised multiple issues. Some

raised just one. Other defendants joined in some of the motions. The preliminary motions are as

follows:

o Secretary Reagan's Motion To Reconsider Order Requiring The Secretary to Produce

All "Questioned Ballots" (Docket 8)'

o With regard to this motion, based on a stipulation of the parties, the court

grantedthemotionastotheAprillg,20l6returnhearing.

o plaintiff did not raise the issue again before the conclusion of the evidentiary

hearing. The balance of the motion, therefore, is moot at this time.

Maricopa county's Motion To Dismiss Election contest (Docket 9).

o Pinal County's Notice Of Limited Appearance To Contest Jurisdiction And

Joinder in Maricopa county's Motion To Dismiss (Docket 12).

. Pinal county's Reply To Plaintiff s combined Response To

Defendants' Pleadings And Reassertion of Motion To Dismiss

(Docket 36).

Yavapai county Defendants' Motion To Dismiss or Vacate Hearing (Docket 10).

a

a

Docket Code 019 Form V0004 Page 8
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o

o Defendants Coconino County Board of Supervisors And Coconino County

Recorder's Joinder With Yavapai County Defendants [sic.] Motion To

Dismiss Or Vacate Hearing (Docket 15).

Secretary Of State Michelle Reagan's Motion For Judgment On The Pleadings

(Docket 11).

Pima County Defendants' Motion To Dismiss (Docket 16)

o Pima County Defendants' Reply In Support Of Motion To Dismiss (Docket

34).

Attorney General Mark Brnovich's Motion To Quash And Motion To Dismiss

(Docket 18).

o The Attorney General's Reply Brief Re Motion To Quash And Motion To

Dismiss (Docket 37).

Maricopa County's Motion ln Limine And Motion To Strike Declarations Of
Witnesses John Brakey, Jim March Simpson, and Richard Charnin (Docket 20)

o Secretary of State Michelle Reagan's Notice Of Joinder In Maricopa County's

Motion In Limine And Motion To Strike Declarations Of Witnesses John

Brakey, Jim March Simpson, and Richard Charnin (Docket 23).

SUPERIOR COURT OF ARIZONA
MARICOPA COI.JNTY

0412712016

With regard to this motion, the Court held any ruling in abeyance to abide voir

dire during the evidentiary hearing. During the evidentiary hearing, the Court

granted the motion with regard to John Brakey and Richard Charnin. Plaintiff

did not offer testimony from Jim March Simpson.

o

a

Yavapai County Defendants' Motion To Dismiss For Failure To Join A Party Needed

For Just Adjudication (Docket 29).

Santa Cruz County's Motion To Dismiss (Docket 38)'

Docket Code 019 Form V0004 Page 9
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o secretary Reagan's Motion To vacate Hearing For Lack of Good cause And

Combined Replies To Motions Regarding Election Contest (Docket 39).

plaintiff filed plaintiff s Combined Response to Defendant's [sic.] Pleadings (Docket 24) in

response to the above.

l. Motions To Dismiss

Most of the preliminary motions were in the form of a motion to dismiss for failure to

state claim for which relief could be granted. Defendants offered several bases on which they

urtu"O the Court should grant relief,lni.n the Court will group and address in the following

o.á"r. Their arguments in summary are as follows:

a. The PPE is not subject to challenge under A'R'S' 516-672'

b. Good cause did not exist to extend the hearing beyond the directive in A.R.S. $ 16-

676 tohold a hearing within ten days of the filing of the complaint.

c. Service was not timely because plaintiff did not properly serve the defendants at least

five days before the ten-day hearing directive in A.R.S. $ 16-676.

d. Plaintiff did not adequately plead his claim for fraud'

e. plaintiff did not adequately plead his claim in the absence of fraud because plaintiff

did not allege that any violations under A.R.S. 516-672 would have changed the

outcome of the election.

f. The Attorney General was not a proper party under A.R.S. $ 16-672.8 and

A.R.S. $ 16-675.4.

g. plaintiff failed to name necessary and indispensable parties under Rule 19, Ãrizona

Rules of Civil Procedure.

^.ThePPEIsSubjectToChallengeUnderA.R.S.$16-672.4.
Whether the ppp is subject to an election contest under A.R.S. S 16-672 is an issue of

first impression. The specific iJsue is whether the PPE is an election that constitutes a "question

Docket Code 019 Form V0004 Page 10
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or proposal submitted to a vote of the people" and for which a result has been declared' Plaintiff

argues that it is. Defendants argue that it is not'

Election challenges are statutory . See Harles v' Locla'vood, 85 Atiz' 97 ,332 P'2d 887

(195S); Katanv. Ctty oifrescott,223 Arlz.l7g,l8l-82n8,221P'3d370,372-73 (App' 2009);

Barrera v. Superior Court, ll7 Atiz. 528, 573 P,2d 928, 573 P.2d 928 (App' 1977)' The court

therefore must strictly construe the statutory requirements' Donaghey v' Attorney ,General' 
120

Ariz. 93,95, 584 p.Zd SSl,559 (1978). Longstanding precedent establishes that the person

bringing an election 
"truit.ng" 

bòars túe burà'en of próving the statute applies to the challenged

"l"cãonl 
See Henderson v. ðarrcr,34 Ariz. 528, 534,273 P. 10, 12 (1928).

This Court, however, must interpret statutes, including election statutes, in accord with

the drafters' intent, with the plain languàge being the best indicator of that intent' See Zamora v'

Reinstein, 1 g5 Ariz. ù2, zli, gl5 p .;d lzzl , Llzo 0996); In re Estate of winn, 725 Atiz. 27 5 '

277,ng,237 p.3d 628, é¡O (epp. 2010). If the statuie is clear and unambiguous, this Court need

not employ other methods of statutory construction. State ex rel' Romley v' Houser' 209 Ariz'

l:1,1îo,ios p.3d 1158, 1160 (200j); Statev. Riggs,189 Ariz. 327,333,942P'2d 1159, 1165

(tee7).

The Court presumes ,'the legislature expressed itself in as clear a manner as possible and

that it accorded words their natural and obvioui meanings unless stating otherwise'" See State v'

Johnson, l7l Ariz. 39, 42, g27 p.2d 1134, 1137 (App. 1992) (internal citations omitted); state v.

Reynolis,170 Ãriz.zá1,ázq,823P.2dau,øtz'çt'fv2); Deatheragev' Deatherøge' 140 Atiz'

317,320,681 p.2d 469, 472 (App. 19Sa). "Whenever possible, a statute will be given such an

effect that no clause, ,.nt.n.è, ôi word is rendered superfluous, void, contradictory- or

insignifican t.,, See iohnson, 17l Ariz. at 42,827 P.2i at 1137 (quoting State v'/rthur, 125 Atiz'

153, 155, 608 P.2d 90t,92 (Âpp. 19S0)). In that regard, the statute must be read as a whole' 'See

id.

If the Court finds that the statute is ambiguous and the intent is unclear, the Court must

consider the context of the statute, "its language, subject matter, and historical background; its

effects and consequences; and its spirit and puipose'" See Courtney v' Foster ex rel' Maricopa'

235 Ari2.6t3,615,334 P.3d 1272:1274 (App. 20la) (quoting Hayes u' Continental Ins' Co''

17 8 Ariz. 264,, 268, 87 2 P .2d 668, 67 2 ( 1 994)) (internal quotations omitted)'

plaintiff relies on the plain language of the statute. Plaintiff takes the position that the

ppE involved a statewide quËstion tfrut *ãr submitted to a vote ofthe people and for which a

result was declared.
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Defendants point out that A.R.S. ç l6-672.C and A.R.S. $ 16-675.4 both use narrower

language,referring io a "question or proposal, which has been declared carried ' . .." However,

thoãe subsectionsãddress when the Attorney General (A.R.S. 5 l6-672.C and A.R.S. $ 16-

675.A)and the Governor (A.R.S. $ 16-675.4) must be served and may intervene in an election

challenge. That very langiage was the subject of the Attorney_General's motion to quash. The

statute ãuthorizing itre cñatlãnge, section lø-An.¿,,uses broader language, allowing a challenge

to a question o, pioposal submitted to a vote of the people for which a result has been declared'

Subsection A does not require that the question or proposal "be declared carried." Other statutes

to which defendants pointbd similarly involved unique language that made them simply

inapplicable. Further, to the extent A.R.S. S l6-672.C and A.R.S. $ 16-675'A use narrow

lunþuag", A.R.S. $ râ-oz¡ uses very broadlanguage, talking about "contesting a state election."

Sur-n.ñ..S. $ 16-673.4. In other *oidr, the Court can find examples of broader and.narrower

language inihe relevant article, but the controlling language is in A'R.S. $ 16-675.4.

Defendants' reliance on McCall v. City of Tombstone,2l Atiz. 16l, 164,185 P. 942,943

( 1 9 1 9) is misplaced. The language is Mccall is very specifì c. Mccall simply says that based on

àth., itututes in place at the iimã for an "other question" to be challenged, it must involve (1)

the same electorate and (2) the same canvassing board as a state office or a constitutional

amendment. See id.1"'oìhã. question' refers to a state-wide proposition requiring the same

electorate and the ,À. ,unuussing board as a state office or a constitutional amendment before it

would be subject to a contest theréunder." ). The Court cannot tead McCall as broadly as

defendants ask. ^See 
id. McCatt does not say that to constitute an "other question" under the

statute, the election must be an election to state office or a constitutional amendment. See id' The

issue in McCallwas whether the state election challenge statute could apply to a county election'

McCall said no, it had to involve a statewide election'

Here, the ppp is statewide, it involves the same statewide electorate, and it involves the

same statewide canvassing board as an election to state offrce or an amendment to the state

constitution. And A.R.S .l rc-an bears the caption "state elections" just as the statute at issue in

McCall. See id.

THE COURT THEREFORE FINDS that based on the above, the PPE is an election

that is subject to challenge under A.R.S. 516-672.4'

IT IS THEREFORE ORDERED denying the motions to dismiss on the grounds that

the PPE is not subject to challenge under A.R'S' 516-672'A'

Docket Code 019 Form V0004 Page 12
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b. & c. Good cause existed to extend the hearing beyond the time directed in
A.R.S. $ 16-676 and service, therefore, was timely because plaintiff
properly served the defendants at least five dayso excluding the date of
service, before the April25,2016 hearing began.

The issue is whether the Court could extend the time for the evidentiary hearing to April
25,2016.If the Court could extend the time for the evidentiary hearing, then service on the

Defendants by April 19,2016 was timely.

The timeline is as follows:

Plaintiff timely filed the challenge to the official canvass of the PPE April 8,

20t6.

¡ Plaintiff served defendants on Tuesday, April 19,2016, which was five days

before the April 25,2016 evidentiary hearing. The service deadline also is

jurisdictional. See A.R.S. $ l6-675.4; see also Ðictz v, Superir¡r Court. Ìn ttnd l:'or

Pinal t:aunu I I |) ¡\riz.. 101 . lt2^ 579 Il.?tl 605, 606 (App. 1978). Defendants

must be given five days, not including the date of service, to answer the

complaint. See id.

Under the circumstanceso the Court acted within its discretion to continue the evidentiary

hearing until Monday, April 25,2016. Arizonalaw directs the Court to hold any evidentiary

hearing on an election challenge within ten days of the challenge being filed. See A.R.S. $ 16-

676.A.Italso allows the Court to extend the hearing deadline by five days for good cause shown.

,See A.R.S. $ 16-676.4. These statutory directives are not jurisdictional. See Brousseauv.

Fitzgerald, t¡8 Atir. 453,456,675P.2d773,716 (19Sa); see also llttbnew !'' Linne-man.l54
Ar:iz. 90. 93, 740 fl.2d 5 I l, 514 (App. 1987).

In an election challenge, the Court may extend the evidentiary hearing beyond the

statutory directive when the delay is necessitated by the court's failure to set a timely hearing.

See Batnew, 154 Ariq. at 93. 40- P.2d at-513. Such a delay is appropriate to keep the courthouse

doors open "to hearing charges of deception and fraud that in any way impedes the exercise of a

free elective franchise." See Ðiaz.IW606.

Defendants rely on the holding in Klebba v. Carpenter,2l3 Ariz.9l,93, T 10, 139 P.3d

609,611 (2006). Ktebba is not applicable here. Klebba dealt with appellate jurisdiction based on

the irial court's delay in issuing a written ruling. The appellate court's jurisdiction is not delayed

in this case. Unlike Klebba,this Court is issuing its signed ruling within less than 24 hours of the

Docket Code 019 Form V0004 Page 13

a

Case 2:16-cv-01065-DLR   Document 108-1   Filed 06/17/16   Page 16 of 41



SUPERIOR COURT OF ARIZONA
MARICOPA COI"INTY

0412712016cv 2016-002889

conclusion of the hearing. And the court's ruling is being.issued within the time period that

would have been requireã had the Court not exte-nded thðhearing deadline by two additional

days.

Here, the Court set a non-evidentiary, fifteen-minute return hearing for Tuesday' April

lg,2¡l6,which *u, th" eleventh day after iúe compluint was filed' At that point' through no

fault of plaintiff or defendants, the cburt could not ðonduct the evidentiary hearing within the

statutorily directed ten-day period. By settin! the non-evidentiary review hearing on the eleventh

day, the Court had to extenå the evidãntiaryîearing beyond the ten-day statutory directive'

The court statutorily could extend the deadline by five days, butlhat would have put the

hearing on saturday, April 23,2016.s¿e A.R.S. $ 16-676.4' Five days from the review hearing

would have been suffi, ep íilz+,2016. If the iourt has set the hearing one of those two days,

it would t,aue a"privåãliriri.irrãrã hearing through no fault.of plaintiff. The court instead set

the evidentiary hearing for the seventeenth"aay utl"rthe hearing'which was Monday' April 25'

2016.

Byextendingthehearingfortwgadditionaldaysbeyondthestatutorydirective'this
Court does not deprive itself ofjurisdiction to resolve ihe ma6er. See Brousseau v' Fitzgerald'

13g Ariz. 453,456,675p.2d1i2,1tø(198a); see qlso ßÚþfiew v, I'irynematl^ 154 Ariz'90^93'

7{0 ll.2d 5l-1, 514(App. 19S7). The delay *á, caused Uy itris court's failure to set a timely

hearing. see Babnewi'ts+ *rír. ,utgi. q:)lt.it¿ x514. T; rule otherwise would defeat the rights

of the plaintifÏbecurrr" of ttti, C*.tt fuil*" to t.t a timely review hearing' See id'

Because the Court appropriately set the evidentiary hearing on Monday'April 25'2016'

service on Tuesday, April lg,20l6was timely. Defendants' answers were due f,rve days after

service, which *u, SuiOuy, Ápril 24,2016,túe day before the evidentiary hearing'

ITlsTHEREFOREORDEREDdenyingthemotionstodismissonthegroundsthat
theevidentiu.yt"uringtru¿tobeheldnolaterírañaprit 17,2016,orApril23'2016ifthe

Court had found good-cause and extended the deadline for the evidentiary hearing by five days'

IT IS FURTIIER ORDERED denying the motions to dismiss on the grounds that

service on April 19,2016 was untimely'

d. & e. Ptaintiff adequately plead his claims'

Theissuewithregardtothesufficiencyofpleadingiswhetherplaintiffgave..sufficient
information, time, and opportunity Ueforeìfte'tt"uring to alert the other parties to the ' ' ' grounds

for his challenges so that they would have a meaningful opportunity to prepare to rebut them'"

Docket Code 019 Form V0004 Page 14
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See McClung v. Bennett,225 Ariz. 754, 156,1 10, 235 P.3d 1037, 1039 (2010) . McClung

involved a nõmination petition challenge in which the plaintiff s theory shifted as the evidentiary

hearing began.

Here, the complaint when read as a whole, including the attachments, sufficiently put

defendants on notice of plaintiff s claims based on fraud, misconduct, and illegal votes. These

issues also came up during the review hearing and the subsequent teleconference. With the

review hearing and the teleconference, the information was sufftcient to alert defendants. Indeed,

Defendants here were sufficiently alerted that they filed the motion three days before the

evidentiary hearing. McClung cannot be read to stand for the proposition that no evidence

beyond thât expressly and completely contained in the complaint can be considered. See id' Even

in election law cases, Arizona is a notice pleading state.

Throughout the case, plaintiff conceded that he likely could not show that the allegations,

if true, would have changed the outcome of the election. However, plaintiff also did not

completely concede that point. Indeed, at the conclusion of the evidentiary hearing, after the

testimony by Ms. Tunnell from MCED, plaintiff suggested that alleged fraud and misconduct

might have changed the allocation of delegates to the national convention by congressional

¿istrict based on the Arizona Democratic Party's bylaws. However, even if adequately proven, it

was not proof that it would have changed the outcome of the election itself.

When appropriate, the Court did not allow the introduction of evidence that would have

denied defendants the informationo time, and opportunity to mount a meaningfi.rl defense.

Though the Court was not called upon to resolve the issue of whether Richard Charnin could

proviãe mathematical analysis based on the official canvass of the PPE, the parties discussed the

issue and plaintiff offered no further evidence by Mr. Charnin.

IT IS THEREFORE ORDERED denying the motions to dismiss for failure to

adequately plead claim under Rule l2(b)(6), AtizonaRules of Civil Procedure.

f. The Attorney General need not be served in a PPE challenge and may not

intervene in a PPE challenge.

The Attorney General and the Governor were served on April 18, 2016. The Governor

has not made an appearance, limited or otherwise.

The Attorney General has made a limited appearance to challenge service of the

summons on the Attorney General under A.R.s. $$ 16-672.C andl6-675.4.

Docket Code 019 Form V0004 Page 15
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Section 16-772.C saYs:

In a contest ofthe election ofa person declared elected to a state

office or of an initiated or referred measure' constitutional

amendment, or other question or proposal, which has been

declared carried, the attorney general may intervene, and upon

demand, the place of trial of the contest shall be changed to

Maricopa county, if commenced in another county'

Section l6-675.4 saYs:

If the contest is on an initiative or refeffed measure, a proposed

constitutional amendment, or other proposition or question

submitted, which has been declared carried, the summons shall be

serveduponthegovernorandattorneygeneralwhomayappear
and answer the statement of contest' or, by leave of court' an

elector of the state may intervene and defend the contest'"

service on the Attorney General and the Governor under both is to permit them to

intervene in the action if *"v óft"ose to do so. They are not necessary and indispensable parties'

Moreover, both statutes allow the intervention in nanower circumstances. In short' the Attorney

General and the Governor need not be served in every election challenge under $ 16-672'A and

they cannot intervene in every challenge'

In other words, election contests as described in section t6-672'A are not limited to

contests regarding an iinitiative or referred measure, a proposed constitutional amendment' or

other proposition or qu.rtion submitted, which has beón declared carried'" søe A'R'S' $ 16-

675.A(emphasis aOOLà¡. Also, election contests as described in section 16-672.A are not limited

to ,,the election ofa person deólared elected to a state office or ofan initiated or referred

measure, constitutioàal amendment, or other question or proposal, which has been declared

carried." See A.R'S. S 16-672.C (emphasis added)'

When the election contest involves issues not listed in section 16-675.A, the Attorney

General is not a proper party. See Katan v. City of Prescott, t23 Ariz' 179, l9l,n 8,221P '3d

370,372(epp. iOOq¡. nt Xotonexplained, "Éecause a court's jurisdiction overelection contests

is purely statutory and not a matter 
-of 

.o-rrton law, if no statute exists granting jurisdiction' the

court has no jurisdiction to act." See id'
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Even if section 16-675.4 did apply, the Attorney General has the discretion to decline to

appear. The motion establishes that the Attorney General has elected not to exercise his

dìicretion to "interyene and defend that action" in this case even if he had discretion to do so.

IT IS TIIEREFORE ORDERED granting Attorney General Mark Brnovich's Motion

to Quash (Docket 18).

IT IS FIJRTHER ORDERED denying Attorney General Mark Brnovich's Motion to

Dismiss (Docket 18).

g. Ptaintiff did not fail to name necessarï and indispensable parties.

Yavapai County asks that the matter be dismissed because plaintiff failed to name

necessary unà indirp"nsable parties. Specifically, Yavapai County argues that plaintiff should

have inciuded as parties, the ihree political parties that had candidates in the challenged election

(Democratic, Libèrtarian, and Republican). Yavapai also asserts that the individual candidates on

the ballot also should have been made parties. Yavapai relies on the language in A.R.S. $ 16-

Z43.B,which purports to control how delegates to the parties' national conventions are required

to vote based òn ttr" ppE results. Subsection A provides that selection of delegates is controlled

by the party's bylaws. The litigants before the Court conceded that the political parties honor

súbseciion g móre in the breach and that there is no enforcement mechanism to compel

compliance.

To determine whether the political parties and the candidates are necessary and

indispensable, the Court must engàge in a three-part analysis. First, this Court must determine

whetirer they are necessary to the action. They are necessary if they have an interest relating to

the subject óf tnir lawsuit (the canvass of the PPE) and that interest may be impaired or impeded

as a prãctical matter if the matter is disposed of in their absence. In short, they are necessary

parties. The political parties and the candidates each may have an interest relating to the outcome

of this action that may be impaired or impeded in their absence.

Second, the Court must consider whether they can be joined in the present lawsuit. At

this stage in an election contest, new parties cannot be added.

Third, the Court must consider whether they are indispensable. To make that

determination, the Court must consider several factors. First, given the statutory structure, it is

unclear whether rendering a decision in the absence of the political parties and the candidates

will prejudice them; it will not prejudice the parties before the Court.

Docket Code 019 Form V0004 Page 17

Case 2:16-cv-01065-DLR   Document 108-1   Filed 06/17/16   Page 20 of 41



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

cv 2016-002889 0412712016

Fourth, the Court cannot fashion a result to lessen the impact on the political parties or

the candidates. The Court has two options, which are to grant plaintiffls relief by striking the

official canvass or to deny plaintiff i relief, and in so doing, allowing the official canvass to

stand.

Fifth, the judgment either way will be adequate'

Sixth, the plaintiff will not have any other adequate remedy if this action is dismissed'

THE COURT FINDS that based on the above, though the political parties and

candidates are necessary parties, they cannot bejoined, and they are not indispensable parties'

IT IS THEREFORE ORDERED denying the motion to dismiss for failure to name

necessary and indispensable parties under Rule 19, Arizona Rules of Civil Procedure'

IT IS FURTHER ORDERED that any motion or request for relief not expressly granted

or denied above is deemed denied.

IT IS FURTHER ORDERED signing this minute entry as afinal written Order of the

Court. The Court notes that no furthei.utt.tt remain pending and the order is entered

pursuant to Rule 54(c) of the Arizona Rules of civil Procedure.

Dated: April27,2016

lsl David B. Gass

HONORABLE DAVID B. GASS

JUDICIAL OFFICER OF THE SUPERIOR COURT
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fact that there's also an outstanding public records request

that seems to be duplicative. That, at least, I beLieve we

are able to reach an agreement on, that to the extent vre $tere

able to produce those documents, obviousJ-y, that would moot

any discovery requests.

Justanupdatethatwereceivedthismorning,adraft

response from the secretary, I tÍl currently in the process of

reviewing that information. And there are a number of

documents. So we'Ll be reviewing those as well and get'ting

those out to the plaintiffs as soon as possible, you know, by

the end of this week at the very latest'

SowearemakingProgressinthatregardoncertain

items.

HoweverrYoüknowrthediscoveryrequestedtheyspoke

of on the phone vrere the statewide voter registration fil-e and

the County polling places, bot'h of which, Your Honor' they

already-.asaStatepart,y'oneoftheirpartiesbeinga

State party, they already have access to, the voter

registration database through the counties, and that's granted

by statute.

And then as to the polling places, not only is that a

county l-evel request, it must be cl-ear only Maricopa county

has been named in this lawsuit' So there are L4 other

counties in this state whose election procedures have not been

challenged, which would g:o to, I believe, the out-of-precinct
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baLl-ot issue in their preliminary injunction motion, and would

go to the extent of their request, but that's also availabl-e

on line/ and I bel-ieve that, Maricopa county during the phone

call did te]] them where that information was availabJ-e, and

it was onl-y later that they brought up all these additional

requests.

And as you said, itts voluminous' and werve been

working with the Secretary to at least respond to the public

records reguests, but at this point in time we do not believe

that the rest of the information was necessarily germane to

the preliminary injunction motion.

But a.gain, you know, wê've been having difficulty

getting out of plaintiffs' counsel exactly what it is that

they're trying to seek in their preliminary injunction motion

and what exactly the scope of their preliminary injunction

motion was. .It makes it very, very difficul-t for us to try to

resolve these things, unfortunately, without outside

intervention.

But we are -- you know, vte are moving forward. They

¿re going to have information, some information, at least, in

regards to the public records reguest.

And I know that the AG's Office provided a public

records response to the records requested on the HB 2023

public records request that they sent the Generalrs Office'

and that was on Friday, so I believe that they've already
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reported by me on the date specified herein regarding the

afore'captionedmatterarecontainedfullyandaccuratelyin

the notes taken by me upon said matter; that the same !ìrere

transcribed by me with the aid of a computer; and that the
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I'laintiff.s,

V.
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Arizona Scct'etary of State; H!!EN P--[JRCllÌ.L' iu her
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INTRODUCTION

1. This case arises from the drastic reduction in the number of polling

places for the 2016 Presidential Preference Election ("PPE") in Maricopa County,

which caused lines in excess of five hours at certain locations and effectively

disenfranchised countless Arizonans.

2. Together, Maricopa County officials reduced the number of PPE polling

places from 403 in 2008, to 2Lt in20l2, to just 60 in 2016'

3. This flawed decision and severe mismanagement created unendurable

wait times for nurnerous Arizonans who were forced to leave polling places without

casting a ballot.

4.Onaverage,Maricopacountyoperatedonepollingplacefor

approximately every 21,000 eligible voters, compared to an average of one polling

place for approximately every 1,500 eligible voters in the rest of the State'

5. Maricopa county is the largest county in Arizona, containing more than

60% of Arizona's total population, and approximately 60% of Arizona's minorþ

populations.

6. Were it not for the decision of the Supreme Court in Shelby County,

Alabama v. Holder,l33 S. Ct.2612 (2013),Maricopa county would have had to

obtain preclearance from the federal government before implementing this drastic

reduction in polling Places.

7. The gross mismanagernent of the March 22,2016 election is but one of

a series of incidents, which have impeded the right to vote of the citizens of Maricopa

County.

g. For the impediments to the franchise erected by the Defendants, as well

as the functional disenfranchisement that occurred on account of their acts and

omissions, plaintiffs respectfully ask this Court to declare that Defendants violated the

constitutional and statutory rights of Arizonans, and to issue an injunction exercising

supervision over all elections leading up to and through the2020 PPE, and to require,

2
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in advance of those elections, that specif,red measures be taken to reduce and manage

wait times.

PARTIES

g. Plaintiff Juliana Huerena is a qualified elector, registered to vote in

Maricopa County.

10. Plaintiff Monica Cooper is a qualified elector, registered to vote in

Maricopa County.

11. Defendant Michele Reagan is the Arizona Secretary of State (the

'osecretary of State"), a public officer of this State, and is named in her official

capacity. The Secretary of State is the public ofTicer responsible for supervising,

conducting, and providing regulations and guidelines for statewide elections.

12. Defendant Helen Purcell is the Maricopa County Recorder, an office

created by the Arizona Constitution. Ariz. Const, art. XII, $ 3, Defendant Purcell is

named in her official capacity. The Maricopa County Recorder is responsible for

conducting elections in Maricopa County.

13. Defendant Maricopa county Board of supervisors ("Board of

Supervisors") is the governing body of Maricopa County. The Board of Supervisors

is obligated under Arizonalaw to designate a reasonable and adequate number of

polling places for PPEs.

14. Defendants Denny Barney, Steve Chucri, Andy Kunasek, clint

Hickman, and Steve Gallardo are members of the Board of Supervisors and are named

in their official capacities.

JURISDICTION AND VENUE

15. This Court has jurisdiction of this action under Ariz. Const. art. VI, $

L4, as well as A.R.S. $$ 12-123, 12'1831 et. seq., and 12-180t, et. seq'

16. Venue is proper in this County under A.R.S. $ 12-401.

J
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STATEMENT OF THE CLAIM

A. Nature of the Action

17. plaintiffs allege that Defendants, or several of them, caused or permitted

acts amounting to a failure to: (i) provide for free and equal elections under Ariz'

const. art.II, $ 2l; (ii) provide for a maximum allowable wait time for any election

and an effective wait time reduction method under A.R.S. $ 16-411(J); (iii) designate

a reasonable and adequate number of polling places for PPEs under A'R'S' $ 16-

zaï(A);(iv) adhere to the provisions of the instructions and procedures manual

created under A.R.S. $ 16-452 pursuant to wait time management; and (v) effectively

respond to election day requests from election marshals for assistance in wait time

reduction under A.R.S. $ 16-535(8).

18. Plaintiff Juliana Huerena has been a regular voter in Maricopa for

approximately ten years. She anived at her polling place at around 4 P'M' and waited

in line for approximately four and a half hours before casting her ballot'

Lg. Plaintiff Monica Cooper attempted to vote in the PPE' She has a

disabilþ and took paratransit to the polls. As paratransit requires users to schedule

rides in advance, Ms. Cooper allotted herself two hours to cast a ballot' However, due

to the excessively long lines, that two hour period expired before Ms. Cooper had the

opportunity to cast a ballot. Her ride came and she had to leave her polling place

without voting.

B. MaricoPa CountY DemograPhics

20. According to the U.S. Census Bureau, Maricopa County is the fourth-

most populous county in the united states. As of July 2015,the county had an

estimated population of 4,167,947 .

2t. According to the U.S. Census Bureau, as of July 2014, the County's

population is 57.o%white not Hispanic or Latino,30'3Yo Hispanic orLatito' 5'7o/o

African American, and 4.lo/o Asian.

4
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C. preclearance Requirement Under the Voting Rights.A.ct and Shelby
County Decision

22. Section 5 of the Voting Rights Act of 1965 ("VRA") prevents certain

jurisdictions ('ocovered jurisdictions") with ahistory of racial disffimination from

implementing changes that affect voting unless and until the jurisdiction demonstrates

to federal authorities that the change will not have the purpose or effect of abridging

or denying the right to vote on account of race, color, or membership in a language

minority group, Under the coverage formula contained in Section 4 of the VRA,

Maricopa County was a covered jurisdiction.

23. On June 25,2013,inshetby county, Alabamav' Holder,l33 S. Ct'

2612 (Z¡li), the U.S. Supreme Court held Section 4 of the VRA unconstitutional, and

thus that its coverage f.orrnula could no longer be used as a basis for subjecting

jurisdictions, including Maricopa County, to preclearance requirements'

24. Because Shetby County effectively removed the preclearance barrier,

Maricopa County was not required to submit its plan to reduce the number of polling

stations for the 2016 PPE to the DOJ for preclearance'

D. Factual Background of the 2016 PPE

25. On February 17,2016, Defendant Purcell proposed, and Defendant

Board of Supervisors approved, reducing the number of 2016 PPE election day

polling places to 60 locations.

26. The number of polling places represented a significant reduction frorn

the number in prior PPEs. In 2008, ayeü in which both major parties had multiple

candidates competing for nominations, the County operated 403 polling places' In

Z1lz,when there was no notable contest for the Democratic nomination due to the

incumbency of President Obama, the County operated 211 polling places'

27. As a result of the reduction, in20t6, on average, the county operated

one polling place for approximately every 21,000 eligible voters.

5
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28, In contrast to Maricopa, Pima County operated 130 polling places,

despite having approximately one-fourth of the total eligible voters in Maricopa

County.

29. Aside from Maricopa, on average, all other counties in the state

operated one polling place for approximately every 1,500 voters.

30. On March 22,20|6,numerous eligible voters in Maricopa waited in line

in excess of five hours to cast a ballot.

31. Though the polls were scheduled to close at 7 P.M., soÍle voters who

were in line by that time waited until past rnidnight to vote.

32. On information and belief, five polling places stayed open past

midnight, while 20 of the 60 locations were open until after 10 P.M.

33. Many voters could not endure such long waits for a variety of reasons,

including, without limitation, family or work responsibilities, or physical limitations.

Those voters who were unable to endure the excessive wait times at Maricopa County

polling places were effectively disenfranchis ed.

34. Others who waited in line for hours ran short on water and food.

35. In addition, many Arizonans without apafiy affrliation were not fully

awate, and were not properly informed, of their inability to participate in the PPE.

36. As a result of the failure to properly inform voters about their eligibility

for the PPE, over 18,000 unaffiliated voters cast provisional ballots that were not

counted.

37. Maricopa County estimated that it takes a minimum of five minutes per

voter to issue a provisional ballot.

38. Thus, Maricopa County concluded that with approximately 24,000 total

provisional ballots cast, poll workers spent approximately 2,000 hours processing

provisional voters on election day.

6
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39. Defendant Purcell admitted that she did not adequately publicize details

regarding the election, including whether unaffiliated voters could participate, until

March 9, just 13 days before the PPE.

40. According to an informal survey by the ArizonaRepublic, the longest

reported wait tirre outside of Maricopa tvas 40 minutes at one location in Coconino

County.

41. While Arizonans were outraged by their government's failures on

election day, Defendant Purcell initially pointed the finger at voters themselves for the

long lines. When asked who was to blame for the fiasco, Defendant Purcell

responded, "The voters, for getting in line."

42. Defendants' ûiismanagement has continued past the PPE. The Spanish

language version of early ballots mailed to 1.3 million Maricopa County voters for the

1¡¿ay 17,2016 special election mistakenly repeated the title of Proposition I23 as the

title for Proposition 124. While Proposition t24 is a proposal to change pensions of

police and firefighters, the title of Proposition 124 desctibed it as a proposal

concerning education funding. Defendants did not address the enor until after early

voting began on April 20,2016.

43. Additionally, the Secretary of State admitted that it failed to send

publicþ pamphlets, which describe the initiatives on the lL/lay 17,2016 special

election ballot, outline the pro and con arguments, and show voters where they can

cast their ballots, to 200,000 households in the State. The Secretary of State

discovered the error on April 22,2016, after early voting commenced, but did not

notiff the public until May 6,2016.

E. Violations of Arizona Law

44. Under A.R.S. $ 16-241(C), "[e]xcept as otherwise provided [], the

presidential preference election shall be conducted and canvassed in the same manner

as prescribed in this title for the prirnary election held pursuant to $ 16-201. All

7
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provisions of other laws that govern elections and that are not in conflict with this

article apply to a presidential preference election . . . ."

45. Because Defendant Board of supervisors approved the grossly

inadequate number of only 60 polling places, it failed to "designate a reasonable and

adequate number of polling places" in violation of A.R.s. $ 16-248(A).

46. The provisions of Section 16-245(A) are not in conflict with the

provisions of Section 16'241, and therefore apply to PPE'

47 . Defendant Secretary of State violated Arizona law by failing to provide

for a maximum allowable wait time for the PPE. A.R.S. $ 16-411(J) requires the

Secretary of State to "provide through the instructions and procedures manual adopted

pursuant to $ 16-452 the maximun allowable wait time for any election that is subject

to$16-204...;'

4g. According to the instructions and procedures manual, the maximum

allowable wait time for elections subject to Section t6-204 is one hour'

49. The Secretary of State, as alleged herein, failed to provide for the

maximum allowable wait time for the March 22PPE in the instructions and

procedures manual.

50. Defendant Secretary of State was also required, and, as alleged herein,

failed to, provide for a method to reduce voter wait tirnes for PPEs. Under A.R.S. $

16-411(J):

The secretary of state shall . . . provide for a method to reduce voter
*àit titüã æ itt" poüJ in ilié priràary and general elections [and] shall
.onri¿.i JiäfrtñfïttJf<itiowin:"g for p"rimary and generãl e.lêctions in
;¡,ñ^päïtõil (Ð Tt" ñu-b.r of b"allots voted.in the prior pri*qr{ 

11_9
senerâl electionì. (2) The number of registered voters who voted.early.
i"iftòîtiõi piimari ánd general election-s. (3) The number of registered
voters^and the nuniber ofregistered voters who cast an early ballot Ïor
the current primary or generãl election. (4) The number of electton
6õ*d ññ6oi orí¿ ðtõfs and the numbèrof rosters that will reduce
voter wait time at the Polls.

51. The provisions of Section 16-4L1(J) are not in conflictwiththe

provisions of Section 16'241, and, therefore, apply to PPEs'

I
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52. Under A.R.S. $ 16-535(8), election marshals "shall also periodically

measure the length of waiting times at that polling place throughout bhe day, and if the

waiting time is thirty minutes or Írore, the marshal shall inform the officer in charge

of elections and shall request additional voting machines, voting booths and board

workers, as appropriate."

53. That wait times were inordinately long at polling places in Maricopa

County on March 22washighly publicized throughout the day, and Defendant Purcell

knew or should have known that wait times at many polling places were thirty

minutes or lnore.

54, The 'oofficer in charge of elections" in Maricopa County is Defendant

Purcell. On inforrnation and beliet Defendant Purcell failed to effectively respond to

election day requests from election marshals for assistance in wait time reduction

andlor from public reports of the excessively long wait times. Defendant Purcell's

actions or inactions violated A.R.S, $ 16-535(B).

55. The provisions of Section 16-535(B) are not in conflict with the

provisions of Section 16'241, and, therefore, apply to PPEs.

56. Together, the acts or omissions of the Defendants violated Ariz. Const.

art. II, $ 21, which guarantees that, "[a]ll elections shall be free and equal, and no

power, civil or military, shall at any time interfere to prevent the free exercise of the

right of suffrage."

F'IRST CLAIM FOR RELIEF'
(Declaratory Judgment Relief)

57. Plaintiffs incorporate into this claim all the foregoing allegations as if

fully set forth herein.

58. There exists areal and justiciable controversy between the parties

regarding whether PlaintifTs rights under Ariz. Const. art. II, $ 21, A.R.S. $ 16-

248(A),4.R.S. $ 16-411(J), A.R.S. $ 16-452, and A.R.S. $ 16-535(8) were violated.

9
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Ĵ

4

5

6

7

I
9

10

11

T2

13

t4

15

T6

t7

l8

T9

20

2l

22

23

24

25

26

27

28

59. Pursuant to A.R.S. $ 12-1S3 t et. seq., Plaintiffs - as parties whose

rights, status or other legal relations are affected by the following constitutional and

statutory provisions - are entitled to a declaration from this Court that their rights

under Ariz. Const. art. II, $ 21, A.R.S. $ l6-24S(A), A.R.S. $ l6-411(J), A.R.S. $ 16-

452, andA.R.S. $ 16-535(B) were violated during the2016 Arizona PPE.

SECOND CLAIM FOR RELIEF
(Injunctive Relief)

60. Plaintiffs incorporate into this clairn all the foregoing allegations as if

fully set forth herein.

61. Pursuant to A.R.S. $ 12-1 801, et seq.,Plaintiffs are entitled to

preliminary and permanent injunctive relief enjoining Defendants from conducting

future elections, up to and through fhe2020 PPE, in the absence ofjudicial

supervision, and requiring, in advance of such elections, that specified measures be

taken to reduce and manage wait times.

62. As alleged in this Complaint, the Defendants violated Plaintiff's'

statutory and constitutional rights, and, given the scope of those violations and the

proven inability to operate elections effectively, will continue to violate those rights

absent judicial intervention.

63. Given the nature of the claims in this Cornplaint, Plaintifß do not have

an adequate remedy at law, and, therefore, injunctive relief is appropriate.

64, The threatened injury to Plaintiffs is ineparable and substantial, and

granting injunctive relief will not cause Defendants to suffer any harm.

65. Granting the requested injunctive relief will promote the public interest

by ensuring the free and fair administration of future elections.

THIRD CLAIM FOR RELIEF'

66

(Attorneys' F ees)

Plaintiffs incorporate into this claim all the foregoing allegations as if

fully set forth herein.

10
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67. Plaintifß are entitled to an award of attorneys' fees under the Arizona

private attorney general doctrine, as adopted inArnoldv. Ariz, Dep't of Health Servs.,

160 Ari2.593,609,775P.2d 521,537 (1989), because the vindication of rights in this

action "(1) benefits a large number of people; (2) requires private enforcement; and

(3) is of societal importance." As a result, this action meets all the conditions of the

private attorney general doctrine.

PRAYER FOR RELIDF'

WHEREFORE, Plaintifß request that the Court:

A. Issue an order declaring that Defendants, or several of them, caused or

permitted acts related to the 2016 PPE that amounted to a failure to: (i) provide for

free and equal elections under Ariz. Const. art,II, $ 21; (ii) provide for a maximum

allowable wait tirne for any election and an effective wait time reduction method

under A.R.S. $ 16-411(J); (iii) designate a reasonable and adequate number of polling

places for PPEs under A.R.S. $ 16-24S(A); (iv) adhere to the provisions of the

instructions and procedures manual created under A.R.S. S 16-452 pursuant to wait

time management; and (v) effectively respond to election day requests from election

marshals for assistance in wait time reduction under A.R.S. $ 16-535(B).

B. Grant Plaintiffs preliminary and permanent injunctive relief providing

for court supervision over all elections leading up to and through the2020 PPE, and

providing that:

(a) The Board of Supervisors create a polling place plan for each

election sufficiently ahead of the election to allow for court

review and approval;

(b) The Secretary of State and the County Recorder provide

sufficient notice to all voters as to their eligibility to cast a

regular ballot in presidential preference and other elections;

(c) The Secretary of State provide a maximum allowable wait time

for presidential preference elections;

11
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(d) The Secretary of State, the County Recorder, and the Board of

Supervisors develop a comprehensive plan to reduce wait times

for all elections; and

(e) The Secretary ofstate regularlytrain county election officials on

the details and execution of that plan.

C. Award attorneys' fees under the private attorney general doctrine.

D. Award of costs of litigation in favor of Plaintiffs,

E. Grant Plaintiffs such other and further relief as may be just and

equitable.

DATED this2-4hay of June, 2016.

Respectfully submitted,

, P.A.

By
B o.

dros enb aum(@om law. com
Shane M. Haìh, No. 027753
shamlôomlaw.com
2929 Ñorth Central Avenue, Suite 2100
Phoenix, Arizona 85012-27 94
Teleohone: 602.640.9000
Facsìmile: 602.640.9050

By

S & PHILLPS, LLP

tu,
P. o.

com
Rheinheimer (pro hac vice

I2

Eric B. Chen hac vice applicatíon
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LAWYERS' COMMITTEE FOR CIVIL
RIGHTS UNDER LAV/

By l/-,, r35 t7vt

org
Brendan hac vice

b
1401 Avenue,

Ro

400
Washingfon, D.C. 20005
Teleohone : 202.662.8600
Facsìmile: 202.7 83 .0857

Attorneys for Plaintffi
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