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1            PATRICK LUTHER MCFERRON

2  could be and then that I -- that I would

3  not be.  But it would not be anything that

4  I would classify as a discussion.

5       Q. And who have you heard that you

6  would be an expert witness from?

7       A. I don't know that anybody has said

8  I would definitely be an expert witness.

9  But I knew that --

10       Q. But --

11       A. -- could be a poss --

12       Q. Who have you heard say you could be

13  an expert witness -- oh, sorry.

14       A. As I think about this, I don't know

15  that anybody has said I could be.  I -- I

16  think that would be an assumption that I

17  have probably made based on my past

18  experience.  I do recall Mr. Roe saying

19  that I was not the expert witness, I

20  believe.  It was on a cell phone, but

21  that's my understanding.

22       Q. Have you had any discussions about

23  whether you would be a fact witness in this

24  case?

25       A. No.
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2  about the fee that you would charge for

3  doing the study, was there any negotiating

4  of the fee or did you just tell him the fee

5  would be 9,000 and that was accepted?

6       A. The negotiation was only a function

7  of how many questions were asked.  So, it

8  wasn't -- I guess there wasn't really a

9  negotiation.  That's just what the -- what

10  the fee is.

11       Q. And how was that?  Is it $600 per

12  question or is there some other basis on

13  which it's determined?

14       A. No.  It's -- it's a little more

15  complicated than that.  It depends on the

16  -- the type of -- the universe that we're

17  calling, how difficult that is to -- to

18  reach, and then the -- the number of

19  interviews being conducted and then the

20  number of questions.  But, as you know,

21  from the -- the study, there are some

22  questions that were not asked of everybody,

23  so we really estimate how many -- how long

24  the study is going to take to do.

25       Q. The -- was there any discussion
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2  mean, I have to -- have to live with

3  myself.  I follow my own -- my own personal

4  ethics, yes.

5       Q. Are you -- Mr. McFerron, can you

6  explain the difference between population

7  data or population sets and survey data?

8       A. Yeah.  I mean, I think the -- the

9  population data we're talking about would

10  be, you know, generally gleaned from, in

11  this case, probably the U.S. senate --

12  census.  What the actual population is in

13  the survey data would be the -- the

14  gathered information that's then

15  attributable to that -- that population

16  data.

17       Q. Have you reviewed any of the expert

18  witness reports in this case?

19       A. No.

20       Q. Did you ever see a draft of

21  Professor McDonald's report?

22       A. No.

23       Q. Do you know who Professor McDonald

24  is?

25       A. No.
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2     Did you ever compose any limit on where

3  the survey results for this case could be

4  shared as far as forwarding e-mail?

5       A. No.  And that goes -- you know, no.

6       Q. So, is it possible your survey

7  results could have been forwarded to

8  opposing counsel in this case?

9       A. Correct.  I mean, the -- my general

10  rule is that the client owns the data and

11  it's -- it's up to them, whatever they want

12  to do with -- with that data.

13       Q. Is it correct -- is it possible

14  that survey results could be forwarded to

15  other experts in this case?

16       A. Yes.

17       Q. Now, you were also asked about the

18  sample size of questions number 7 through

19  15.  Do you recall that?

20       A. Yes.

21       Q. Now, is it correct to say that

22  actually 5 -- the question numbers 5

23  through 15 are all part of a common group?

24            MR. STEINER:  Objection to form.

25            THE WITNESS:  Yes.  They're all
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2  size of five -- of greater than 500 was

3  needed, would you have recommended it?

4       A. Yes.

5       Q. Do you believe that your -- that

6  this survey undersampled any demographic

7  category?

8            MR. STEINER:  Objection to form.

9            MR. KOBACH:  I'm sorry, what's

10  the objection?

11            MR. STEINER:  Well, I don't know

12  what you mean by "undersampled", and you

13  also don't -- you purport to not be

14  putting Mr. McFerron up as an expert, and,

15  therefore, I don't think that you can ask

16  him opinion questions.

17            MR. KOBACH:  Okay.  Well, he is

18  a surveying firm entity, but I'll --

19            MR. STEINER:  Is he a surveying

20  expert, Mr. Kobach?

21            MR. KOBACH:  Let me -- let me

22  just phrase the question in a way that

23  perhaps you won't object to.

24       Q. (By Mr. Kobach)  Do you believe

25  that your survey did not sample enough
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2       Q. Did you ever see the final of

3  Professor McDonald's report?

4            MR. KOBACH:  Objection, asked

5  and answered.

6            THE WITNESS:  I don't believe,

7  no.

8       Q. (By Mr. Steiner)  Did you -- and I

9  think earlier you weren't familiar with

10  Mr. von -- von Spakousky, but did you ever

11  see his expert witness report?

12       A. No.

13       Q. Did you ever see a draft of Mr. von

14  Spakousky's expert witness report?

15       A. No.

16       Q. Did you ever review Professor

17  Manatee's expert witness report?

18       A. No.

19       Q. Are you familiar with Professor

20  Manatee?

21       A. No.

22       Q. Are you familiar with someone,

23  Professor Gabriel Sanchez?

24       A. No.

25       Q. Are you familiar with any of
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2  professor -- Dr. Sanchez's work?

3       A. It's not -- not ringing a bell at

4  all, no.

5       Q. Do you know whether Professor

6  Sanchez is an expert in conducting surveys

7  and survey research or social science

8  research?

9       A. No.

10       Q. How about Professor Matthew

11  Barretto, are you familiar with him?

12       A. No.

13       Q. Do you know whether Professor

14  Barretto is an expert in social science

15  research or survey research?

16       A. No.

17       Q. Have you ever testified as an

18  expert witness?

19       A. I have testified before.  I -- but

20  on survey research?  I'm trying to think if

21  I have.  As an expert witness, no.

22       Q. When you say you've testified on

23  survey research, could you explain what you

24  mean by that?

25       A. Yes.  I've -- I've been involved in
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2  a few court proceedings where my survey

3  data was presented and I defended the

4  process of the -- of putting the -- the

5  surveys together.  I've also been a party

6  to -- to a few cases where I've -- I've had

7  affidavits done.  Those have tended to be

8  about change of venues in both criminal and

9  civil cases, oftentimes related to media

10  bias.  So, I've had testimony involved in

11  court cases.  And then I was hired as an

12  expert witness for one case, but I never

13  ultimately testified.

14       Q. What case were you hired as an

15  expert witness in?

16       A. It actually -- it had little to do

17  with survey data.  It was primarily the

18  initiative petition process, is why I

19  hesitated to bring it up.  And I don't

20  remember the name of the case.

21       Q. When was that?

22       A. Five or six years ago.  It was a --

23  a federal court case.  I remember the

24  judge's name, but I -- I can't tell you

25  anything else off the top of my head.
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2  with Mr. Roe or with anyone else about a

3  different fee or fee structure if you were

4  to serve as an expert witness?

5       A. No.

6       Q. The -- let me just go back to your

7  education.

8     Did you take any -- have you taken any

9  statistics courses during your formal

10  studies?

11       A. Yes.  Both in undergraduate and

12  graduate.

13       Q. Okay.  And what -- what courses

14  were those?

15       A. Methods of social science research

16  in undergrad.  And then I don't remember

17  the exact title of the graduate statistics

18  course.

19       Q. Okay.  So, you took one graduate

20  statistics course?

21       A. Yes.

22       Q. And, aside from those two

23  statistics courses, were there any other

24  courses that you took relating to the

25  methods of conducting survey research?
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