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UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF WISCONSIN

CHRYSTAL EDWARDS, et al.,
Plaintiffs,
v.
Case No. 20-CV-340
ROBIN VOS, in his official capacity as Speaker
of the Wisconsin State Assembly; et al.,

Defendants.

PLAINTIFFS’ BRIEF OPPOSING WISCONSIN ELECTION COMMISSION
DEFENDANTS’ MOTION TO DISMISS

INTRODUCTION

Defendants Wisconsin Election Commission (“WEC”) and its Administrator and
individual members (collectively the “WEC Defendants) move to dismiss all of the plaintiffs’
claims because, they say, there is no justiciable controversy between them and plaintiffs, and they
move to dismiss the damages claim against them under the Americans with Disabilities Act
(“ADA”) because the Amended Complaint does not allege intentional discrimination with the
requisite specificity.

Even if the WEC Defendants merely carry out the Wisconsin Legislature’s or this Court’s
orders, that gives it a sufficient stake in the result of these proceedings to mandate denial of the
motion to dismiss based on the absence of a justiciable controversy. And because a claim for
damages under the ADA can rest upon a defendant’s denial of benefits to a plaintiff protected by

the ADA, that aspect of the motion to dismiss fails as well.
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ARGUMENT
I. THE AMENDED COMPLAINT ALLEGES A JUSTICIABLE CONTROVERSY.

The WEC Defendants summarize their position succinctly: “Since the WEC Defendants
do not have legal interests adverse to the plaintiffs in regard to the issuance of injunctive relief, no
actual controversy exists between them on that issue.” (WEC Br. 7.) WEC’s position, however,
runs afoul of the fundamental rule that “even where ‘the Government largely agree[s] with the
opposing party on the merits of the controversy,’ there is sufficient adverseness and an ‘adequate
basis for jurisdiction in the fact that the Government intended to enforce the challenged law
against that party.”” United States v. Windsor, 570 U.S. 744, 759 (2013) (emphasis added),
quoting INS v. Chadha, 462 U.S. 919, 940 (1983). Even where plaintiffs and a government
defendant are in “almost complete agreement” on the merits of a case, when the government
continues to enforce the law that the plaintiff is challenging, a justiciable controversy exists. Texas
v. United States, 945 F.3d 355 (5th Cir. 2019), as revised (Dec. 20, 2019), as revised (Jan. 9, 2020),
cert. granted sub nom. California v. Texas, 140 S. Ct. 1262, 206 L. Ed. 2d 253 (2020), and cert.
granted sub nom. Texas v. California, 140 S. Ct. 1262, 206 L. Ed. 2d 253 (2020)

The WEC defendants admit that WEC is responsible for administering Wisconsin’s
election laws. (WEC Br. 6.) So if this Court orders all or part of the relief that plaintiffs seek — for
example, a mandatory injunction requiring that all registered voters be sent an absentee ballot —
WEC would have a role in implementing that relief, even if it were limited to directing local clerks
of court to comply with the Court’s order to mail absentee ballots. And before any relief is ordered,
the WEC Defendants stand ready to enforce the law as it exists — and the failure to change that
legal status quo in the face of the most overwhelming public health crisis in a century is the heart
of plaintiffs’ claims on the merits. This is sufficient adversity under Windsor to make out a

justiciable controversy.



Case: 3:20-cv-00340-wmc Document #: 26 Filed: 06/15/20 Page 3 of 6

The same is true for the individual Commissioners and the Administrator. Ex parte Young,
209 U.S. 123, 159-60 (1908), allows plaintiffs alleging violations of the Constitution to bring suit
against individual state officials in their official capacities, as plaintiffs did here (AC 99 28-34), in
order for the Court to command compliance with the Constitution by means of injunctive relief.
The members of the Commission and the Administrator have the power to implement the reforms
that the Court would order, and they are currently enforcing the state election practices and
procedures that we allege violate plaintiffs’ rights under federal law. Nothing more than that is
required.

II. PLAINTIFFS STATE A VALID DAMAGES CLAIM UNDER THE ADA.

The WEC Defendants contend that the claim for damages against them under the ADA
fails as a matter of law because the law requires an intentional violation or deliberate indifference
on a defendant’s part before it may be held liable for damages, and the plaintiffs’ purportedly
“conclusory” allegations of discrimination cannot support liability against defendants who have
no power to force the Legislature to do anything, or to grant the plaintiffs any of the
accommodations they seek. (WEC Br. 7-8.)

However, a claim for a violation of the ADA can be supported by a government actor or
agency’s denial of “the benefits, services, programs, or activities of a public entity” —and “[v]oting
is a quintessential public activity.” Nat 'l Federation of the Blind v. Lamone, 813 F.3d 494, 507 (4
Cir. 2016). The ADA plaintiffs specifically allege (1) that they would have voted had they been
afforded reasonable accommodations mitigating the impact of COVID-19 (AC 9 129); and (2) the
defendants’ discriminatory conduct caused the plaintiffs to not be able to vote in the Spring
Election. (/d. § 131.)

A plaintiff can support its claim by presenting facts in its brief that are consistent with the

complaint, even though those facts are not alleged in the complaint. See Geinosky v. City of
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Chicago, 675 F.3d 743, 745 n.1 (7" Cir. 2012). The WEC Defendants are Wisconsin’s experts on
voting and the voting process. Simply by virtue of their involvement in these lawsuits they either
knew of or disregarded the impact that COVID-19 was sure to have on the Spring Election and the
alarm being expressed by thousands of voters that they feared for their health if they were required
to breach social distancing requirements, whether through voting in person or venturing out to
obtain a witness to their completion of an absentee ballot.

The WEC Defendants could have ordered robust drive-up voting with extensive protections
against contamination; the WEC could have made arrangements for teams with heavy-duty
protective gear to visit disabled voters at home in order to satisfy the witness requirements for
absentee ballots. It did not. The partisan split that seems to paralyze WEC through “deadlocking
over any creative efforts to vindicate voter rights even if the statutes arguably allow them,”
Democratic Nat’l Committee, et al. v. Bostelmann, et al., Case No. 20-cv-249-wmc, 2020 WL
3077047 at * (W.D. Wis., June 10, 2020), prevented that from happening. Contrary to what the
WEC Defendants imply, the “plausibility” standard of Twombly and Igbal does not override the
plain language of Fed. R. Civ. P. 9(b) directing that “[m]alice, intent, knowledge, and other
conditions of a person’s mind may be alleged generally.” There are ample grounds for inferring
the WEC Defendants’ deliberate indifference to the ADA plaintiffs’ right to vote, and that satisfies
the legal requirements for a damages claim based on past wrongs.

III. CONGRESS ABROGATED THE WEC DEFENDANTS’ SOVEREIGN

IMMUNITY AGAINST DAMAGES CLAIMS BROUGHT UNDER THE
AMERICANS WITH DISABILITIES ACT.

The WEC Defendants claim that plaintiffs cannot pursue claims for money damages
against them because they have sovereign immunity. Although this is true for plaintiffs’
Constitutional claim, Title II of the ADA “validly abrogates state sovereign immunity” under

Congress’s power to pass laws that enforce the provisions of the Fourteenth Amendment. United



Case: 3:20-cv-00340-wmc Document #: 26 Filed: 06/15/20 Page 5 of 6

States v. Georgia, 546 U.S. 151, 158-59 (2006). Therefore, the ADA plaintiffs’ claims for money
damages arising from the denial of their rights to accommodations for their disabilities in the

Spring Election cannot be dismissed.

CONCLUSION

For the reasons stated in this brief, the WEC Defendants’ motion to dismiss should be

denied.

Dated this 15th day of June, 2020.
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