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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

DEMOCRATIC NATIONAL COMMITTEE
and DEMOCRATIC PARTY OF WISCONSIN,

Plaintiffs,
V. 20-cv-249-wmc
MARGE BOSTELMANN, JULIE M. GLANCEY, ANN S.
JACOBS, DEAN KNUDSON, ROBERT F. SPINDELL, JR.
and MARK L. THOMSEN,
Defendants,

and

REPUBLICAN NATIONAL COMMITTEE
and REPUBLICAN PARTY OF WISCONSIN,

Intervening Defendants.

SYLVIA GEAR, CLAIRE WHELAN, WISCONSIN
ALLIANCE FOR RETIRED AMERICANS, LEAGUE
OF WOMEN VOTERS OF WISCONSIN, KATHERINE
KOHLBECK, DIANE FERGOT, GARY FERGOT,
BONIBET BAHR OLSAN, SHEILA JOZWIK, and
GREGG JOZWIK,

Plaintiffs,
V. 20-cv-278-wmc
MARGE BOSTELMANN, JULIE M. GLANCEY, ANN S.
JACOBS, DEAN KNUDSON, ROBERT F. SPINDELL, JR.,
MARK L. THOMSEN, and MEAGAN WOLFE,

Defendants.

REVEREND GREG LEWIS, SOULS TO THE
POLLS, VOCES DE LA FRONTERA, BLACK LEADERS
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ORGANIZING FOR COMMUNITIES, AMERICAN
FEDERATION OF TEACHERS LOCAL, 212, AFL-CIO,
SEIU WISCONSIN STATE COUNCIL, and LEAGUE
OF WOMEN VOTERS OF WISCONSIN,

Plaintiffs,
V. 20-cv-284-wmc
MARGE BOSTELMANN, JULIE M. GLANCEY, ANN S.
JACOBS, DEAN KNUDSON, ROBERT F. SPINDELL, JR.,
MARK L. THOMSEN, and MEAGAN WOLFE,

Defendants.

GEAR, ET AL. V. BOSTELMANN, ET AL., CASE NO. 20-CV-278, PLAINTIFFS’
RESPONSE TO WEC DEFENDANTS’ JULY 10 EMERGENCY MOTION

The Gear Plaintiffs have reviewed the Wisconsin Elections Commission (“WEC”)
Defendants’ emergency motion filed on July 10, 2020. Unfortunately, the Gear Plaintiffs’ counsel
and the WEC Defendants’ did not connect for a meet and confer before that motion was filed.
Since then, however, counsel for the Gear Plaintiffs and counsel for the WEC Defendants have
met and conferred twice and made significant progress toward resolving this discovery dispute.

On Friday evening, Jon Sherman, counsel for the Gear Plaintiffs, and Daniel Lenz, counsel
for the WEC Defendants, met and conferred. Based on that conversation, the Gear Plaintiffs’
counsel revised, clarified, and narrowed their First Set of Requests for Production. The revised
requests for production are attached as Exhibit A. To more precisely define the specific categories
of documents the Gear Plaintiffs are seeking in Requests Nos. 1 through 11, the Gear Plaintiffs’
counsel consulted with their cybersecurity and election security expert, Matthew Bernhard. The
Gear Plaintiffs also: (a) eliminated and condensed requests so that there are now 18 requests for

production; (b) clarified that they do not seek any communications between the public and WEC,
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just internal WEC communications; and (c) limited the requests for communications to just
Requests Nos. 13 through 15.

At their subsequent meet and confer on Sunday morning, Attorney Lenz informed the Gear
Plaintiffs’ counsel, Jon Sherman and Douglas Poland, that, having reviewed these narrowed, more
precisely defined requests, as of now, the scope of the dispute over the amended discovery requests
has also narrowed to just Requests Nos. 13 through 15. Counsel for the Gear Plaintiffs advised
Attorney Lenz that Request No. 13 is effectively captured or subsumed by Request No. 14; Request
No. 15 is not as high a priority as Request No. 14; and the Gear Plaintiffs are willing to agree to
delayed production and continuing discussion with respect to Request No. 15. Therefore, the Gear
Plaintiffs’ counsel believe that the sole remaining dispute lies with the scope of Request No. 14,
which seeks: “All documents and internal (i.e only-within-WEC) communications regarding
changes to WEC and local election officials’ policies, procedures, and practices for processing and
fulfilling absentee ballot requests, including but not limited to data entry in WisVote, absentee
ballot and certificate envelope assembly and labeling procedures, and absentee ballot delivery,
since March 15, 2020.” WEC Defendants’ counsel have expressed their concern that even this
narrowed and specific request would compel too many WEC staff members to search and review
their email for responsive communications, since there is no central repository of email
communications such as a unified email server for WEC that can be searched. In response,
Plaintiffs have proposed identifying specific custodians who would reasonably be expected to have
responsive documents and communications from the last four months and agreeing to delayed
production after the WEC Defendants’ filing on July 20 but well before Plaintiffs’ reply brief

deadline on July 31. WEC Defendants’ counsel has also informed the Gear Plaintiffs’ counsel that
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running searches to locate email communications responsive to Request No. 15 would take
approximately 1.5 hours per custodian.

Other items that have been raised to try to limit discovery requests where possible have
been a deposition of Robert Kehoe, the WEC’s Technology Director, during the week of July 20,
and the possibility of entering into factual stipulations to take certain potential factual issues or
disputes off the table. The parties’ counsel have agreed to continue to meet and confer on these
potential alternatives.
Dated: July 12, 2020 Respectfully submitted,

/s/ Jon Sherman

Jon Sherman*

D.C. Bar No. 998271

Michelle Kanter Cohen*

D.C. Bar No. 989164

Cecilia Aguilera*

D.C. Bar No. 1617884

FAIR ELECTIONS CENTER

1825 K St. NW, Ste. 450
Washington, D.C. 20006

(202) 331-0114 (telephone)
jsherman@fairelectionscenter.org
mkantercohen@fairelectionscenter.org
caguilera@fairelectionscenter.org

Douglas M. Poland

State Bar No. 1055189

David P. Hollander,

State Bar No. 1107233

RATHIE WOODWARD LLC

10 E Doty Street, Suite 507
Madison, WI 53703

(608) 960-7430 (telephone)
(608) 960-7460 (facsimile)
dpoland@rathjewoodward.com
dhollander@rathjewoodward.com

Attorneys for Plaintiffs in Case No. 20-cv-278-wmc
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*Admitted to the U.S. District Court for the Western
District of Wisconsin



