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UNITED STATES DISTRICT COURT
THE SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-22572-CIV-KING/O’SULLIVAN

EMMA YAIZA DIAZ, et al.

Plaintiffs,

KURT S. BROWNING, Secretary of State of
Florida, et al.

Defendants.

WILLIAM COWLES, ORANGE COUNTY SUPERVISOR OF ELECTIONS, AND
LINDA TANKO, DEPUTY SUPERVISOR OF ELECTIONS FOR ORANGE COUNTY,
FLORIDA, MOTION TO QUASH TRIAL SUBPOENAS

COMES NOW, WILLIAM COWLES, ORANGE COUNTY SUPERVISOR OF
ELECTIONS (“Cowles”) and LINDA TANKO, DEPUTY SUPERVISOR OF ELECTIONS
FOR ORANGE COUNTY, FLORIDA (“Tanko™), by and through their undersigned attorney,
and file this Motion to Quash Subpoenas to appear at trial the week of February 4, 2008,

pursuant to Federal Rule of Civil Procedure 45(c)(3)(A)(ii), and as grounds thereof would state:
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1. Bill Cowles was dismissed as a Defendant in this case pursuant to this Court’s
October 3, 2007, order. As a result, neither he, nor his office, the Orange County Supervisor of
Elections, is a party to the case.

2. On January 4, 2008, counsel for the Plaintiffs forwarded trial subpoenas on the
undersigned seeking to compel Bill Cowles, the Orange County Supervisor of Elections, and
Linda Tanko, a Deputy Supervisor of Elections for Orange County, to testify in the trial in this
matter scheduled for the week of February 4, 2008.

3. Both Bill Cowles and Linda Tanko work and reside in Orange County, Florida,
and as a result will be compelled to travel well in excess of 100 miles in order to testify in the
trial.

4, On August 6, 2007, Linda Tanko was deposed pursuant to Federal Rule of Civil
Procedure 30. On August 7, 2007, Bill Cowles was deposed pursuant to Federal Rule of Civil
Procedure 30. Both depositions lasted several hours and all parties were provided an opportunity
to question both Bill Cowles and Linda Tanko during their respective depositions.

5. Requiring Bill Cowles and Linda Tanko to travel to Miami to testify in the
scheduled trial works an unnecessary hardship on Mr. Cowles and Ms. Tanko, as well as the
office of the Orange County Supervisor of Elections. Florida’s statewide presidential preference
primary will occur on January 29, 2008 — the week prior to the trial week. The election also
contains a statewide referendum on a proposed amendment to the Florida Constitution relating to
property tax reform, a special primary election for a vacant state house seat, and several local
government elections in Orange County.

6. In the event of any recounts, the deadline for the initial recount would be Sunday,

February 3, 2008 (8§ 102.141(7)(c), Florida Statutes). If a manual recount were still needed
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pursuant to § 102.166, Florida Statutes, such would necessarily occur during the week of
February 4, 2008, the same week Orange County’s Chief Elections Official, Bill Cowles, and
one of his key deputies, Linda Tanko, will be forced to travel to Miami and testify in the trial.
The special primary election for the vacant state house seat, and the municipal election, could
result in recounts that affect solely Orange County.

7. In addition, several state required actions will occur during the week of February
4, 2008, relating to the January 29, 2008, election, including meetings of the Orange County
Canvassing Board to certify the election results. Bill Cowles is a member of the Orange County
Canvassing Board, along with a County Commissioner and a County Court Judge. 8104.121(1),
Florida Statutes. The canvassing board is responsible for certifying the election results, and the
Orange County Canvassing Board has scheduled its meetings to certify the results for February 7
and 8, 2008.

8. In the event of a recount, Linda Tanko’s expertise and presence would be needed
in the office, as she oversees absentee and provisional ballots, and her general and extensive
knowledge of election administration makes her an invaluable person to address issues that may
arise during the conduct of an election and particularly in a review by the Canvassing Board of
ballots during a recount.

9. Finally, shortly after the January 29, 2008 election, the Orange County Supervisor
of Elections must conduct the special general election for the vacant state house seat on February
26, 2008. This special election will require the processing of absentee ballot requests and the
mailing of absentee ballots, as well as coordination of early voting activities. There may also be

run-off elections in municipal elections which would be on February 26, 2008, as well.
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10. Bill Cowles settled this lawsuit with the Plaintiffs and was dismissed from the
case. One of the main motivations in settling the case with Plaintiffs was an avoidance of
litigation expense and disruption of his office while attempting to administer elections.
Compelling Bill Cowles and Linda Tanko to travel almost 200 miles to testify in a trial in a case
that Bill Cowles’ office settled and in which both Bill Cowles and Linda Tanko gave several
hours of deposition testimony which can be used in the trial pursuant to Rule 32, would work an
unreasonable hardship on the two individuals subject to the subpoenas, and in the administration
of the elections in Orange County, Florida.

11. Pursuant to Federal Rule of Civil Procedure 32(a)(3)(B), the depositions of Bill
Cowles and Linda Tanko may be used at trial or hearing in the event this Court finds that Bill
Cowles and Linda Tanko are more than 100 miles away from the place of trial.

12. Given the hardships and circumstances set forth herein as to the potential impact
of compelling Orange County’s Chief Elections Official and a key deputy to travel
approximately 200 miles to testify in the trial in a case in which Bill Cowles was dismissed
pursuant to a settlement, the week after a major statewide election that also includes local
elections in Orange County, and the fact that the testimony of Bill Cowles and Linda Tanko has
been preserved through their lengthy depositions, which may be used in the trial pursuant to
Federal Rule of Civil Procedure 32, the subpoenas should, respectfully, be quashed.

13.  When a non-party’s testimony has been preserved, and that party would be
compelled to travel more than 100 miles to testify, the Motion to Quash the Subpoena should be
granted. See Mendez v. Unitrin Direct Property & Cas. Ins. Co., 2007 WL 2726900 (M.D. Fla.

2007).
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14.  Attached hereto are affidavits of Bill Cowles and Linda Tanko, Attachments A
and B, respectfully, verifying the allegations set forth within this Motion.

15. Undersigned counsel has conferred with counsel for the parties. Plaintiffs’
counsel has indicated that they would not object on the condition that the deposition testimony of
Bill Cowles and Linda Tanko may be presented during the trial. Counsel for Defendant has
indicated that they take no position on the relief sought in this Motion.

WHEREFORE, Bill Cowles and Linda Tanko respectfully request this Court to enter an
Order quashing the subpoenas compelling them to testify in Miami in the trial in this case during
the week of February 4, 2008.

Dated this 10" day of January, 2008.

Respectfully submitted,

On Behalf of Defendant, William Cowles
Goren, Cherof, Doody & Ezrol, P.A.

3099 East Commercial Boulevard, Suite 200

Fort Lauderdale, FL 33308
Telephone: (954) 771-4500 / Fax: (954) 771-4923

BY: s/ Michael D. Cirullo;, Jr.
MICHAEL D. CIRULLDO, JR.

Florida Bar No. 973180
e-mail: mcirullo@cityatty.com

DAVID N. TOLCES
Florida Bar No. 0816353
e-mail: dtolces@cityatty.com
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on January 10, 2008, | electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document
is being served this day on all counsel of record identified on the attached Service List in the
manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF
or in some other authorized manner for those counsel or parties who are not authorized to receive

electronically Notices for Electronic filing.

BY: s/ Michael D. Cirullo;, Jr.
MICHAEL D. CIRULLO, JR.
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SERVICE LIST

Diaz, et al. v. Browning, et al., Case Number 04-22572-CIV-King O’Sullivan

Mary Jill Hanson

Hanson, Perry & Jensen, P.A.

400 Executive Center Drive, Suite 207
West Palm Beach, Florida 33401
Phone: 561-686-6550

Fax: 561-686-2802

Email: mjhanson@hpjlaw.com

Via ECF

Judith A. Browne

Sheila Y. Thomas & Elizabeth Westfall
Advancement Project

1730 M. Street, NW, Suite 910
Washington, DC 20036

Phone: 202-728-9557

Fax: 202-728-9558

Email: ewestfall@advancementproject.org
Via U.S. Mail

Judith A. Scott

John J. Sullivan

SEIU, 1313 L. Street, NW
Washington, DC 20005
Phone: 202-898-3453
Fax: 202-898-3323
Email: sullivaj@seiu.org
Via U.S. Mail

Michael Halberstam, Esq.

Paul, Weiss, Rifkind, Wharton,
Garrison, LLP

1285 Avenue of the Americas

New York, NY 10019-6064

Phone: 212-373-3000

Fax: 202-492-0111

e-mail: mhalberstam@paulweiss.com

Via U.S. Mail

Elliot Mincberg

People for the American Way Foundation
2000 M. Street, Suite 400

Washington, DC 20036

Phone: 202-467-2392

Fax: 202-293-2672

Email: emincberg@pfaw.org

Via U.S. Mail

Jonathan P. Hiatt
AFL-CIO

815 Sixteenth Street, NW
Washington, DC 20006
Phone: 202-637-5053
Fax: 202-637-5323
Email: jhiatt@aflcio.org
Via U.S. Mail

Manny Anon, Jr.

Florida Public Employees Council
AFSCME 79

99 N.W. 183 Street, Suite 224

N. Miami, FL 33169

Phone: 305 651 6617

Fax: 305 651-1740

Email: m_anon@afscmefl.org
Via U.S. Mail

Tracey I. Arpen, Jr.,

Deputy General Counsel
Duval County

Ernst Mueller

Office of the City Attorney
Duval County

City Hall, St. James Building
117 West Duval Street, Suite 480
Jacksonville, Florida 32202
Phone: 904-630-1700

Fax: 904-630-2388

Fax: 904-630-1316

Email: tarpen@coj.net

Via ECF
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Oren Rosenthal, Esq.

Assistant County Attorneys
Miami-Dade County Attorney’s Office
111 N.W. First Street, Suite 2810
Miami, Florida 33128

Phone: 305-375-5744 — (305) 375-5151
Fax: 305-375-5611 375-5634

Email: ehrlich@miamidade.gov

Via ECF

Stephanie Alexander

Alexis Marie Yarborough
Edward Joseph Pozzuoli, 111
Tripp Scott

110 SE 6™ Street

15" Floor P.O. Box 14245
Fort Lauderdale, Florida 33302
Via ECF

S. Gale Dick

Steven S. Michaels
Eliza Sporn

Debevoise & Plimpton
919 SE 3" Avenue
New York, NY 10022
Via U.S. Mall

Lynn Hearn, Esq.

Attorney for Kurt S. Browning
Secretary of State

500 S. Bronough Street
Tallahassee, FL 32399-0250
Phone: 850 245 6536

Fax: 850 245 6127

e-mail: Ichearn@dos.state.fl.us
Via U.S. Mail
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Peter Antonacci

Gray-Robinson, P.A.

Post Office Box 11189
Tallahassee, Florida 32302-1189
Tel: (850) 577-9090

Fax: (850) 577-3311

Email: pva@gray-robinson.com
Attorneys for Kurt S. Browning
Secretary of State

Via ECF

Ronald A. Labasky, Esq.
Young Van Assenderp, P.A.
225 S. Adams Street, Suite 200
Tallahassee, FL 32301

P.O. Box 1833

Tallahassee, FL 32302

Phone: 850-222-7206

Fax: 850-561-6834

Email: rlabasky@yvlaw.net
Via ECF

Burnadette Norris-Weeks

100 Southeast Sixth Street

Fort Lauderdale, FL 33301-34422
Tel: (954) 768-9770

Fax (954) 768-9790

Email: Bnorris199@aol.com

Via ECF

H:\2004\040445\PLEADING\Cowles Motion Subpoenas.doc

Page 8 of 9


mailto:rlabasky@yvlaw.net
mailto:Bnorris199@aol.com

Case 1:04-cv-22572-JLK  Document 312-1 Entered on FLSD Docket 01/10/2008 Page 9 of 9



	CERTIFICATE OF SERVICE

