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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,
Case No. 16-2105-JAR-JPO

V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas,

Defendant.

N N N N N N N N N N N

DEFENDANT’S RESPONSE TO PLAINTIFFS’ MOTION TO STRIKE DEPOSITION
TESTIMONY OF PAT McFERRON

Plaintiffs have moved to strike a lay witness whom they deposed in this matter two years
ago on the basis that he was not identified in Defendant’s Rule 26(a) Initial Disclosures, and that
he should have been identified as an expert witness. First, McFerron’s day-long deposition
confirmed that his testimony is proper lay testimony under FRE 701. Second, Defendant
supplemented his witness disclosure as early as May 11, 2016 and included “all witnesses who
have been or will be deposed in the case” which covers McFerron whom Plaintiffs deposed three
weeks later. And third, there is no prejudice and thus no harm to Plaintiffs under the Tenth
Circuit’s analysis under Woodworker’s, so Plaintiffs’ motion should be denied.

L. LEGAL STANDARD

The mandatory initial and supplemental disclosure requirements of Rule 26 are intended
to provide sufficient detail and clarity to permit each party “to make informed decisions about the
discovery necessary to address the specific claims directed against that party, and to prepare for
trial.” Estate of McDermed v. Ford Motor Co., No. 14-CV-2430-CM-TJJ, 2016 WL 1298096, at
*3 (D. Kan. Apr. 1, 2016). “Alternative methods of supplementation must be consistent with these

objectives.” Id.
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Although Rule 26(e)(1) recognizes that supplementation of initial disclosures can take
various forms, alternative methods for supplementation must be consistent with and
further the objectives underlying the mandatory disclosure requirement. Rule 26(e)(1)
must be governed by the same “common sense” standard applicable to Rule 26(a), and
supplemental disclosures should provide the opposing party with enough useful
information to make informed decisions regarding discovery and trial preparation.

1d.

The sanction for failing to provide information or to identify a witness as required by Rule
26(a) or (e), is that the noncompliant party is “not allowed to use that information or witness to
supply evidence on a motion, at a hearing, or at a trial, unless the failure was substantially justified
or is harmless.” Id. The determination of whether a Rule 26(a) violation is justified or harmless is
“entrusted to the broad discretion of the district court.” /d.

The Tenth Circuit considers four factors in determining whether the failure to disclose is
substantially justified or harmless: (1) the prejudice or surprise to the impacted party; (2) the ability
to cure the prejudice; (3) the potential for trial disruption; and (4) the erring party's bad faith or
willfulness. Woodworker's Supply, Inc. v. Principal Mut. Ins. Life Ins. Co., 170 F.3d 985, 993 (10th
Cir. 1999). A court, however, may treat the failure to disclose witness information as harmless “if
the other party was well aware of the identity of the undisclosed witness and the scope of their
[sic] relevant knowledge well before trial.” Wilkins v. Kmart Corp., 487 F. Supp. 2d 1216, 1224
(D. Kan. 2007) (emphasis added) (quoting 6 James Wm. Moore et al., Moore's Federal Practice §
26.27[2][d] at 26-94 (3rd ed.2005)).

IL. FACTUAL BACKGROUND

Defendant hired a consulting firm, CHS & Associates, to conduct a survey of Kansas
residents on their knowledge of the Kansas law that requires documentary proof of citizenship
when registering to vote. The lead pollster and designer of the survey was Pat McFerron, the firm’s

President. When the survey was completed, Defendant provided it to one of his experts, Hans von
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Spakovsky, to review for possible reliance in support of his expert opinions. Von Spakovsky then

prepared his expert report and attached the survey to it as one of the documents that he relied upon.

On May 16, 2016, Defendant served his expert reports on opposing counsel. On May 31, 2016,

Plaintiffs noticed the lead pollster, McFerron, for deposition “to be taken for purposes of discovery,

for use at trial, or for such other purposes” allowed by law. Doc. 152. Plaintiffs did not serve a

subpoena duces tecum on the witness, which alone implies they perceived him to be a lay witness.

Plaintiffs deposed McFerron for about six hours on June 7, 2016, nearly two years ago.

Plaintiffs’ trial counsel questioned him about the survey he conducted, the results it yielded and

his work as a pollster. Plaintiffs’ counsel also asked McFerron several times if he had been retained

as an expert in this case, to which McFerron replied that no, he had not:

Q: Who have you heard say you could be an expert witness?

A: As I think about this, I don’t know that anybody has said I could be. I think
that would be an assumption that I probably made based on my past experience. I
do recall Mr. Roe saying that [ was not the expert witness, [ believe. It was on a cell
phone, but that’s my understanding., p. 12

Q: Was there any discussion with Mr. Roe or with anyone else about a
different fee or fee structure if you were to serve as an expert witness?
A:No. p.27

McFerron also testified that he:

Has never testified as an expert witness, p. 40
Did not review any expert witness reports in the case, pp. 38-40

Testified once about the “legitimacy of the survey data” in a case where he had
conducted a survey and testified about the veracity of the data, p. 42-43

Has a general rule that the client owns the data and so they can do whatever they
want with it, including forwarding it to other people or witnesses, p. 173

Has never been hired by an expert witness to conduct a survey for the witness to
rely on, p. 45
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e His firm was paid only a lump sum for the survey based on a fee schedule involving
how many questions were to be asked, p. 26

When Defendant examined McFerron, Plaintiffs objected to a form of question because the
witness was not being put up as an expert so defense counsel changed the question. p. 182. Yet
despite this, Plaintiffs questioned McFerron about his education, background and experience, as
well as about the survey and the results he reported.

On January 3, 2018, the Court held that von Spakovsky was not qualified to opine on the
import of McFerron’s survey because von Spakovsky was not an expert on designing and
conducting surveys. Notably, the Court did not hold that the survey itself was inadmissible; only
that von Spakovsky could not address it.

III. DEFENDANT’S NONDISCLOSURE IN RULE 26(a) INITIAL DISCLOSURE IS
HARMLESS UNDER THE TENTH CIRCUIT’S WOODWORKER’S TEST

The first prong of the Woodworker’s test is whether there is prejudice or surprise to the
other party. Woodworker's Supply, 170 F.3d at 993. Here, Plaintiffs deposed McFerron three weeks
after receiving a copy of the survey he conducted and questioned him at length about it. They also
thoroughly examined defense expert von Spakovsky about the survey. Incredibly, they now claim
that the trial will be disrupted yet they have had McFerron’s testimony and his survey in hand for
nearly two years, giving them ample time to prepare their response to this evidence. And, up until
the Court handed down its opinion on January 3, the survey could have come into evidence through
either McFerron or von Spakovsky. There is clearly no surprise or prejudice to Plaintiffs with the
admission of McFerron’s testimony about his survey.

The second prong of the test is the ability to cure the prejudice. Woodworker's Supply, 170

F.3d at 993. Here, there is no prejudice to cure and Plaintiffs have already deposed McFerron.
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There is no new information, or expert report to update. The survey data remains the same as it
was on June 6, 2016, when Plaintiffs deposed McFerron.

The third prong is whether there is a potential for trial disruption. Woodworker's Supply,
170 F.3d at 993. Contrary to Plaintiffs’ assertions, the evidence has been part of the case nearly
since its beginning. The only change is the fact that there is no longer a retained expert interpreting
the survey and opining on its application to the facts of this case. Plaintiffs cannot seriously claim
that admission of McFerron’s testimony about the survey, as opposed to von Spakovsky’s, changes
a single aspect of the prosecution of their case-in chief.

The final prong is whether the Defendant operated in bad faith or willfulness.
Woodworker's Supply, 170 F.3d at 993. Here, it was the Plaintiffs who identified McFerron as a
lay witness and deposed him as such. Defendant added him to his supplemental 26(a) disclosure
by way of including all witnesses who have been deposed or would be deposed. There was no
hiding the ball since it was Plaintiffs who forced a deposition of McFerron just three weeks after
they received the survey attached to von Spakovsky’s expert report.

In sum, analysis using the Tenth Circuit’s Woodworker’s test demonstrates that the
nondisclosure of McFerron in Defendant’s initial disclosures is harmless. Plaintiffs’ argument on
this point fails.

IV.  McFERRON OFFERS PROPER LAY TESTIMONY UNDER F.R.E. 701

As this Court noted in Thelma Jean Lambert Living Tr. v. Chevron U.S.A., Inc., “lay opinion
testimony is governed by Fed. R. Evid. 701, and is limited to one that is: (a) rationally based on the witness's
perception; (b) helpful to clearly understanding the witness's testimony or to determining a fact in issue;
and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.”
Thelma Jean Lambert Living Tr. v. Chevron U.S.A., Inc., No. 14-1220-JAR-TJJ, 2016 WL 6610898, at *8-

9 (D. Kan. Nov. 9, 2016). There, the issue was whether a lay witness’s testimony met the standards set
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forth in Rule 701. Noting that the witness was not being offered as an expert, the Court found the following:

Bates is offering lay opinion testimony that meets the standards set forth in Rule
701. Bates states in the declaration that he is the Director of Project
Development in the Mid-Continent Region for ONEOK Field Services
Company, LLC. (“OFS”). He previously held the position of Director-
Oklahoma Gas Supply for OFS, and held a similar position with respect to
OFS's Kansas assets in recent years. He is familiar with OFS's operations in
Kansas and with its gas purchase contracts with Chevron. The Court finds that
Bates's opinion is based on his personal first-hand knowledge of OFS's
operations, derived from his position there.> While Bates may not have
personal knowledge of the relationship between the Trust and Chevron, he can
offer a lay opinion about the contractual relationship between his employer and
Chevron. His opinions are not based on scientific, technical, or other specialized
knowledge; they are based on his personal knowledge of industry custom.
Bates's opinions are thus admissible under Rule 701. The Trust's arguments
about the substance of Bates's opinion go to the weight and not the admissibility

of the evidence.
1d.

Significantly, the Court held that the lay witness could address industry customs and his own first-
hand knowledge of what his company did. This is what McFerron did in his deposition; discussed how his
group designed and conducted a survey. He testified as to the integrity of the survey data rather than its
impact on this lawsuit.

This Court’s ruling is consistent with the Tenth Circuit’s views as expressed in Dahlberg v. MCT
Transp., LLC. 571 F. App'x 641, 649-50 (10th Cir. 2014). In Dahlberg, the plaintiff claimed that
Defendants presented a police officer as a lay witness but that he testified as an expert. /d. at 649. The Court
first noted:

That rule permits a lay witness to offer opinion testimony only if three criteria are satisfied.

The testimony must be (1) rationally based on the witness's perception; (2) helpful to

clearly understanding the witness's testimony or to determining a fact in issue; and (3) not

based on scientific, technical, or specialized knowledge within the scope of Rule 702. Fed.

R. Evid. 701. “The perception requirement stems from F.R.E. 602 which requires a lay

witness to have first-hand knowledge of the events he is testifying about so as to present

only the most accurate information to the finder of fact.” The non-scientific-knowledge

requirement, in turn, prohibits lay witnesses from expressing opinions as to matters “which

are beyond the realm of common experience and which require ... special skill and

knowledge.”

Id. (citations omitted).
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The Court then ruled that because the officer was testifying based on his first-hand knowledge, it
was properly admitted as lay testimony. /d. On the other hand, if a witness's testimony “results from a
process of reasoning which can be mastered only by specialists in the field,” it is then considered expert
testimony subject to expert disclosure requirements. Fed. R Evid. 701 advisory committee's note (2000
Amend.); see United States v. Yeley—Davis, 632 F.3d 673, 684 (10th Cir.2011).

Here, McFerron’s testimony is based on his first-hand knowledge of the survey questions, the
responses he got, and simple math. See Exhibit 1. One look at the survey confirms that the data as reported
is straightforward, i.e., X number of people said this and Y number said that. Moreover, Plaintiffs already
identified and offered a rebuttal witness to McFerron’s survey and Defendant deposed that witness,
Matthew Barreto, so Plaintiffs have had a rebuttal witness lined up for over 18 months to discuss
McFerron’s survey.

Allowing McFerron to testify is consistent with other opinions issued by this Court. For example,
in Maldonado v. Union Pac. R. Co., No. 09-1187-EFM, 2011 WL 1740123, at *2 (D. Kan. May 4, 2011),
this Court held that although a party’s belated disclosure of eight witnesses past the initial disclosure
deadline was “troubling,” it was not “fatal” and “not prejudicial” because the witnesses could still be
deposed. Id. In other words, the opportunity to depose the witness essentially removes any possible
prejudice even when the disclosure is only a month or so from trial. In light of that, the fact that Plaintiffs
already deposed McFerron two years ago removes any chance of prejudice against them.

V. PLAINTIFFS’ ARGUMENTS CONTAIN INACCURACIES

Though certainly not dispositive to this motion, it is telling that Plaintiffs’ assertions to this
Court are extraordinarily misleading. For example, Plaintiffs argue that McFerron was a paid
expert by stating that Defendant “paid him for his services in conjunction with interpreting the
study.” Brief, p. 5. But the testimony is actually that Defendant hired him to conduct a study, not
interpret one, and that the fee was a lump sum charge based on the number of questions that the

survey contained. See Exhibit 1, p. 25-27. Plaintiffs’ attempts to fool the Court should be rejected.
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VI. CONCLUSION

Defendant identified McFerron after Plaintiffs deposed him. Defendant also listed “all
witnesses who have been deposed or will be deposed” as those with facts. The purpose of
disclosures is to alert the other party to potential witnesses for discovery. Here, McFerron was
deposed two years ago so the purpose of disclosures was accomplished.

Under Fed. R. Evid. 701, McFerron’s testimony is proper lay witness testimony because
he testified as to how he conducted the study and what the results were. He is the only witness
with first-hand knowledge of the survey and is being offered as a lay witness to verify his results,
not interpret or apply them. In sum, McFerron was properly designated as a fact witness offering
first-hand knowledge about his survey data. There is no legal basis to exclude his testimony or the
survey that he discusses. For all of these reasons, Plaintiffs’ motion should be denied.

Date: February 20, 2018 Respectfully submitted,

/s/ Sue Becker

Kris W. Kobach, Kansas Bar No. 17280

Sue Becker, Kansas Bar No. 27806

Garrett Roe, Kansas Bar No. 26867

KANSAS SECRETARY OF STATE’S OFFICE

120 S.W. 10" Ave.

Topeka, KS 66612

Telephone: (785) 296-4575

Facsimile: (785) 368-8033

Email: kris.kobach@ks.gov
sue.becker@ks.gov
garrett.roe(@ks.gov

Attorneys for Defendant Kobach

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that, on the 20th day of February, 2018, I electronically
filed the above and foregoing document using the CM/ECF system, which automatically sends

notice and a copy of the filing to all counsel of record.
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/s/ Sue Becker

Sue Becker
Attorney for Defendant Kobach



