
IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION

BARBARA H. LEE, et al.,

Plaintiffs,

v.

Civil Action No. 3:15-CV-357-HEH

VIRGINIA STATE BOARD OF ELECTIONS,
et al.,

Defendants.

DEFENDANTS’ OBJECTIONS TO PLAINTIFFS’ EXHIBIT LIST

Defendants, by counsel, pursuant to this Court’s scheduling orders and the Local Rules of

the United States District Court for the Eastern District of Virginia, submit the following

objections, set forth in Attachment A, to plaintiffs’ Exhibit List. Defendants reserve the right to

amend or modify any of the objections set forth on Attachment A on the basis of any stipulation

entered into by the parties; corrections, revisions or other modifications to the underlying

exhibits; any order from the Court on outstanding motions; and any ruling from the Court

impacting admissibility.

Defendants object to the introduction of exhibits that are not properly authenticated, but

are willing to confer with plaintiffs regarding means to resolve authenticity objections in advance

of trial. However, even in instances where a stipulation as to authenticity may be reached, and

unless otherwise noted, defendants reserve all other objections to admissibility including, but not

limited to, objections based on lack of foundation, hearsay and relevance.
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Defendants object to the following exhibits on Plaintiffs’ Exhibit List because, as of the

filing of these objections, plaintiffs have not provided copies of the exhibits or even references to

bates numbered documents corresponding to the exhibits produced in discovery:

PX0029 Legislative History of SB 663

PX0030 Legislative History of SB 1

PX0031 Legislative History of SB 1256

PX0032 Legislative History of SB 964

PX0033 Legislative History of SB 702

PX0034 Legislative History of SB 1150

PX0045 Data Produced by DMV

PX0046 Voter Files Produced by SBE/DOE

PX0217 Data Relied upon by Dr. Jonathan Rodden

As to PX0029 through PX 0034, and PX0045 and PX0046, Defendants’ objections are

conditional, pending review of the exhibits once they are provided.

However, plaintiffs’ failure to provide a copy of PX0217 – the data supposedly relied

upon by their expert, Dr. Jonathan Rodden, in reaching his opinions – is particularly prejudicial

to defendants’ trial preparation efforts. Dr. Rodden cited to literally dozens of sources in his

opening and rebuttal reports, and defendants should not be forced to guess at what “Data Relied

upon by Dr. Jonathan Rodden” plaintiffs will attempt to introduce at trial.

Unless otherwise noted, the list below provides a key for the objections set forth in

Attachment A:

CODE OBJECTION

106 Incomplete; the introduction of any remaining
portions ought, in fairness, to be considered
contemporaneously (Fed. R .Evid. 106).

402 Relevance (Fed. R. Evid. 402).
403 Misleading; undue prejudice; confusion of

issues; waste of time (Fed. R. Evid. 403).
602 Personal knowledge; lack of foundation (Fed.

R. Evid. 602).
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701 Lay opinion or legal conclusion; the exhibit
contains an impermissible opinion by a lay
witness that is not reasonably based on
perception or helpful to a clear understanding
of the witness’ testimony or to the
determination of a fact in dispute (Fed. R.
Evid. 701).

801 and/or 802 Hearsay; the exhibit is a statement made by
one other than the witness while testifying at
trial, offered into evidence to prove the truth of
the matter asserted, and not subject to any
hearsay exception (Fed. R. Evid. 801 and 802).

901 Authentication; exhibit has not been properly
authenticated (Fed. R. Evid. 901).

1001-1004 Best evidence; the exhibit is objectionable
because it is vague and ambiguous as to
whether the witness is summarizing his or her
own independent understanding of the contents
of the document (Fed. R. Evid. 1001-1004).

E Exhibit is objectionable because it constitutes
attempted expert testimony from a person who
was not designated as an expert (Fed. R. Civ.
P. 26)

F Exhibit lacks foundation.
UT Untimely; exhibit not provided during the

discovery process.
Cond. Conditional objection; defendants reserve the

right to object to this exhibit at trial depending
on the purpose for which plaintiffs seek to
introduce it.
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DATED: February 17, 2016 Respectfully submitted,

/s/ Dana J. Finberg (VSB # 34977)
DANA J. FINBERG
Arent Fox LLP
55 Second Street, 21st Floor
San Francisco, CA 94105
Tel: (415) 757-5500.
Fax: (415) 757-5501
Email: dana.finberg@arentfox.com

MARK F. (THOR) HEARNE, II (admitted pro hac vice)
Arent Fox LLP
112 S. Hanley Road, Suite 200
Clayton, MO 63105
Tel: (314) 296-4000
Fax: (202) 857-6395
Email: thornet@ix.netcom.com

Counsel for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served via the Court’s CM/ECF system

on February 17, 2016, on the following:

Marc E. Elias
Bruce V. Spiva
Elisabeth C. Frost
Aria C. Branch
Perkins Coie LLP
700 13th Street, NW, Suite 600
Washington, DC 20005-3690

Joshua L. Kaul
Perkins Coie LLP
1 East Main Street, Suite 201
Madison, WI 53703

/s/ Dana J. Finberg
DANA J. FINBERG
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