
IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF KANSAS 

 
STEVEN WAYNE FISH, RALPH ORTIZ, 
DONNA BUCCI, CHARLES STRICKER, 
THOMAS J. BOYNTON, AND DOUGLAS 
HUTCHINSON on behalf of themselves and 
all others similarly situated, 
 
 Plaintiffs, 
 
v.        Case no. 2:16-cv-02105 
 
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas; and 
 
NICK JORDAN, in his official capacity as 
Secretary of Revenue for the State of Kansas, 
 
 Defendants. 

 
DEFENDANT SECRETARY NICK JORDAN’S 

SUPPLEMENTAL SUBMISSION 
 

The Court’s Minute Sheet (Doc. 177) for the June 14, 2016 hearing on Plaintiffs’ 

Motion for Class Certification reflects that Secretary Jordan was permitted until June 21, 2016, 

to “submit additional briefing regarding the [Department of] Revenue’s authority to require 

further documentation on a [driver’s license] renewal as a matter of law.” Secretary Jordan also 

takes this opportunity to respond to questions raised by the Court at the June 14, 2016 hearing.  

What Does the NVRA Require Kansas DMV to Do? 

 The National Voter Registration Act (“NVRA”) generally requires that “[e]ach State 

motor vehicle driver's license application (including any renewal application) submitted to the 

appropriate State motor vehicle authority under State law shall serve as an application for voter 

registration with respect to elections for Federal office,” and that “a completed voter 

registration portion of an application for a State motor vehicle driver's license accepted at a 
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State motor vehicle authority shall be transmitted to the appropriate State election official not 

later than 10 days after the date of acceptance.” 52 U.S.C. §§ 20504(a), (e) (emphasis added). 

DMV complies with these requirements and there is no claim made by the Plaintiffs to the 

contrary. 

If Requiring DPOC to Apply to Register to Vote is  
Illegal as Plaintiffs Claim, DMV is Irrelevant 

 
As Plaintiffs have stated, the only real issue in this case is whether the documentary 

proof of citizenship (“DPOC”) law, K.S.A. 25-2309(l), violates the NVRA.1  The Court by its 

Memorandum and Order (Doc. 129) at 66 has ordered that, “[t]he injunction requires the 

Secretary of State to register to vote those applicants whose only infirmity was not having the 

opportunity to produce DPOC contemporaneously with their driver’s license applications, or 

later because of lack of consistent notice or reasonable opportunity to cure that infirmity.” If a 

signature attesting to citizenship is sufficient as this Court has preliminarily stated in its Order,2 

nothing else (including Plaintiffs’ allegations against Jordan and the DMV) matters.  

Kansas Law Requires “Lawful Presence” for 
DL Applications and Renewals 

 
The overriding requirement of Kansas driver’s license law is “lawful presence” and such 

is required for issuance of a driver’s license, identification card, or an instruction permit:  

K.S.A. 8-240(b)(2) (“The division [of vehicles] shall not issue any driver's license or 

instruction permit to any person who fails to provide proof that the person is lawfully present in 

the United States.”);  

                                                           
1  See, e.g., Plaintiffs’ Reply Memorandum in Support of Plaintiffs’ Amended Motion for Class 
Certification (Doc. 159) at 15:  “there is one common question of law that prevails throughout 
this litigation that Defendant Jordan repeatedly fails to acknowledge: whether the DPOC law 
violates the NVRA.” 
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K.S.A. 8-1324(b) (“For the purpose of obtaining an identification card, an applicant 

shall submit, with the application, proof of age, proof of identity and proof of lawful 

presence.”);  

K.S.A. 8-250(a) (“If the division determines that a person is not lawfully present in the 

United States, the division shall have the authority to cancel the person's driver's license.”);  

K.S.A. 8-1332(b) (“The division shall have authority to cancel any identification card if 

the division determines the cardholder is not lawfully present in the United States.”);  

K.S.A. 8-237(i) (“The division of vehicles shall not issue any driver's license to any 

person:  … (i) Whose presence in the United States is in violation of federal immigration 

laws.”); 

K.S.A. 8-247(d)(1) (“Such [renewal] application shall contain all the requirements of 

subsection (b) of K.S.A. 8-240 ….”) 

“Lawful presence” is not defined in statute but K.S.A. 8-237(i) suggests the term means 

a person whose presence in the United States is not in violation of federal immigration laws. 

“Lawful presence” is not the same thing as U.S. citizenship. One can be lawfully present in the 

United States, but not be a citizen. Of course, if one is a citizen, he or she is lawfully present.  

The DMV has undertaken to define the term by the type of documents which can prove 

the same based on whether one is a citizen or a non-citizen. See DMV Form DE-56a (rev. 

March 11, 2016) (and a copy of which is attached hereto (Exhibit A) and has been produced in 

discovery). A U.S. citizen can prove lawful presence with a birth certificate from a state of the 

United States or U.S. territory or U.S. passport or another document listed on the Form. Non-

citizens will have different proof of lawful presence – such as an employment authorization 

                                                                                                                                                                                         
2  See, e.g., Memorandum and Order (Doc. 129) at 49 (“The Court has determined that at least 
one less burdensome alternative exists – an attestation of citizenship coupled with the 
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card, or permanent resident card or another document listed on the Form. The former will by 

definition not have the latter documents, and the latter will not have the former documents. 

When a citizen or non-citizen applies for a driver’s license renewal, he or she is required 

to provide proof of “lawful presence,” as detailed above, and that may include evidence of U.S. 

citizenship. See also K.S.A. 8-240(b)(2) (“Before issuing a driver's license or instruction permit 

to a person, the division shall require valid documentary evidence that the applicant: (A) Is a 

citizen or national of the United States ….”). 

In practice, in determining such lawful presence on a driver’s license renewal, the DMV 

will rely on information available from the person’s prior DMV transactions, such as a previous 

application for an original driver’s license. Because the renewal applicant’s information is 

already “in the DMV’s system,” i.e. having a Kansas credential already (e.g., the soon-to-be-

expired driver’s license).3 KDR accepts the information provided during a prior transaction(s) 

as the substantial equivalent of proof of “lawful presence.” Lawful presence information 

examined at a prior transaction may consist of a DMV-initiated validation of the applicant’s 

SSN4, visual inspection of lawful presence documentation, and/or of scanned lawful presence 

documentation previously provided to the DMV.  The applicant may also voluntarily provide 

proof of citizenship under the DMV’s “lay it, play it” policy discussed below and applicants are 

also required to confirm that they are eligible for the  license.5 

Contrary to what has been stated or implied, the DMV does not have scanned evidence 

of citizenship on file for all Kansas drivers’ license holders even if they are U.S. citizens. There 

                                                                                                                                                                                         
applicant’s signature under penalty of perjury”). 
3  See Doc. 115 at 153 (DMV employee Tim Parks’ testimony at hearing on Motion for 
Preliminary Injunction. 
4  See Julie Earnest depo. excerpt (Exhibit B hereto) at 17. 
5  See Julie Earnest depo. excerpt (Exhibit B hereto) at 17-18, 21-22. 
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are a number of reasons for this. First, until approximately 2011, the DMV did not have the 

technology to scan documents provided in connection with such a transaction. The DMV also 

does not keep records for a person’s entire driver’s license history. Finally, many older license 

holders obtained their first driver’s license at a time when not even lawful presence was 

required for the license, i.e. prior to 2000 when the requirement was added to statutes, and so 

even if the DMV had the capability of scanning at that time, and even if it kept records that far 

back, there would be no evidence of citizenship to find because it was simply not required prior 

to 2000.6  

In its Memorandum and Order (Doc. 129), the Court states that “[b]ecause Plaintiffs 

claim that Kansas law requires every initial and renewal applicant to provide proof of lawful 

presence, which is the same for United States citizens as the DPOC required on the voter 

application, every motor voter applicant would have standing to raise the claim.” Id. at 28. The 

Court’s footnote to that statement is:  “Although Kansas has apparently waived the proof of 

lawful presence requirement for renewals for the time being, it is still statutorily required. See 

K.S.A. §§ 8-240(b)(2), 8-247(d)(1).” The DMV has not waived the requirement of lawful 

presence for renewals; it merely relies on the person’s current credential (e.g., driver’s license) 

and the other information noted above. 

Ultimately, the issue of what documentation is required on a Kansas driver’s license 

renewal is a state law issue under Kansas’ broad police power.7 Even if the Court were to 

disagree with how the DMV administers Kansas law regarding drivers’ licenses, this is not itself 

                                                           
6 See, e.g., 2000 Kan. Sess. Laws chapt. 179, sections 9, 10 (adding lawful presence requirement 
to K.S.A. 8-237, 8-240; 15 (same re K.S.A. 8-1324). 
7  See, e.g., Popp v. Motor Vehicle Dep't, 211 Kan. 763, 766, 508 P.2d 991 (1973) (“It is 
elementary that the right to operate a motor vehicle upon a public street or highway is not a 
natural or unrestrained right but a privilege which is subject to reasonable regulations under the 
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an issue for this Court. Secretary Jordan respectfully urges the Court to consider that “it is 

difficult to think of a greater intrusion on state sovereignty than when a federal court instructs 

state officials on how to conform their conduct to state law.” Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 106 (1984).8 

What Do Plaintiffs Want Secretary Jordan to Do or Not Do? 

Although not stated in their Notice letter nor pled in their Amended Complaint, if the 

Plaintiffs now claim that the DMV must collect DPOC on a driver’s license renewal, there is 

considerable tension between that theory and their overriding theory that neither of the 

“Defendants” can lawfully require DPOC of a motor-voter applicant. See, e.g., First Amended 

Complaint (Doc. 39) at paragraph 1 (“Since 2013, Defendants have acted to undermine the 

NVRA’s accessible registration system by illegally demanding that Kansans who attempt to 

register to vote while applying for or renewing a driver’s license produce documents like a 

birth certificate or U.S. passport in order to become registered.”) (emphasis added). 

Plaintiffs Memorandum in Support of Motion for Preliminary Injunction suggests, 

however, that Plaintiffs believe that there should be no requirement that driver’s license renewal 

applicants present DPOC to renew their drivers’ licenses: 

Defendants’ policies impose precisely the barriers to voter registration that the 
NVRA was designed to eliminate. Members of the public do not ordinarily carry 
documents such as a birth certificate with them when renewing a driver’s license 

                                                                                                                                                                                         
police power of the state in the interest of the public's safety and welfare.”) (citing Lee v. State, 
187 Kan. 566, 358 P.2d 765 (1961)).  
8  Plaintiffs’ counsel agrees:  “We would agree that if the [NVRA] is silent with respect to 
certain kinds of questions, …, then states are free to request that kind of information. But, in 
fact, here, Congress spoke very clearly that documentation requirements are not permissible 
under the [NVRA]” (statement by Mr. Ho. during preliminary hearing TR at 14:6-12). The 
NVRA is silent with respect to state driver’s license requirements including what a state may 
ask for and by the same token, what it chooses not to ask for. See, e.g., McKay v. Thompson, 
226 F.3d 752, 756 (6th Cir. 2000), cert. denied (2001) (rejecting claim that state law requiring a 
social security number to register to vote was a violation of the NVRA because “[t]he NVRA 
does not specifically forbid use of social security numbers.”). 

Case 2:16-cv-02105-JAR-JPO   Document 185   Filed 06/21/16   Page 6 of 21



- page 7 - 

at the DMV and, for many citizens, such documents are not readily available or 
they are costly to obtain. Forcing citizens to surmount unnecessary hurdles 
dissuades many would-be voters from pursuing registration and pushes them to 
abandon the process altogether. Such obstacles directly undermine the NVRA’s 
express statutory purpose of increasing the number of Americans who are 
registered to vote in federal elections and its goal of making voter registration at 
DMVs simple and accessible. 
 

Doc. 19-1 at 2 (emphasis added). 

Plaintiffs’ Consolidated Reply Memorandum in Support of Plaintiff’s Motion for 

Preliminary Injunction confirms that belief:  “Kansas law requires proof of legal presence 

(which, for citizens, means DPOC) both when initially applying for a driver’s license as well as 

when renewing. See Kan. Stat. Ann. §§ 8-240(b)(2), 8-247(d)(1). In practice, the Department of 

Revenue has waived that requirement for license renewals, see Pls. Opening Br. at 21-22, 

perhaps out of recognition that such requirements are cumbersome and would result in fewer 

successful license renewals.” Doc. 88-1 at 36 (emphasis added). 

The Court in its Order also stated that: 

The named Plaintiffs’ experiences also illustrate the difficulty faced by citizens in 
obtaining the proof of citizenship documents itemized in K.S.A. § 25-2309(l). 
Lost birth certificates are difficult to obtain and often cost a not-insignificant 
amount of money to replace, as Ms. Bucci and Mr. Fish attest. Passports involve a 
lengthy application process, as evidenced by Mr. Hutchinson’s experience 
applying for a passport upon learning of his suspense status, and then several 
months later attempting to provide that passport to the DMV. 
 

Memorandum and Order (Doc. 129) at 39 (emphasis added). 

If it is Plaintiffs’ position that DMV must ask for DPOC on a driver’s license renewal 

but it cannot ask for it on a voter application, such is a slippery slope. The reason is that, if 

DPOC is required on a driver’s license renewal application, and if that transaction must be 

completed before the voter application is done9, then that person will not even be asked if he or  

                                                           
9  See Tr. of Motion for Preliminary Injunction at 155-156 (Doc. 115) (testimony of Tim Parks). 
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she wants to apply to register to vote, and no motor-voter application will be forwarded to the 

Secretary of State’s office and the person will not be registered to vote. For persons like the 

Plaintiff Bucci who claims financial inability to obtain DPOC (Doc. 20-4), such a scenario 

would mean that she would not be able to lawfully drive a vehicle in Kansas and also not be 

able to vote. Surely, the Plaintiffs do not mean to go this far. 

Does DMV Accept DPOC if Offered During a DL Transaction? 

 Although such is not required for a person to complete a motor-voter registration 

application, DMV will accept documentary proof of citizenship if offered by the customer 

during a driver’s license renewal transaction.  DMV has a policy of “if you lay it, you play it” – 

i.e. that whatever documentation the person presents, even if not required (for example, DPOC 

on a renewal transaction), it will be accepted and scanned and has done this for several years. 

That policy implicates neither the NVRA nor any other federal law. 

Does DMV Accept DPOC if Offered  
Outside of a DL Transaction? 

 
 The DMV does not accept DPOC if offered outside a DL or motor-voter transaction.  

During the argument, the Court questioned counsel for Secretary Jordan about documentation 

that was reportedly not accepted by DMV.  Although Secretary Jordan respectfully suggests that 

this is really beside the point if a requirement of DPOC to register to vote is unlawful, Plaintiff 

Hutchinson declared that he came back to DMV more than two (2) years after his motor-voter 

transaction was completed to try to offer DPOC at that time. (Doc. 20-7 at 2). As DMV 

employee Tim Parks testified at the hearing on the Motion for Preliminary Injunction, the DMV 

does not re-open a motor-voter transaction to permit a person who has already concluded that 

transaction, to come back in to display DPOC.10 A motor-voter transaction is the only time that 

                                                           
10  Tr. of Motion for Preliminary Injunction at 155-156 (Doc. 115). 
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the DMV can accept DPOC if offered.  There is nothing in the NVRA, or any other federal law 

cited by the Plaintiffs, which requires the DMV to reopen a previously-closed motor-voter 

transaction. 

Does DMV Require DPOC on a Voter Registration Application? 

 The DMV does not require a motor-voter applicant to present DPOC to apply to register 

to vote. Although Plaintiffs’ First Amended Complaint (Doc. 39) fails to distinguish between 

the two separate defendants on this point, the Plaintiffs’ sworn declarations offered in this case 

(Docs. 20-2, 20-4 to 20-7) make clear that they were not asked for DPOC to complete their 

motor-voter applications. See also Memorandum and Order (Doc. 129) at 61.11 

Is Secretary Jordan “the State” for Purposes of the NVRA? 

 According to Congress, the State’s Chief Election Officer is “the State” for purposes of 

NVRA compliance.  52 U.S.C. § 20509 provides: “Designation of chief State election official. 

Each State shall designate a State officer or employee as the chief State election official to be 

responsible for coordination of State responsibilities under this chapter.” This same official is 

the designee for NVRA notices. 52 U.S.C. § 20510.  Secretary Jordan is not “the State” for 

purposes of the NVRA and is not responsible for coordination regarding the NVRA as a matter 

of law. Scott v. Schedler, 771 F.3d 831, 838-39 (5th Cir. 2014) (“[t]he NVRA centralizes 

responsibility in the state and in the chief elections officer, who is the state’s stand-in. . . the 

NVRA speaks in terms of the responsibilities of ‘each state.’ This choice of words reflects a 

policy choice that responsibility should be centralized rather than fragmented. . . requiring states 

                                                           
11  “As an initial matter, the Court finds no distinct burden associated with the Department of 
Revenue’s compliance with the proposed injunction. The injunction appears to require nothing 
more than the status quo enforcement efforts by DMV employees, who currently do not 
affirmatively request DPOC from motor voter registration applicants.” 
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to assign enforcement power to a single person increases the likelihood of NVRA compliance.”) 

(citations omitted).   

Respectfully submitted: 
 
_/s/ J. Brian Cox____________ 
J. Brian Cox, #11089 
Deputy General Counsel 
Special Assistant Attorney General 
Attorneys for Defendant Secretary of 
Revenue Nick Jordan 
Legal Services Bureau, KDR 
Docking State Office Building 
915 SW Harrison 
Topeka, KS  66612-1588 
Phone  (785) 296-2381 
FAX (785) 296-5213 
Email  brian.cox@kdor.ks.gov 
 
OFFICE OF ATTORNEY GENERAL 
DEREK SCHMIDT 
 
/s/ M.J. Willoughby____________ 
M.J. Willoughby, #14059 
Assistant Attorney General 
Christopher Ray 
Assistant Attorney General 
Office of Attorney General  
120 S.W. 10th, 2nd Floor 
Topeka, KS 66612 
Phone (785) 296-2215 
FAX (785)291-3761 
Email: MJ.Willoughby@ag.ks.gov 
Email:  Chris.Ray@ag.ks.gov 
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CERTIFICATE OF SERVICE 
  

And I hereby certify that on the 21st day of June, 2016, I electronically filed the 

foregoing Supplemental Submission with the clerk of the court by using the CM/ECF system, 

which will generate a copy to all counsel of record. 

_/s/ J. Brian Cox____________ 
J. Brian Cox, #11089 
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Index of Exhibits 
 
Exhibit A  form DE-56a 
 
Exhibit B  Julie Earnest depo. excerpts 
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DE-56a (rev. 03/11/2016)   

Kansas Department of Revenue, Driver’s License Field Services (DLFS) 
Documents Required For A Kansas Driver’s License or Non-Driver ID Card 

When applying for any original 
Kansas Driver’s License or Non-
Driver identification card 
(Credentials), you must present 
documents of: 

Identity (name and date of birth)         
(Section A);  

Lawful Status in the United States      
(Section A); 

Kansas residency (Section B); 
Valid Social Security number * 

Verify you have all the correct documents 
before visiting a DLFS branch.  Check 
www.ksrevenue.org.  Documents must be 
original or certified copies.  Faxed or 
photocopied documents will not be 
accepted.  When applying for renewal of a 
Credential, you must provide one item 
from Section B and your existing 
credential.  If you do not have  your 
existing credential with matching address, 

To Ensure That Your Application Process Is As Smooth As Possible, Remember: 
the examiner may review the DLFS 
system record to confirm consistency of 
current address.   
 
Non-U.S. Citizens must be processed 
through the System Alien Verification for 
Entitlement (SAVE) prior to application 
for Credentials. Documents are subject to 
DLFS review and approval.  Additional 

information may be required.  The DLFS 
will retain images or copies of any 
document presented.  In some cases, 
document approval may not occur on the 
same day and may require an additional 
visit.  For information on obtaining birth 
certificates, marriage licenses, and divorce 
decrees, visit www.cdc.gov/nchs/howto/
w2w/w2welcom.htm 

Section A 

U.S. Citizen 

Certified U.S. birth certificate 
(state, county, or city), including 
U.S. territories, and District of 
Columbia 
Unexpired United States Passport 
or Passport Card 
U.S. Consular Report of Birth 
Abroad 
Certificate of Naturalization 
Certificate of Citizenship 

Non-U.S. Citizen 
Unexpired Permanent Resident 
Card 
Unexpired Employment 
Authorization Card  
Unexpired Foreign Passport with 
required U.S. entry markings 
and/or documentation 
Valid I-94 (i.e. Asylee/Refugee) 
Refugee Travel Document 

 
Note:  Certain classifications must 
also be accompanied by additional 
documentation, for example: 

F-1’s and M-1’s must be 
accompanied by I-20 
J-1’s and J-2’s  must be 
accompanied by a Certificate of 
Eligibility for Exchange Visitor, 
DS2019 
For non-U.S. citizen applicants, 
the Examiner will need 
documentation sufficient to 
initiate and complete a SAVE 
verification 

 

Present ONE original document to 
establish identity/lawful presence. 
More than ONE document may be 

required. 

Present TWO original documents to estab-
lish residency for original applications.  
Present ONE document for renewals. 

Please provide your Social Security 
Number to the Examiner. 

IDENTITY/LAWFUL 
PRESENCE 

KANSAS RESIDENCY SOCIAL SECURITY NUMBER/
CHANGE OF NAME  

Section B 

Kansas Renewal Notice/Postcard 

Current Kansas Vehicle Registration 
or Vehicle Title 

Utility Bill or equivalent notice, not 
more than two months old 

Mail from a financial institution (i.e. 
monthly bank statement) 

Deed, mortgage, monthly mortgage 
statement, residential rental/lease 
agreement 

Kansas Voter Registration Card 

Current automobile, life or 
homeowners bill that includes the 
name and address of the applicant 

Educational institution transcript 
forms or grade cards for current 
school year 

Unexpired professional license issued 
by a government agency in the U.S. 

W-2 Form, 1099 Form, or similar 
notice from employer, not more than 
12 months old 

Mail from Federal, State, County or 
City Government agencies  

Letter from social welfare institution 

Identification certificate issued by the 
department of corrections to an 
offender 

Note: A post office box address will not be 
accepted for address of principal residence.  
Note: Proof of residential address may be 
established by a minor applicant’s parent, 
step-parent, legal guardian, or other person 
with whom the applicant resides, along with 
a written statement from such parent, step-
parent, legal guardian, or other, combined 
with necessary proof of their residential 
address. 

Section C 

You may find your Social      
Security Number on the       

following documents 

Social Security Card showing 
current full name 

Current W-2 Form 

Current 1099 Form 

Current paystub with 
applicant’s name and Social 
Security number on it 

Note: A SSN is not necessary for 
temporary driver’s license 
applicants with non work status.  

Note: * If you do not have a social 
security number, you must provide 
proof of lawful presence in the U.S. 
(See Section A) 

Section E 

Change of Name 

Marriage Certificate 

Divorce Decree 

Court Order of Adoption 

Court order of legal name 
change 

Note: Documents must be original 
or certified copies 

REPLACEMENT DL OR ID 

Present TWO documents for a re-
placement driver’s license or ID card. 

Section D 

For a replacement Credential, you 
must present documents required by 
this Section: 

Photo DL or ID previously 
issued by Kansas or any other 
state not expired for more than 
one year 

Military ID, dependent 
identification or CAC card, or 
military discharge papers i.e. 
D.D. 214 

Medicare identification card 

Student or employee 
identification card with photo 

The division may waive the 
furnishing of one of the 
documents in the case of a 
person who is 65 or more years 
of age 

A document listed in Section A 

A copy of any federal or state 
income tax return bearing the  
signature of the  applicant or 
his/her representative 

 
 
Note: Additional authorized 
documents may be used in 
accordance with K.S.A 8-1326 and 8-
246 
 
Note: Due to Federal requirements, 
Military IDs and Military Common 
Access Cards shall be relied upon for 
replacement purposes only and will 
not be scanned or copied by the  
Examiner. 

CHANGE OF NAME 

Present ONE original document to 
 establish name change. 
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