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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS, )
Plaintiff, )
)
v. )
)
UNITED STATES OF AMERICA, )
and ERIC HOLDER, JR., )
Attorney General of the United States, )

) No. 1:11-c¢3D3-RMC-TBG-BAH
Defendants, )
and )
SENATOR WENDY DAVIS, )
REPRESENTATIVE MARC VEASEY, )
JOHN JENKINS, VICKI BARGAS, )
and ROMEO MURNOZ )

Proposed Defendant-Intervenors )

PROPOSED DEFENDANT-INTERVENORS’ REPLY
IN SUPPORT OF MOTION FOR LEAVE TO INTERVENE

Proposed Defendant-Intervenors Wendy Davis, Maeaséy, John Jenkins, Vicki
Bargas, and Romeo Mundz (“Proposed Defendant-letems”) respectfully submit this reply in
support of their motion to intervene. Proposedebdant-Intervenors continue to believe that
they may intervene as of right under Rule 24(apswient with this Court's grant of such
intervention in similar casesSeeFed. R. Civ. P. 24(a); OrdeN.C. State Bd. of Elec. v. United
States Civ. Act. No. 02-1174 (Jun. 25, 2002); Ordelgrida v. United State<Civ. Act. No. 02-

0941 (May 28, 2002). But in any event, as the depent of Justice (“DOJ”) and even the
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State of Texas agree, this Court is authorizedsirdiscretion to grant permissive intervention
under Rule 24(b), as numerous decisions in thigtGw@ve held.SeeFed. R. Civ. P. 24(b).

The Supreme Court’'s decision @eorgia v. Ashcroft539 U.S. 461, 476-77 (2003) is
directly on point and plainly establishes that pesmve intervention is proper in proceedings
under Section 5 of the Voting Rights Act. The Stat Texas makes no different arguments to
this Court than those the Supreme Court alreadicteyjl from the State of Georgia. Though it
acknowledges thabeorgia v. Ashcroftontrols here, Texas nonetheless asks this Cowtbse
the proceedings to prospective intervenors. Teakes a curious position given that it could
have, but did not, choose to submit its redistigctplans for preclearance through the DOJ
administrative process. Having made the choigadi®ad pursue judicial preclearance from this
Court, Texas cannot now complain that it is pregadibecause the court proceedings (unlike the
administrative proceedings it declined to makeafy@are open to intervenors.

|. GEORGIA V. ASHCROFT CONFIRMS THAT PERMISSIVE INTERVENTION IS
APPROPRIATE IN SECTION 5 PROCEEDINGS.

A. The Supreme Court Has Already Rejected Texas’s Wyuments Against
Permissive Intervention

Although Proposed Defendant-Intervenors continubdieve they may intervene as of
right pursuant to Rule 24(a), as described at lengtheir initial filing, seeMem. in Support of
Mot. To Intervene at 2-10, this Court need not arsthiat question here because the Supreme
Court’s decision irGeorgia v. Ashcroftnade clear that permissive intervention pursuamtile
24(b) is available.See539 U.S. at 476-77. I&eorgia v. Ashcroftthe Supreme Court upheld
the district court’'s decision to grant interventitny parties similarly situated to Proposed
Defendant-Intervenors in this caseSee id. The Supreme Court did so even though the

intervenors in that case raised claims that westindit from those raised by the DOXee
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Georgia v. AshcroftCiv. Act. No. 01-2111 (Jan. 30, 2002ge als®Brief of Appellant State of
Georgia,Georgia v. Ashcroftc39 U.S. 461 (2003) (No. 02-182), 2003 WL 5544863.

In this Court, the State of Texas makes exactlysirae arguments as those the Supreme
Court already rejected from the State of Georgiauabvhy permissive intervention should be
denied. _FirstGeorgia, just like Texas, argued that permisgnervention was inappropriate
because the intervenors’ objections to the Staeglstricting plans “did not endow them with a
‘claim or defense’ in common with the ‘main actién.CompareGeorgia Br. at 43 and Reply
Brief of Appellant State of Georgi&eorgia v. Ashcroft539 U.S. 461 (2003) (No. 02-182),
2003 WL 1945491 at *15 with Dkt. 8 at 2, 6-7. SadoGeorgia, just like Texas, argued that
allowing intervenors in Section 5 proceedings wdekpand[] the scope of the case” and cause
delay. CompareGeorgia Br. at 4&vith Dkt. 8 at 3. _Third Georgia, just like Texas, argued that
whatever “federal rights [intervenors] may havectallenge voting practices derive from the
Constitution and 8§ 2 of the Voting Rights Act,” atitdus they should be limited to pursuing
Section 2 suits rather than intervening in Secligroceedings.CompareGeorgia Reply Br. at
12 with Dkt. 8 at 4-5. _FourthGeorgia, just like Texas, complained about howtiSe 5
proceedings “intrude[] upon basic principles of delism” and argued that permitting
intervenors would only exacerbate these conce@GmmpareGeorgia Br. at 4@vith Dkt. 8 at 9-

11.

The Supreme Court unequivocally rejected each e$eéharguments against Section 5
intervention and instead found that “Section 5 doeslimit in any way the application of the
Federal Rules of Civil Procedure to this type ofdait, and the statute by its terms does not bar
private parties from intervening.” 539 U.S. at 478hus, the Supreme Court held that the

district court was fully authorized to permit intention in Georgia’'s Section 5 proceedings
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under Rule 24(b)See id.at 476-77. Texas’s disquisition on the differenbetween Section 2
and Section 5, its complaints about being subjetienlit under Section 2its laments about the
purported federalism burdens that Section 5 imposed its opinions on proper standing are
completely beside the point. The United States&@up Court has already looked at the exact
circumstances presented here and decided thaventesn under Rule 24(b) is permissible.
Texas is simply attempting to reargBeorgia v. Ashcrofto this Court, but there is nothing that
distinguishes the arguments Texas makes from tiesSupreme Court already rejected.

B. There Are No Precedents Supporting The Positiomexas Takes Here.

Texas’s attempts to marshal precedent for its posédre unavailing. Indeed, in the only
Section 5 preclearance case Texas cites in whiehvention was initially denied, the panel later
permitted intervention.SeeDkt. 8 at 2 (citingGeorgia v. Reno881 F. Supp. 7 (D.D.C. 1995)).
The only other case Texas cites that even condam¥/oting Rights Act involved the Act's
bail-out provision, not Section 5 preclearan&s=e Apache County v. United Sta®s6 F. Supp.
903, 905 (D.D.C. 1966). Moreover, the court il\pache Countyeld only that the intervenors

could not intervene as of rightd. at 906, while rejecting DOJ’s position at the tirtiat

! To the extent this Court finds that a party’sws$dh a pending Section 2 suit relevant to the
guestion of party’s value to the Court and riglgsa intervenor in a Section 5 preclearance —
which counsel maintains it is not — only one of plagties here is represented by counsel in any
pending Section 2 proceedings. Indeed, Texas dascas muchSeeDkt. 8 at 5.

% None of the other cases Texas cites are SectwV/bting Rights Act cases. Indeed, each
involves statutes and circumstances that are gntr@pposite.See LeBoeuf, Lamb, Greene &
MacRae v. Abraham205 F.R.D. 13 (D.D.C. 2001) (addressing interi@min a bid-protest
matter ); Stewart v. Rubin848 F. Supp. 1077 (D.D.C. 1996) (addressing vdratbn-class
members could intervene in a Title VIl suit agaiting U.S. Department of Treasurynited
States v. Thomson CorfNo. 9601415 PLF, 1996 U.S. Dist. LEXIS 14819"78 (D.D.C.

Sept. 25, 1996) (addressing intervention in aiguilving the Antitrust Procedures and
Penalties Act)Sweet Home Chapter of Communiti#891 U.S. Dist. LEXIS 17449 (D.D.C.
Dec. 10, 1991) (addressing intervention in a swibiving the Endangered Species Act).
Notably, Texas does not (and cannot) cite a siogde in which permissive intervention in a
Section 5 preclearance case has been denied.

4



Case 1:11-cv-01303-RMC-TBG-BAH Document9 Filed 08/08/11 Page 5 of 9

permissive intervention was barrad, at 907. Unsurprisingly, in the more than 45 yeahet
have passed since tiAgache Countgase, DOJ has changed its position. As reflertate
response DOJ filed to Prospective Defendant-Inteykse motion to intervene, DOJ does not
oppose permissive intervention in Section 5 caselsdmes not oppose it here. Dkt. 6 at 1, 5.
Indeed, DOJ believes that “[a]s elected officialssidents, and registered voters, Movant-
Intervenors possess relevant knowledge and a ‘lpeedpective on the current and historical
facts,” at issue in this litigation.1d. at 3. And DOJ points this Court to the vast nundieases

in which permissive intervention was granted intleec5 proceedings.Id. at 3 n.1. As DOJ
notes, this Court has “routinely recognized intati@ by persons situated similarly” to
Proposed Defendant-IntervenorSee County Council of Sumter County v. United §t&&b F.
Supp. 694, 696-97 (D.D.C. 1983ke alsdOJ Resp. at 3 n.1 (listing cases).

Texas’s assertions that Proposed-Intervenor Deféad not have standing or a private
cause of action are contrary to long-establishedyall as more recent, preced&ntTexas
inexplicably relies orGeorgia v. Ashcroft539 U.S. at 479, for this point, but as notedGloairt
upheld intervention of similarly situated partiesthat case. Texas characterif&sorgia v.
Ashcroft as prohibiting individuals from demanding that artgular district be drawn in a
particular place. Dkt. 8 at 8 (citingeorgia v. Ashcroft539 U.S. at 479). But in the passage
Texas cites, the Court noted that “the diminutiéra eninority group’s effective exercise of the
electoral franchise in one or two districts mayshéicient to show a violation of § 5” if this loss
is not offset state-wide. That is precisely thenbmation of factors that Proposed Defendant-

Intervenors allege here. They contemater alia, that Texas has fractured a pre-existing

3 Texas's standing argument is also erroneous testent that it describes Proposed Defendant-
Intervenors solely as “office holders and seekeBkt. 8 at 5. Rather, Proposed Defendant-
Intervenors represent individuals in their capaagyminority voters, Mot. for Leave to Intervene
at 11 4-8, as well as two successful candidatebaite for minority votersd. at 1 4-5.

5
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effective minority State Senate seat, Mot. to veee 1 10-12, 16, while also failing to make
up for this retrogression in other areas of théestia a process infected with a discriminatory
purpose,id. 1 13-15. Thus, Proposed Defendant-Intervenoise rprecisely the injuries
envisioned byGeorgia v. Ashcroft

Moreover, this Court has recognized that parties Rroposed Defendant-Intervenors, a
group of minority voters and two legislators, “hatanding and an interest in this case” because
they “allege their right to vote will be impaireds ihe proposed redistricting plans.See
Georgia v. AshcroftCiv. Act. No. 01-2111 (D.D.C. Jan. 10, 2002)44titing Federal Election
Commission v. Akin®23 U.S. 11, 25 (1998)f. LaRoque v. Holde2011 WL 2652441, at *1,
*8-9, *11-13 (D.C. Cir. July 8, 2011) (holding thatffice seekers had standing and a cause of
action to challenge enforcement of Section 5 thatld/ bar changes to a partisan election
system). Additionally, other federal courts hageagnized that the candidate of choice from a
minority opportunity district that is fractured regents an additional, personal, and
representational interest.See League of United Latin Am. Citizens, Council K434 v.
Clements 884 F.2d 185, 188 (5th Cir. 1989phnson v. Mortham915 F. Supp. 1529, 1538
(N.D. Fla. 1995). Proposed Defendant-Intervenoirsglexactly these interests to bear.

Finally, Texas suggests that prospective inten&mstiould simply participate asnici.
But amicus status is not sufficient to vindicate the intesest stake here. Unlikamici,
intervenors do not have to ask the court’s congefile initial motions, participate in discovery,
or attend settlement discussion€f. LeBoeuf 205 F.R.D. at *21. Intervenors also have the
right to appeal cases, even if they raise differgsues than that of the initial party on whose sid
they have filed and even where the initial partpades not to appealSee City of Lockhart v.

United States460 U.S. 125, 130 (1982) (noting that the Uni&dtes had joined the position of
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the City, while intervenor continued to defend tasult below)Georgia v. Ashcroftc39 U.S. at
477 (upholding private parties’ intervention evehene private parties raised claims not raised
by DOJ);National Wildlife Fed'n v. Lujan928 F.2d 453, 456 n. 2 (D.C. Cir.1991) (procegdin
to the merits of private intervenors’ appeal evesugh the government did not appéalJhus,

in this context, Proposed Defendant-Intervenors ldvdae significantly prejudiced if they are
relegated to the status aici.

. TEXAS'S COMPLAINTS ABOUT POTENTIAL DELAY AND PR EJUDICE ARE
BASELESS.

Texas’s arguments that intervention would caudaydand prejudice are baseless. Not
only did the Supreme Court reject these same abjecin Georgia v. Ashcroftsee suprabut
also the facts of this case demonstrate why sunheros are unfounded. Texas does not even
try to argue that Proposed Defendant-Intervenousesh any delay by waiting a mere two days
after Texas filed its complaint to file their infbention. SeeDkt. 8 at 11-12. Instead, Texas
contends that the “prospect of discovery and mogim@actice . . . creates new and unnecessary
risk of delay.” Id. at 11. This Court’s routine practice of allowimgervenors in these casesges
suprg refutes this concern. Indeed, this Court hasdcthe importance of the evidence that
intervenors are in a unique position to presemlliowing intervention.See Sumter Count$55
F. Supp. at 697. The fact that DOJ has not oljeiidhe intervention proposed here provides
another indication that there is little risk of judicial burdens brought on by Proposed

Defendant-IntervenorsCf. Allen v. State Bd. of Electiqri393 U.S. 544, 557 n.23 (1969) (“It is

* As discussed more fully in Proposed Defendantrhieigors’ Memorandum in Support of the
Motion to Intervene, courts have often recognizexrtght to intervene in similar contexts
because government entities may not representi¢gdéiiterests to those of private parti€ee
Trbovich v. United Mine Workers of AmM04 U.S. 528, 538-39 (1972ge alsd’roposed
Defendant-Intervenors’ Memorandum in Support ofMwgion to Intervene at 9-10. As the
cases cited above demonstrate, this divergenceerests has arisen in the Section 5
preclearance context over the course of the libgat

7
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significant that the United States has urged thagafe litigants have standing to seek declaratory
and injunctive relief in these suits.”). ProposBdfendant-Intervenors will adhere to any
schedule the Court sets as Proposed Defendanténiais have no interest in delaying the
proceedings.

If Texas had truly desired the speediest rout decision, Texas had the option of filing
a formal submission requesting preclearance frond.D@he Supreme Court has emphasized
that the “most expeditious method” of seeking pracknce is this administrative process.
McCain v. Lybrand465 U.S. 236, 247 (19849ge also Morris v. Gressefté32 U.S. 491, 504
(1977) (explaining that the legislative history sisathat the administrative process was meant to
offer a “speedy alternative” to “declaratory judgmh@ctions”). Had Texas chosen to pursue
administrative preclearance, private parties likepBsed Defendant-Intervenors would not be
able to seek judicial review if DOJ decided noirtterpose an objection to the proposed plans.
See Morris 432 U.S. at 502-03. Having chosen to avail fiteélthe resources of this Court,
rather than the speedier, closed administrativege®at DOJ, Texas cannot now complain when

the Court remains open to intervenors consistett this Court’s longstanding practice.

® Texas's argument that Proposed Defendant-Intergeifmasmuch as they are candidates, have
no countervailing interest because the filing deedis not until November 12, 2011, is
unavailing. SeeDkt. 8 at 11. In.aRoquethe D.C. Circuit concluded that injury to a catate

was sufficiently imminent where the election wasl§onineteen months away,” rather than the
“four years” that had been too far awayMieConnell v. FEC540 U.S. 93, 225-26, (2003).

2011 WL 2652441 at *8. Moreover, as discussecerdéderal courts have found that elected
officials do indeed have an interest at staBee suprat 6.
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CONCLUSION
For the foregoing reasons, Proposed Defendantvkriers respectfully request that the
Court grant their Motion to Intervene in this mattender Fed. R. Civ. P. 24(a)(2) or,

alternatively, grant permissive intervention unBed. R. Civ. P. 24(b).

This 8" day of August, 2011.
Respectfully submitted,

/s/ J. Gerald Hebert
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