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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

TEXAS DEMOCRATIC PARTY;
BOYD L. RICHIE, in his capacity as
Chairman of the Texas Democratic Party;
FRANK JOSEPH; and BRETT
ROSENTHAL

Plaintiffs,

VS.

DALLAS COUNTY, TEXAS;
BRUCE SHERBERT, in his capacity as
Election Administrator for Dallas County,
Texas; JAMES FOSTER, in his capacity
as Recount Supervisor for the Recount
of the Election for District 105 of the
Texas House of Representatives; and
TONI PIPPINS-POOLE, in her capacity
as Recount Chair for the Recount of the
Election for District 105 of the Texas
House of Representatives

Defendants.
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Bickerstaff, Heath, Smiley, Pollan, Kever & McDanie], .1,p

1700 Frast Bank Plazs Bl6 Congress Avenne Austin, Texas 787002443 (512)472-802) Fax (#12)320-6638 www.hickersiaff. com

August 18, 1998

Via Federal Express

Honorable Elizabeth Johnson
Chief, Voting Section

Civil Rights Division
Department of Justice

320 First Street. NW: Room 816
Washington, D. C. 20001

RE:  Submission under section 5 of the Voting Rights Act of change in early voting
system.

Dear Ms. Johnson:
On behalf of Dallas C ounty. Texas, I hereby submit the following proposed change in the
early voting system used by the county. In compliance with 28 C.F.R. Part 51 (1990), we are

supplying the following information-

REQUEST FOR EXPEDITED CONSIDERATION

Because the early voting period begins on October 19, 1998. Dallas County respectfully

-~

requests expedited consideration pursuant to 28 C.F.R. § 51.34,

ONS

(@ A copy of any orﬁﬂance, enactment, order, or regulation embodying a
change affecting vating.

- A copy of Commissioners Court Order No. 98-1552 which was adopted by the
Commissioners Court on August 11,1998 is attached as Exhibit 1 1o this Submission.

Bt
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(b) A copy of any ordinance, enactment, order, or regulation embodying the
voting practice that is proposed to be repealed, amended, or otherwise changed.

Since 1981, Dallas County used a computer punch-card system of voting for early and
election day voting. It recently changed to an optical scan system although the optical scan
system has not yet been used in an election. This proposed change would provide for
computer touch-screen voting for early voting. As noted in the earlier submission for the
optical scan system (98-2099), it was contemplated that the county would eventually use a
direct record entry or computer fouch-screen. system for early voting, but it had not adopted the
system at that time.

(c) If the change affecting voting either is not readily apparent on the face of
the documents provided under paragraphs (a) and (b) of this section or is
not embodied in a document, a clear statement of the change explaining the
difference between the submitted change and the prior law or practice, or
explanatory materials adequate to disclose to the Attorney General the
difference between the prior and proposed situation with respect to voting,

The change will shift Dallas C ounty from the use of a punch card method to a direct
record entry system for early voting. The county will use the recently precleared, but not yet
implemented. optical scan system for election day voting.

The direct record entry svstem that Dallas County will be using for in-person early voting
was analyzed by the Secretary of State of T exas to be sure that it complied with state law and
protected the secrecy and integri ty of the ballot. The Secretary of State approved the system with
certain modifications which have been made. We are enclosing the evaluation of the system and
the Secretary of State's approval as Exhibit 2. The evaluation gives a detailed description of the
system and how it operates.

(d)  The name,

_i_;\_!_cj, address, and telephone number of the person making this
o :

- "f,f'r'-"-‘%’

The person making this subnsission is C. Robert Heath of the faw firm of Bickerstaff.
Heath, Smiley. Pollan, Kever & McDaniel. L.L.P.. Frost Bank Plaza. Suite 1700,
816 Congress Ave.. Austin, Texas 78701, 5| 24472-8021.
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(e) The name of the submitting authority and the name of the jurisdiction
responsible for the change, if different.

The submitting authority is Dallas County, Texas.

(N If the submission is not from a State or county, the name of the county and
State in which the submitting authority is located.

Not applicable.

(g Identification of the person or body responsible for making the change and
the mode of decision (e.g., act of State legislature, ordinance of city council,
administrative decision by registrar).

The Commissioners Court of Dallas County is responsible for determining which election
system o use.

(h) A statement identifying the statutory or other authority under which the
jurisdiction undertakes the change and a description of the procedures the
jurisdiction was required to follow in deciding to undertake the change,

The commissioners court is authorized to adopt a voting system by section 123.001 of the
Texas Election Code, The procedures for adoption of Systems are set out in the remainder of
chapter 123. Chapter 122 discusses how Systems are approved by the Secretary of State and thus
become eligible for adoption and use.

(i) The date of the adoption of the change affecting voting,

The Commissioners Court authorized the acquisition of the new system on August 11,
1998,

iR R
(i)  The date gn"\%h__ich the change is to take effect,

The system is proposed to be used for the November 1998 election. The in-person, early
voting period for the November election begins on Qctober 19. 1998.

(k) A statement that the change has not yet been enforced or administered, or ap
explanation of why such a statement cannot be made.,

The changes have not yet been enforced or administered.
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)] Where the change will affect less than the entire jurisdiction, an explanation
of the scope of the change, '

The changes affect the entire county.
(m) A statement of the reasons for the change,

This change is part of the county’s efforts to up-date s voting technology. The use of the

may vote at any early voting location. Having these different styles maintained electronically
rather than as pre-printed paper ballots will greatly simplify the task of handling and keeping
track of all the different ballot styles for the 766 county precincts. This should also result in
reduced operating costs. F inally, the system will more quickly, and we beljeve more accurately,
count the early voting 1otals,

(n) A statement of the anticipated effect of the change on members of racial or
language minority groups.

The change presented in this submission is not expected to have any adverse etfect on
members of racial or language minority voters, Essentially. the change should make voting
easier for all voters.

We would also note that the system is in use in at least four Jurisdictions subject tg

section 5 of the Voting Rights Act--i ¢, Craven, Guilford, and Pasquotank Countjes, North
Carolina and Greenwood County. South Carolina.

(o)

§ any past or pending litigation concerning the change
ing practices,

e . .
cerping the change or related practices at issue.

ok
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(P) A statement that the prior practice has been precleared (with the date) or is

such statements cannot be made.

The use of the prior Ssystem--computer punch-card voting--was precleared on August 27,
1982. The change 10 an optical scan system, which will be implemented for election day voling,
was precleared on August 7,1998. A copy of the two preclearance letters is attached as
Exhibit 3.

SECTION 51.28

Due to the nature of the change, the county believes that the maps, demographic data,
election returns, etc., listed as supplemental contents in section 51.28 are not relevant and, in
light of section 51 .26(c), are not included except as noted below. If the Department believes
information set out in section 51.28 would be helpful but that is not included here, it can be
found in earlier submissions by the county.

H Publicity and participation.
of Women Voters, the county's Citizens Elections Advisory Committee, and election officials
in the cities and school districts. within the county informed of the progress of the decision-
making process on this issue. They were invited to a demonstration of the technology at which

the vendor was available to answer questions.

Prior to implementing the system, the county will conduct demonstrations for citizens
and will work with the media to be sure that there js extensive coverage of the change.

®  Availgbifiy

mission will be available for public inspection during normal business
hours at the office of the Election Administrator, The notice set out in Exhibit 4 will pe posted
announcing the availability of the submission.

(h)  Minority Group Contacts

A list of potential minority contacts is found ag Exhibit 5.
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It has been the purpose of this submission 1o provide all relevant information that will
be helpful to the Department without unduly burdening the record. If there is any underlying
data or other information that the Department would find helpful, we will be pleased to provide
it. Again, as indicated above. due to the impending commencement of early voting, we
fequest your expedited consideration.

Thank you for your assistance and consideration.

Respectfully submitted,

BICKERSTAFF, HEATH, SMILEY, POLLAN,
KEVER & MCDANIEL, L.L.P.

Attornéys for Dallas County

By: M

C. Robert Heath

CRH

dellectate tiawg gy

Attachments
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COURT ORDER

ORDER NO.; 98 1552'

pate: __ AUG 11 1993
STATE OF TEXAS

N« L

COUNTY OF DALLAS

BE IT REMEMBERED, at a regular meeting of the Commissioners’ Court of Dallas County, Texas, held

on__ August 11 » 1998, on motion made by _Jim Jackson, Comm. of Dist. #1 ,
John Wiley Price, Comm. of Dist. #3 , the

and seconded by

following Order was adopted:
| WHEREAS, on February 17, 1998, by Commissioners Court Order No. 98-316, the Dallas County

Commissioners Court awarded RFP 97-295 to Election Systems & Software, Inc. (ES & S) (formerly
American Information Systems, Inc.), as the lowest and best bidder for voting equipment; and

WHEREAS, after that date there arose a question as to the terms found in the ES & S Addendum
to RFP 97-295; and '

WHEREAS, the County and ES & S have now agreed to the terms found in the Revised Addendum
to Response of American Information Systems, Inc. (now known as Election Systems & Software, Inc.) To
RFP No. 97-295 of Dallas County, Texas for Election Equipment.

IT IS THEREFORE, ORDERED, ADJUDGED and DECREED that the Dallas County
Commissioners Court hereby rescinds Court Order No. 98-316 and awards RFP 97-295 to ES & S, Inc.,
based on the lowest and best evaluated offer of $2,674,316.00 (plus maintenance of $262,416.71 for years
3-5) for the Optical Scan System, and further accepts the terms of the Revised Addendum to Response of
American Information Systems, Inc. (now known as Election Systems & Software, Inc.) To RFP No. 97-295

of Dallas County, Texas for Election Equipment.

DONE IN OPEN COURT this the _11th _ day of August , 1998.

N a—

Lee@/ackson, County Judge

=
#tike Cantrell, Comm. Dist. #2

- |
Recommended by: N
Franklin Ybarbo, Pu%hasing Agent

}
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REVISED ADDENDUM TO RESPONSE OF
AMERICAN INFORMATION SYSTEMS, INC.
(now known as ELECTION SYSTEMS & SOFTWARE, INC.) TO
RFP NO. 97-295 OF DALLAS COUNTY, TEXAS
FOR ELECTION EQUIPMENT

This Revised Addendum to RFP No. 97-285 of Dallas County, Texas is submitted pursuant to the
request of the RFP Evaluation Committee for early voting direct recording equipment ("DRE") products
being sold by AIS. The terms of this Revised Addendum supersede and replace the terms set forth under
item 5 - Direct Recording Equipment under Product Research and Development In Appendix C to the RFP
response of AIS, and the terms set forth in the Addendum dated January 30, 1998 to the RFP response of

AlS,

1. AIS will provide to Dallas County the early voting DRE producté set forth on the fbllowlng
schedule. The following schedule also includes items which would be deleted from the early voting solution
proposed in Exhibit "A” to the Addendum dated January 30, 1998, which deletions are reflected on Exhibit

*A" attached to this Revised Addendum.

PRODUCT ary UNITPRICE  EXTENSION
NEW EV EQUIPMENT: '
VOTRONIC VOTING TERMINAL 390 $1,840.00° $717,600.00
includes two Personal Electronic Ballots _
SUPERVISOR STATION 60 $2,900.00 $174,000.00
includes one Supervisory PEB
COMMUNICATION PACK ' 25 $ 750.00 $ 18,750.00
HP LASER JET 8000 | 4 $2,867.13* $ 11,468.52
EARLY VOTING COMPUTER 25 $1470.10"  $36,977.50
EARLY VOTING COMPUTER 5 @nic $ 000
Discount ($12,855.50)
SUB-TOTAL NEW $945.940.62
DELETED ITEMS FROM EXHIBIT A
BALLOT BOXES 80 $ 5060  § 4,048.00
HP 5sl PRINTER 46 $2,867.13"  $131,887.88
EARLY VOTING COMPUTER,, 20 $1479.10  $ 29,582.00
SUB-TOTAL DELETED “}ﬁ% - $165.517.98
GRAND JOTAL DUE o $780.422 54

*contact price :
** reflects Dallas County discount

CONFIDENTIAL INFORMATION OF ELECTION SYSTEMS & SOFTWARE, INC.

RELEASE OF THIS INFORMATION WITHOUT EXPRESS WRITTEN

PERMISSION FROM AIS IS STRICTLY PROHIBITED

Dona 4 nfD
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2, A summary of the hardware, software, Instaflation, tralning, support, maintenance, etc. to be
provided by AlS to Dallas County in connectlon with RFP No. 97-295 of Dalfas County, Texas, including the
Items specified in paragraph 1 above, Is set forth in Exhiblc "A", which Is attached hereto and Incorporated

herein by this reference. _
This Revised Addendum to the response of AlS to R?P No. 97-285 of Dallas County, Texas Is
hereby made a part of the AlS response to RFP No. 97-295 as if Initially set forth therein.
DATED July 29, 1998.

AMERICAN INFORMATION SYSTEMS, INC.
(now known as Election Systems & Software, Inc.)

el DL =

Michael D. Devereaux, —
Vice President, Sales and Marketing

CONFIDENTIAL INFORMATION OF ELECTION SYSTEMS & SOFTWARE, INC.
RELEASE OF THIS INFORMATION WITHOUT EXPRESS WRITTEN
PERMISSION FROM AIS IS STRICTLY PROHIBITED
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EXHIBIT "A"
to
REVISED ADDENDUM TO RESPONSE OF
AMERICAN INFORMATION SYSTEMS, INC. TO
RFP NO. 97-295 OF DALLAS COUNTY, TEXAS

Vendor #3

American Information Systems, Inc.
11208 John Galt Bivd.
Omaha, NE 68137
Mike Devereaux
402 593-0101

HARDWARE & ACCESSORIES AIS Model 100 Precinct Counters
@ $5,500.00 each.

Proposed 5§15 units =
$2,832,500.00

AlS Model 550 OMR Ballot Readers
@ $44,750.00 each '
Proposed 4 units =

$179,000.00

Ballot Boxes for Early Voting
@ $50.60 each

Proposed 20 units =
$1,012.00

HP 5si Duplexed Printers
@ $2,887.13 each
Proposed 4 units =
$11,468.52

Marking Device
500 dozen =
$2,500.00

TR 2 each - Dell Power Edge 2200 Server

' ' consisting of 16 pt Digi Board Multiport
Serial Adapters (4), US Robotics 33.6
Modem (32}, NT User License Upgrade (22},
N- Base Mega 8pt Switch (1) =
$36,616.00

3 each - Dell Pentium 200 MHZ Computers
for ERS, B - Cubed, and PYO =
No Charge - Cost Included In software cost

10
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HARDWARE & ACCESSORIES
{continued)
SOFTWARE

év _
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Dell Pentium 166 MHZ Low Profile Desk Top
Computers for Early Voting

@ $1,479.10 each

Proposed 25 units* =

$36,977.50 -

($12,855.50) Discount

* § additional units Included at no charge

Votronic Voting Terminal

Includes two Personal Electronic Ballots
@ $1,840.00 each

Proposed 390 units =

$717,600.00

Supervisor Station"

Includes one Supervisory PEB
@ $2,900.00 each

Proposed 60 units =
$174,000.00

Communication Pack
@ $750.00

Proposed 25 units =
$18,760.00

AlS is Including in this RFP Communication
Servers to handle 48 income phone lines to the
central host computers. The central host
computer can be expanded to 128 lines.
Additional lines cost is stated in optional
equipment cost

AlS Communication Software
@ $1,500.00 each

Proposed 2 each =

$3,000.00

DosNX License
Proposed 1 =
$700.00

Full QNX License
@ $800.00 each
Proposed 2 =
$1600.00

1
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INSTALLATION AND TRAINING

SHIPPING/HANDLING

SUPPORT
ACCEPTANCE TESTING

TRADE IN ALLOWANCE FOR
14 DOCUMATION CARD READERS .

DALLAS COUNTY DISCQUNT
PRINTING GUIDE & TEMPLATES

Filed 12/09/2008 Page 13 of 53

Partition Magic
@ $100.00 each
Proposed 2 =
$200.00

Note: The DoxNX and Full QNX License
are one time royalty fee

Election Reporting System (ERS)
Proposed 6 =
$36,000.00

B - Cubed Software System
Proposed 4 =
$48,000.00

Self Programming
Software (PYO) -
Proposed 1 =
$23,000.00

Installation - Include in cost
for hardware and software

Training Cost :
raining Co ) ‘w.{,a'

i . : i * e
November 1998 General $17,500.00

May 1999 Joint Election: $15,000.00
November 1899 General: $1 5,000.00

Included in cost for hardware
and software

Including in Training Cost

Not applicable

$250,000.00
$452,829.99

At No Charge to Dallas County

AIS will provide on site printer

training for the Election Department,

All necessary tralning materials and ballot
production accessories will be provided
at these sesslons,

3

12



Case 3:08-cv-02117-P

TRAINING MANUALS

ON-SITE MAINTENANCE COST
FOR HARDWARE '

Year 1;
Year 2:
Hardware Type:
Year 3:

Year 4;
Year 5:
Hardware Type:
Year 3:

Year 4:
Year 5;

Document 12-2  Filed 12/09/2008 Page 14 of 53

AIS shall provide training manuals for:
Poll Workers regarding the proper procedures
and operations of AlIS 100 (one per unit)

AlS 550 Operator Manual (one per unit)
Ballot Layout and Design

Election Reporting System

Modem reception of precinct results

All of the ove manuals are included with
purchase of the proposed system at no
charge. Additionals can be duplicated

by Dallas County or purchased from AIS at
$10.00 each

AIS provides training videos on both the AIS
100 and 550 tabulation units

Five (5) AIS 550 Tapes and

Ten (10) AlS 100 Tapes are
included with the purchase of

the proposed system at no charge.
Additional tapes are $10.00 each.

No charge. Included in base system cost.

No Charge. Included In base system cost.

AlS 550 (4)

No Charge - 1 Free PM per calendar year,

Any subsequent requested PM's are $450.00 +
$100.00 per system (if no warranty work required)
No Charge - See Note Above

No Charge - See Note Above.

Extended Warranty After 5 years: $600.00
base cost plus $750.00 per unit

AIS 100 (515)

$115.00 ea. = $59,225.00

$118.45 ea. = $61,001.75
$122.00 ea. = $62,830.00

13
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Hardware Type:

Hardware Type:

Hardware Type:

Year 3:
Year 4:
Year 5:

ON-SITE MAINTENANCE
COST FOR SOFTWARE

On-Site Maintenance Cost for Software
Upgrades Support and License Fees

Year 1:
Year 2;

Software Type:
Year 3:
Year 4;
Year 5: )
Software Type:
Year 3:
Year 4:
Year 5:

Software Type:

Filed 12/09/2008 Page 15 of 53

Factory Repair $90.00 per unit

Customer Repair: No per unit cost.
Customer handle all but factory
seryiceable items. AIS factory repair
rates $85.00/hr. plus parts

HPSsi Printer (50)
Years 3 - 5: $905.00 ea. = $45,250.00

Dell Pentium 200 or 166 MHZ Computers (53)
Years 3 - 5: $400.00 ea. = $21,200.00

(2) Dell Powsr Edge 2200 Server with 16 pt.

digiboard multiport serial adapters, . US Robotics

33.6 modem
NT User License Upgrade, N - base Mega 8pt. Switch

$265.00 ea. = $530.00
$265.00 ea. = $530.00
$265.00 ea. = $530.00 _

No charge. Included in base
system cost for all software

No charge. Included in base
system cost for all software

AlS Communication Software
No Charge
No Charge
No Charge

QNX Operating System
$744.00
$766.32
$789.30

2 Node DosNXe for QNX

14
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Year 3;
Year 4:
Year 5:

Software Type:
Year 3:
Year 4;
Year §:

Software Type:
Year 3:
Year 4:
Year 5:

Software Type:
Year 3:
Year 4:
Year 5:

Software Type:
Year 3;
Year 4:
Year 5;

Software Type:
Year 3;
Year 4;
Year 5:

Software Type:
Year 3;
Year 4;
Year 5;

Software Type:
Year 3;
Year 4:
Year 5;

PROGRAMING COST

For all programming changes

outside the scope of proposal
specifications ahd other customization
outside the realm of support

SUPPORT SERVICES

Toll Free 24-Hr. Telephone Support

Document 12-2  Filed 12/09/2008 Page 16 of 53

$294.00
$302.82
$311.90

2 Node OnLinke for QNX
$392.00
$403.78
$415.87

Full QNX License
No Charge
No Charge
No Charge

Partition Magic Software License
No Charge
No Charge
No Charge

DOS NC License
No Charge
No Charge
No Charge

Election Software Reporting System
No Charge
No Charge
No Charge

B-Cubed Software Systems
No Charge
No Charge
No Charge

Program Your Own (PYO)
$2,300.00
$2,300.00
$2,300.00

$90.00/hr. plus expenses

No Charge

15
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Total System Cost

Hardware, Software, Installation,
Training, Support, Elc.
For Years 1 and 2:

All Hardware Maintenance Cost
Year 3;
Year 4:
Year 5:

All Software Maintenance Cost
Year 3;
Year 4;
Year 5:

Total System Cost
Hardware, Software, Installation,

Training, Support, Maintenance, Etc.

Years 1 - 5:

57488

Filed 12/09/2008 Page 17 of 53

ONX Operating System Full License $700.00 eg,

2 node DosNXe for QNX @ $294.00
2 Node OnLinke for QNX @ $392.00

$3,489,738.54

$81,904.99
$83,681.74
$86,509.99

$3,730.00
$3,772.92
$3,817.08

$3,762,155,25

—-35, 000.08 ¢ )‘iJ.t fe{v&( lTM“.M? ‘FW
— March | $9% m
# 3,07155.25 Tl idy funth

LFY

16
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STATE OF TEXAS

REPORT OF EXAMINATION OF THE
VOTRONIC 1l ELECTRONIC VOTING SYSTEM

PRELIMINARY STATEMENT

On September 19, 1995, Election Products, ino. {"Vendor”) presented the
Votronic Il Electronic Voting System ("Votronic ™) for examination. The
sxamination was conducted in Austin, Texas at the office of the Secretary of
State. Pursusnt to Sections 122.035(s) and (b) of the Texas Elaction Code (the
“Code™), the Secretary of State appointsd the following examiners:

1. Mr. Pater Vogel, an expert in electronic data communication systems;
2. Mr. Tom Watson, an expert in slectronic data communication systams:
3. Mr. Barney Knight, an expert in slection faw and procedure; and

4. Mr. Bob Peaples, an expert in stectronic data communication systems.

Pursuant to Section 122.035(s), the Texas Altorney General appointed Dr.
Michael Shamos, an expert in slectronic data communication systems, as his

examiner.,

The Vendor demonstrated the Votronic i Electronic Voting System, and the
examiners reviawed the asystem and cast ballots. Each examiner has filod a
written report as required by section 122.038 of the Code. Their reports ars
attached hereto snd Incorporated by thia reference. .

BRIEF DESCRIPTION OF THE VOTRONIC It SYSTEM

The Votronic Il is a direct recording electrenic voting system (DRE) used for
precinct voting and accumuiation. As described by Dr. Shamos, the Votrenic i1
consists principally of four components: (1) a Supervisor unit; (2) one or more
voting terminats; (3) 8 Supervisor Personalized E-Bailot (PEB); and (4) one or
more voter PEBs. Each of the components is used at each precinct. The PEHs
are small, hand-heid eiectronic storage devices used to communicate ballot
setup informstion. The Supervisor PEB is programmed by the vendor to contain
the ballot styles that are valid in each precinct. The Voter PEB Is used to
transfer information about a particular ballot style from the Supervisor PEB to a

Voter PEB.
FINDINGS

The following are my lndcpnnhentﬁndings, based on oral evidence presented at
the examination, written svidence submitted by the Vendor in support of its
application for certification, and the findings of the five examiners as set out in
their written reports.

The Votronic il Electronic Voting System:

Preserves the secrecy of the baliot; .

Is suitabie for the purpose for which itis intended;

Operstes safely, efficiently, and socurately;

I3 safe from fraudulent or unauthorized manipulation;

Permits voting on alf offices and measures to be voted on at the election;
Prevents counting votes on offices and measures on which the voter is not
antitied to vote;

R
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7. Pravents counting vates by the same voter for more than one candidate for
the same office or, in slections in which a voter Is entitled to vote for more
than one candidate for the same office, prevents counting votes for more
than the number of candidates for which the voter is entitled to vote;

8. Prevents counting m vote on the aams office or measure more than once;

9. Permits write-in voting;

10.  Is capable of permitting straight-party voting; and

11.  Is capabie of providing records from which the operation of the system may
be audited.

CONDITIONS

All five examiners noted that the system fails to allow a voter o cast a blank ballot
or a “no vote”™; therefore the Votronic Il system must be modified to allow voters to
cast a bailot without voting on any candidates or for or against any measures,

in addition, the system's festure allowing ballots to be coded for later sudit
identification must be deleted ss it could potentially raise questions about the
secrecy of the ballot.

The third condition aiso concerns the audit trail, Currently, only the vendor is
capable of printing out an sudit trail from a voting terminal. individual political
subdivisions would not have thia capability. Until the vendor provides a means for
political subdivisions using the Votronic 1l to perform their own audits, the vendor
must provide on-sita audits at no cost to the user.

Finally, the system's interface to a modem must be disabled for certification in

‘Texas. Section 127.1231 of the Code prohibits modem access to terminatls focated

outside the central counting station.

CONCLUSION
Each of the examiners recommended certification of the Votronic I} Electronic
Voting System. Accordingly, | hereby certify the Votronle I Electronic Voting
System for use in elections in Texas under the conditions described herein.

Certified under my hand and seal of office, this _18thyay of _December ,1995,

. A

Antonio 0. Gar2a, Jr.
Secratary of State

Filed 12/09/2008 Page 19 of 53
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The Votronic II System

The Votronic II s a direct-recording electronic (DRE) precinct voting
machine. Because it differs in concept from other DRE devices previously

Votronic II consists principally of four components: (1) g Supervisor Unjt:
(2) one or more Voting Terminals; (3) a Supervisor Personalized E-Ballot'
(PEB); and (4) one or more Voter PEBs. Each of the components is used at
each precinct. The PEBs are small, hand:held electronic storage devices used
to communicate ballot setup information, The Supervisor PEB jg
programmed by the vendor to contain the ballot styles that are valid in each
precinct. The voter PEB is used to transfer information about g particular
ballot style from the Supervisor PEB to a Voter PEB. -

contain liquid crystal display panels that can display one page of ballot
information at a time,

The polls are opened by placing the Supervisor PEB into each VT in
succession. Performing this function activates the VTs tg accept votes and
zeros the vote counters in the VTs. The same Supervisor PEB is then used to
open the SU, which responds by producing a zero totals report.

proper ballot and instruction, The voter may now vote using the Voting
Terminal. _

20
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causes a check mark to appear in the box, indicating that the voter hag
selected that candidate. Pressing the box again removes the check mark,
indicating that the candidate has been deselected. Overvoting is impossible,
If an office is vote-for-three, for example, then if a fourth candidate ig

selected, the first three are automatically deselected.

The voter can move backward and forward through multiple ballot pages
by pressing areas to the bottom left and right of the screen, respectively,
Votes can be changed at any time until the lighted VOTE button, a physical
button on top of the machine, is presses. The voter cannot have his vote
recorded unless he has viewed every ballot page at least once. If the VOTE

button is not lit, no vote can be cast,

When the VOTE button is pressed, the voter's selectiong are recorded in

the VT and a complete ballot image is kept for audit purposes. No record of -

the voter's selections is kept on the Voter PEB, which ig returned to the
election supervisor for re-use by another voter. The Voting Terminal thug
accumulates vote throughout the day. The Voting Terminal maintains a
separate audit trail of all actions taken, including the time each ballot wag
cast. No audit trail information is sent to the Voter PERB.

If the voter bolts, that is, leaves the voting booth without pressing the
VOTE button, and removes the Voter PEB, the unit beeps and will not accept
further voters without manual action being taken. That action consists of
inserting the Supervisor PEB and making a selection. The votes of the
bolting voter can either be cast or cancelled, but cannot be viewed by anyone.

At present, the gystem does not permit a voter to cast a blank ballot
without informing the supervisor of his desire. This does not conform to the '

requirement of & secret ballot. If the 8ystem requires some vote, a special

and (2) asking him whether he is sure he does not want to vote for any
candidate or on any issue in this election. Only upon passing both steps
would the “VOTE" button be lighted to allow the voter to cast his blank

ballot:

Filed 12/09/2008 Page 22 of 53
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The procedure for closing the polls at the end of voting is simple. It is
necessary to insert the Supervisor PEB into each VT in turn. When this jg
done, the VT asks whether it is to be closed. If 8o, the VT copies its totals to
the Supervisor PEB. Upon the close of voting, each VT's audit trail remaing
on the VT and can be retrieved only by the vendor. After the Supervisor PEB
has been inserted into each VT successively, the Supervisor PEB ig ingerted
into the SU. The SU then produces a printed paper tape with the vote totals
for the precinet. The paper tape, when signed by election officials, containg

the official results.

Votronic II has a modem capability for downloading vote totals to a
central computer so the totals for all precincts can be combined, but thig
feature was not submitted for certification. :

Votronic II is certified for use in North Carolina and South Carolina, It is
actually used in Guilford County, North Carolina, the county containing

Greensboro.

The Examination

Present at the examination on September 19, 1995 were the examiners,
various representatives of the Secretary of State's office, and employees of
Election Products, Inc., including its President, Mr. Shelby Thomas., The
examination began at approximately 9:30 a.m. at the office of the Elections
Division. The proceedings were recorded on videotape.

The examination proceeded ‘routinely,  After an explanation and
successful demonstration by the vendor, the examiners cast a number of
sample ballots that were tabulated correctly by the system. Straight-party
voting and write-in voting were tested. Efforts were made to abuse the
equipment, but the system withstood all such experiments. All tests
performed by the examiners were successful. Extensive discussion was held
with the vendor's representatives concerning system security, tamper-
resistance and access to the audit trail. The examination concluded at

approximately 12:30 p.m.

Election Coding

Ballot setup information is programmed into Supervigor PEBg by the
vendor as a contract service to jurisdictions. There ig presently no other
supplier of such services and no facility is provided for jurisdictions to get up
their own ballot programming. It is possible, but not guaranteed, that EP]
will offer such a programming system in the future.’

22
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Central control of ballot programming by a vendor can be a source of
concern for security reasons. If a jurisdiction has no control over the contents
of a Supervisor PEB, it may not trust the results of an election in which it ig
used. In the case of Votronic II, this concern is alleviated by the fact that the
Supervisor PEBs are tested in the pre-election and post-election LATs and
are also physically retained as part of the record of the election and are
susceptible to being audited. Furthermore, two- copies of each Supervisor
PEB are supplied to the jurisdiction. One can be kept in a secure location for
later comparison or testing against the one that was actually used for voting,

Because the vendor provides two identical Supervisor PEBs for each
precinct, a level of testing is possible with Votronic that ig not available with
other DRE systems. Because modern computers routinely incorporate a regl.
time machine-readable clock mechanism, the possibility exists that a voting
system could be programmed to function properly at all times before and
after an election, but to tamper with votes during the election. Such behavior
would not be revealed by pre- or post-election testing, since the system would
function normally at those times. A difficult and costly examination of the
system'’s object code would be required to detect it. However, the nature of
the Votronic permits easy testing for tampering code. Because all Supervisor
Units and Voting Terminals are generic, that i8, -they behave identically
regardless of which precinct they are being used in, one SU and one VT can
be dedicated during the election by a county for testing purposes. Since two
Supervisor PEBs are furnished for each precinct, one can be sent to the
precinct, the other retained in a a central location. During the election, the
spare Supervisor PEB can be used for test purposes. This will verify that no

time-sensitive code is present in the system.

Straight-Party Voting

The Votronic 11 system accommodates straight-party voting. A straight-
party office can be provided (normally the first office on the ballot); Selecting
a straight-party vote causes selection of all candidates of that party. Non-
partisan races and questions are not affected by straight-party voting.

The interaction between the voting machine and the voter with respect to
straight-party voting differs from that of all other DRE systems, a point that
merits explanation. Straight-party voting on most DREs is designed to
mirror the behavior of lever machines, in which pulling the straight-party
lever causes the levers for all candidates of that party to be pulled.
Returning the straight-party lever to its upright position does not cause the
vote for any candidate to be cancelled. On most DRE machines, selecting a
straight-party vote illuminates or marks the voting positionis tor &jl =

OCTOBER, 1995 4

23



Case 3:08-cv-02117-P Document 12-2  Filed 12/09/2008 Page 25 of 53

EPI VOTRONIC 1l SYSTEM OCTOBER, 1995 5

candidates of the party, while deselecting the straight-party vote does not
Causewmyvuridiaates to be deselected.

Votronic IT uses an entirely different method. Ifa straight-party vote ig
selected, all candidates of that party are also selected. If the straight-party
vote is then deselected before any other votes are cast in individual offices,
then the votes for all candidates are deselected. This behavior is logical,
though perhaps unexpected. However, if any voting takes place in individua]
offices prior to deselection of the straight-party vote, unusual phenomena
occur. For example, consider the following sequence of actions: (1) a vote ig
cast for Doe, a Republican, for Governor; (2) a straight-party vote is cast for
the Republican party; and (3) the Republican straight-party vote is then
deselected. In this situation, the Votronic keeps Doe selected, but deselects
all other Republican candidates. The problem wit this is that because of the
small size of the Voting Terminals, Votronic cannot present the entire ballot
- on a single screen. Paging back and forth between offices is required. If the
Governor's race is not on the same screen with the straight-party office, the
voter will not see that his vote for Doe has remained and, when he sees all
other Republican selections being cleared, may assume that his vote for Daoe
was cleared also. The system’s response to straight-party deselection
depends in a nonobvious way on the voter's sequence of actions. The question
18 not whether Votronic’s behavior is logical or understandable; the question -
i8 whether it is likely to result in votes being recorded for unintended

candidates.

The Votronic's method of dealing with straight-party deselection should be
modified. Either (1) the system should not deselect any candidates at all
when a straight-party vote is changed (as on lever machines), or (2) the
system should deselect all candidates of the party deselected, regardless of
whether they were individually chosen earlier. This will minimize the
chance of the system retaining a vote for a candidate without the voter

knowing it.
Write-In Voting

Votronic provides for write-in voting in a convenient faghion. When a
write-in position is selected with the stylus, a screen appears containing the
letters of the alphabet. The voter then spells out the name of the desired
candidate by pressing the stylus over each letter in turn. An option is
provided to cancel the name, rewrite it, or accept it. At any later time during
the voting operation, the voter may change or cancel any write-in vote. In
this respect Votronic differs from many other DRE systems, which do not
permit changing a write-in vote even before the voter has cast his ballot,
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Votronic provides records from which the operation of the system can be

audited. The records are of two
election events, such as apening
(as to accept the votes of a voter
and (2) complete images of the b

types: (1) information about significant

and closing the polls, supervigor intervention
who bolts) and the time each vote was cast;
allots themselves. The first type of

information is usefu) in determining whether any error or irregularity
occurred at the polling place. The second can be used if a recount is
necessary. The ballot images are stored in the VT in randomized order, so
that the audit trail cannot be used to determine the vote of any individual

voter.

At present, only the vendor possesses the capability to print out the audit
trail of ballots from a VT4 individuals jurisdictions do not. Thereiga .
question whether this audit procedure satisfies the conditions of the Election
Code. Section 122.001(a)(11) imposes the requirement that a voting system
be “capable of providing records from which the operation of the voting

system may be audited.” The qu
the audit to remain in the hands
. appears to this examiner that, if
representative to Texas with the

estion is whether allowing the production of
of the vendor satisfies the statute, It

the vendor is willing to send a

necessary equipment to read the audit traj)

when such an audit trail must be accessed, and that the access is made under
the observation of the Secretary of State’s office and election officials, the

statute would be complied with.

It is unsatisfactory to send a VT to the

vendor's headquarters and receive back a printout of the supposed audit trail.

That would not be an audit at all

» 8ince the vendor, which has an interest in

the reputation of its equipment, is not an independent auditing agency

subject to professional discipline,

such as a certified public accounting firm.

It is urged that the vendor offer for sale, as rapidly as feasible, a device
that is capable of printing audit trails from its Voting Terminals.

Votronic provides a capability

(a string of identifying characters) will appear as part of that ballot image in

under Section 122.001(a)(1). Votronic cannot be certified for sale in Texas
with such a feature present on the gystem.
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produce a contemporaneous printed record of election events, We have never
required this of devices on which voters cast votes directly, but only of

Secrecy

Votronic IT provides for voting in secret. The VT is designed to fit into a
standard punched-card voting booth having gide panels go that no other

Whether a system actually preserves ballot secrecy is only part of the
question. The remainder is whether voters will trust it. Because Votronic
uses PEBs, the voter may wonder, when he handg his PEB back to the
supervisor, whether that PEB might contain information from which his vote

since there is normally no way of connecting a ballot with g particular
person, and the voter does not hand anything physical to any election official,
Because the Votronic Operates differently, some degree of voter education
- may be needed, or it may be advisable to provide a device into which the
voler may insert his PEB, before handing it in, that will display a message
assuring the voter that the PEB is blank,

developing vote totals. It must be certain that ng Person carrying an
impostor PEB can walk up to a VT and change any votes or cause the VT to
download anything to the PEB during the election.
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This examiner is satisfied, from an examination of the system ang the
software submitted for certification, that the acts described above are
impossible. However, they could become possible if the Programming of the

& were to be changed. The System could be programmed to accept
prestored vote totals from a particular PEB and alter its own audit traj] to
conform to the planted totals. Such a system would pass g]] tests, even
including the test proposed earlier to be conducted while the polls are open,
because, unless a particular PEB were inserted into it, in which case it would
begin to go about itg nefarious business, the 8ystem would behave normally

under all other conditions.

The Supervisor Unit cannot be

activated unless at least one VT has been activated. Once the results of g VT
have been read out, the VT cannot be used for voting unless a clear operation
is performed, which is an audit log event requiring password access,

Conclusions

The Votronic II satisfies the requirements of the Election Code and may
be certified with the following qualifications.

1. No vote. A voter who desires to cast a blank ballot should be able to

press a “NO VOTE” area on the last ballot page. He should then be promoted
' ‘ to do after being informed that the result

will be that no vote will be recorded for any candidate or office. If any
ballot other than “NO VOTE,” the voter

should be informed of this and the “NO VOTE" function should be inoperative
a8 long as any other selection 1s present,

2. Modems. In light of Section 127.1231 of the Election Code, modem
access to the tabulating element is not permitted during an election.
Therefore, Votronic II may be certified only under the condition that the
modem capability not be provided to Texas jurisdictions.

3. Coded ballots. The feature allowing coded ballots to be tracked in the
audit trail must be removed for any unit delivered to Texasg.

OCTOBER, 1995 - 8
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G3157-3521

Ms. Conny B. Drake 27 AUG 1%

Elections.Administratcr
Dallas County

601 Elm Street

Second Floor

Dallae, Texas 75202

Weshington, D.C. 20530

Dear Ms. Drake:

This is in reference to the change from lever-type

in Dallag County, Texas, submitted to the Attorney General
pursuant to Section 5 of the voting Rights Act of 1965, as
amended, 42 U.5.C.. 1973c. Your submission wag received on

June 2B, 1982,
The Attorney General does not interpose any objections

to the changes in question. However, we feel a responeibility
to point out that Section § of the Voting Rights Act expressly

Sincerely,
W. Bradford Reynolds

Assigtant Attorney General
Civil Rights Division

(7 T2/
eéaédl W. Jones

ef, Voting section

Exhibit 3
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U.S. Department of Justice
Civil Rights Division

EJ:DHH:NG: ng

N . Vodng Section
gg_;gngu 3 P.O. Bax 65128
Washingion, DC 20035-6]125

August 7, 1998

C. Robert Heath, Esq.

Bickerstaff, Heath, Smiley,
Pollan, Kever g McDaniel

816 Congress Avenue, Suite 1700

Austin, Texas 78701-2443

Dear Mr. Heath:

This refers to the change in voting method from computer
punchcard to an optical scan voting system for Dallas County,
Texas, submitted to the Attorney General pursuant to Sectijon s of
the Voting Rightg Act, 42 U.s.C. 1973c¢, We received your
submission on June 11, 1998. :

The Attorney General does not interpose any objection to the
specified change. However, we note that Section 5 eéxpressly '
provides that the failure of the Attorney General to object does
not bar subsequent litigation to enjoin the enforcement of the
change. See the Procedures for the Administration of Section 5
(28 C.F.R. 51.41). .

Sincerely,

: th Johnson
Chief, Voting Section
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NOTICE oF SUBMISSION
OF
COMPUTER TOUCH-SCREEN VOTING SYSTEM FOR EARLY VOTING
TO DEPARTMENT OF JUSTICE

The County of Dajlas has submitted jts change to a Computer touch-screen voting system for
early voting adopted August | 1, 1998 to the United States Department of Justice for its review
under Section 5 of the Voting Rights Act, 42 US.C. § 1973¢. A complete duplicate copy of the
submission is availabje for public review in the Office of the Dallas County Election
Administrator, 509 Main Street, Dallas, Texas 75202, Monday through Friday from §8-0¢ am. o
4:30 p.m. The telephone number of the Dallas County Election Departmen js (214) 653-7876.

Any comments regarding the submission may be sent to:

CHIEF, VOTING SECTION
CIVIL RIGHTS DIVISION
DEPARTMENT OF JUSTICE
P.0. BOX 66128
WASHINGTON, D.C. 20035-6128

Bruce Sherbey
Elections Administrator
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Minority Group Contacts

Members of minority Broups familiar with the decision to switch to an optical scan voting system
are as follows:

County Commissioner-

John Wiley Price
Telephone; (214) 653-7197

Member of the Citizens Election Advisory Committee:

Ruth Wyric

3655 Mayland

Dallas, Texas 75216

Home Telephone: (214) 367-5216

Election Judges:

Percy Walker

630 Parkwood

Dallas, Texas 75224

Home Telephone: (214) 374.297)

Luis Danje] Sepulveda

5105 Goodman

Dallas, Texas 75211

Home Telephone: (214) 330-7947

Diana Broadus
3334 Seevers

Dallas Texas 75216
Home Telephone: (2 14) 941-2855 o; (972) 283.6949

Dallas County Employees:

Toni Pippins-Pools, Election Coordinator
Office Telephone: (214) 653-6182

Gloria McCulloch Webb, Purchasing Analyst
Office Telephone: 2149) 653-7433

Exhibit 5
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Civil Rights Division

EJ:GS:AS:par _ ) ' Vodng Secaon
DJ 166~012-3 P.O. Bax 66128
98-2812 Wazhington, DC 200356128
October 9, 1998 DS
. =y ol
Dl ) -
~e
i
C. Robert Heath, Esq. o
Bickerstaff. Heath. Smiley. o
(8]

Pollan, Kever & McDaniel
816 Congress Avenue, Suite 1700
Austin, Texas 78701-2443

Dear Mr. Heath:

This refers to the change in the method of early voting from
computer punchcard to the Votronic II electronic voting system
for Dallas County, Texas, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1973c.
We received your submission on August 19, 1998; supplemental
information was received on September 15, 1998.

The Attorney General does not interpose any objection to the
specified change. However, we note that Section 5 expressly
provides that the failure of the Attorney General to object does
not bar subsequent litigation to enjoin the enforcement of the
change. See the Procedures for the Administration of Section 5

(28 C.F.R. 51.41).
Sincerely,

-~
R GO R

// . Elizabeth Johnson
#" *#Chief, Voting Section

.
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IN THE UNITED STATES DISTRICT COURT FILED
FOR THE WESTERN DISTRICT OF TEX3B] AUG 16 AM}: 32

AUSTIN DIVISION CLERK U5 o
WESTERN bs%'f’nrnn g?ga“
] |
TEXAS DEMOCRATIC PARTY and BOYD L. BY SEPOTY
RICHIE, in his capacity as Chairman of the Texas
Democratic Party,
Plaintiffs,

vs- Case No. A-07-CA-115-SS

ROGER WILLIAMS, in his capacity as Secretary
of State for the State of Texas,
Defendant.

ORDER

BE IT REMEMBERED on the 10th day of August 2007, the Court called the above-styled
cause for a heariﬁg and the parties appeared through counsel. Before the Court were Defendant
Roger Williams’s Motion for Sumimary Judgment [#4], Plaintiffs’ Response thereto [#26,27], and
Defendant’s Reply thereto [#35]. Having considered the motion, the response, and the reply, the
arguments of counsel at the hearing, the relevant law, and the case fileas a whole, the Court enters
the following opinion and order.

Background

Plaintiffs have sued claiming that the eSlate voting systems, manufactured by Hart Intercivic
and first certified for use in Texas élecﬁons in the year 2000, do not allow voters to “emphasize”
their votes when voting a straight pafty ticket, which causes no votes to be recorded in a race when

a voter chooses to vote a straight party ticket and also to “emphasize vote” for a candidate of the
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same party.! According to Plaintiffs, “emphasis voﬁng” occurs when a voter selects the straight
party opﬁOn, and then continues down the ballot to select one or more of his chosen party’s
individual candldates These voters, Plaintiffs allege, “do not have complete confidence that their
straight-party vote will give a vote to every party candidate.” Orig. Compl. at 2, §4. Plaintiffs allege
these voters want to “make sure” their votes count for these candidates, and that the practice is “not
unusual, especially among elderly voters or where votérs are distrustful of the voting system or of
the election officials.” Id. at2, §5. They argue that by emphasis voting, the.voter has made his or
her choice clear.

Plaintiffs complain that the eSlate voting systems do not allow emphasis voting because
when a voter chooses the straight party tickét, and then manually selects the same party’s candidate
in an individual race, the voting machine de-selects® the voter’s choice in the individual race and
records no vote in that race. Plaintiffs claim this de-selection process fails to record a voter’s intent
in instances where the voter has made his or her intent especially clear.

Defendant and Plaintiffs do not disagree regarding how the eSlate voting machines work.
When a voter begins the voting process, the first screen he or she is shown contains the straight party
choice. Def.’s Mot. Summ. J., Ex. 1 at ’1; see also Ex. 7. The iﬁstructions for straight party voting

read as follows: “To cast a straight-party vote, choose the option to the left of the name of that party.

! The Court is somewhat puzzled by the motivation behind “emphasis voting,” given that who a
person votes for is privileged and private information. Thus, “emphasis voters” are really only emphasizing
their fervor or lack of fervor for a particular candidate to a machine or a piece of paper.

2 Choosing the straight party option automatically highlights and selects the party’s candidate in all
races in which the party has a candidate on the ballot. When an emphasis voter clicks on a party candidate’s
name ina particular race, this click de-selects and removes the color highlighting from that candidate’s name,
leaving no candidate selected. See Def.’s Mot. Summ. J., Exs. 1, 3.

2-
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Selecting a party automatically selects all candidates associated with that party. If you select a
candidéte associated with a party other than the straight-party selection, your vote for that candidate
will be counted in that particular contest.” Id., Ex. 1. at2. The eSlate machines record straight party
votes in the following way: A voter who Msﬁes to utilize the straight party option scrolls down to
his or her party choice. Id, at 3. Aﬁer pressing enter, the box beside the party choice, for example,
the Democratic Party, is marked in red. Id at4. At the same time, all of the races in which there

is a Democratic candidate on the ballot are also marked in red. Jd. at 4-9. The voter can therefore

see by scrolling down the ballot that all of the Democratic Party choices have been automatically |

marked in red and selected.

When a voter scrolls down to an individual race, such as the race for U.S. Senator shown on
page 4 of Exhibit 1, the voter’s choice of the Democratic candidate in that particular race is already
marked and the name of the Democratic Party candidate is displayed in red. Id, at 13. Ifat this point
the voter decides to vote again for the already-selected Democratic Party candidate, the voter’s
pressing of the enter button will de-select the choice. Before the eSlate voting machine will allow
a voter to deselect a straight party candidate, it warns the voter that he is making a change to a
straight party choice by displaying a warning screen. Jd,, Ex. 2. That screen says, “Be aware that
you are changing a straight-party choice.” Id* When the voter proceeds past this warning, the
screen then displays, for example, the U.S. Senator’s race and shows that the voter now has made
no selection in the race because the red mark beside the Democratic candidate’s name is no longer

there and the Democratic candidate’s name is no longer in red. Jd,, Ex. 3. The voter at this time has

? Before the hearing Plaintiffs had contested that such a warning screen in fact appeared; however,
Plaintiffs’ counsel conceded to the existence of the warning screen during the hearing.

-3-
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an opportunity to re-select the Democratic candidate or any other candidate. for the race. Finally,
.before casting the vote, the voter is shown a screen summarizing his or her choices. On that screen,
beside the race for U.S. Senator, the message, “No selections,” is written in red. Id, Ex. 4. The
Ballot Summary Page states at the top “To change a vote, highlight the contest to change and press
ENTER.” Id

Plaintiffs seek a declaratory judgment and injunctive reliefto enforce rights guaranteed under
the Fourteenth Amendment under section 1983. Orig. Compl. at4. Specifically, Plaintiffs claim the
eSlate voting machines burden the fundamental right to vote under the Due Process Clause of the
Fourteenth Amendment to the United States Constitution by de-selecting votes lawfully cast for
particular candidates. Id. at 10. Plaintiffs also claim the voting machines burden the fundamental
right to vote under the Equal Protection Clause of the Fourteenth Amendment because the machines
treat voter selections differently than other voting systems throughout the state. Finally, Plaintiffs
claim the eSlate voting machines violate the Texas Election Code and the Help America Vote Aﬁt.

Analysis

L Summary Judgment Standard

Summary judgment may be granted if the moving party shows there is no genuine issue of
material fact, and it is entitled to judgment as a matter of law. FED.R.CIv.P. 56(c). In deciding
summary judgment, the Court construes all facts and inferences in the light most favorable to the
nonmoving party. Richter v. Merchs. Fast Motor Lines, Inc., 83 F.3d 96, 98 (5th Cir. 1996). The
standard for determining whether to grant summary judgment “is not merely whg:tlier there is a

sufficient factual dispute to permit the case to go forward, but whether a rational trier of fact could
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find for the nonmoving party based upon the record evidence before the court.” James v. Sadler, 909
F.2d 834, 837 (5th Cir. 1990).

Both parties bear burdens of production in the summary judgment process. Celotex Corp.
v. Catrett, 477 U.S. 317 (1986). The moving party has the initial burden of showing there is no
genuine issue of any material fact and jﬁdgment should be entered as a matter of law. FED.R. CIv.
P. 56(c); Celotex, 477 U.S. at 322-23; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48
(1986). The nonmoving party must then come forward with competent evidentiary materials
establishing a genuine fact issue for trial and may not rest upon the mere allegations or denials of its
pleadings. Anderson, 477 U.S. at 256-57; Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.,
475 U.S. 574, 586-87 (1986). However, “[n]either ‘conclusory allegations’ nor ‘unsubstantiated
assertions’ will satisfy the non-movant’s burden.” Wallace v. Tex. Tech Univ., 80 F.3d 1042, 1047
(5th Cir. 1996).
II.  Defendant’s Motion for Summary Judgment

Defendant moves for summary judgment claiming Plaintiffs have failed to demonstrate any

violation of the United States Constitution, the Texas Election Code, or the Help America Vote Act.’

A.  Due Process and Equal Protection

Plaintiffs allege their access to the ballot is impacted by the eSlate’s proceé's of de-selecting
votes. They claim that this process violates due process by disenfranchising voters, and that the
voting system violates equai protection because there are no uniform rules to detennine intent where
a voter chooses to emphasize individual candidate selections after casting a straight party vote.

The right to vote in both state and federal elections is protected by the Federal Constitution.

Reynolds v. Sims, 377 U.S. 533, 554 (1964); Gamza v. Aguirre, 619 F.2d 449, 452 (5th Cir. 1980).

5-
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The constitutional pfotection’s afforded the right to vote do not end the moment the ballot is cast;
they continue, to erisure the vote is tallied accﬁrately after it has been cast. Reynolds, 377 U.S. at
554.

The Court evaluates Plaintiffs’ claims under the Andersonand Burdick framework. Anderson
v. Celebrezze,460 U.S. 780, 103 S.Ct. 1564 (1982); Burdick v. Takashi, 504 U.S. 428, 112 S.Ct. 245
(1992); see Wexler v. Anderson, 452 F.3d 1226, 1232-33 (11th Cir. 2006) (analyzing challenge to
use of touchscreen ballots lacking paper verification under “important regulatory interests” standard
of Burdick); Weber v. Shelley, 347 F.3d 1101, 1105-06 (9th Cir. 2003) (analyzing challenge to lack
of voter-verified paper trail in touchsa;en voting system under equal protection and due process
clauses under Anderson and Burdick). The Court rejects Plaintiffs’ argument that Bush v. Gore, 531
U.S. 98, 104-05 (2000) requires the use of a different framework.*

In Anderson v. Celebrezze, the Supreme Court required that lower courts analyzing a ballot
access case must first consider the character and magnitude of ' tﬁe asserted injury to the rights
protected by the First and Fourteenth Amendments. Then the courts must identify and evaluate the
precise interests put forth by the state as justifications for the voting regulation. In making this
evaluation, the court is to determine the legitimacy and strengih of each of these interests and

consider the extent to which these interests make it necessary to burden plaintiffs’ rights. At that

* In Bush v. Gore, the Supreme Court specifically noted: “The question before the Court is not
whether local entities, in the exercise of their expertise, may develop different systems for implementing
elections.” 531U.S. at 109.

Plaintiffs claim Bush v. Gore implicitly requires strict scrutiny review; however, the Supreme Court
explicitly states that a state cannot by “arbitrary and disparate treatment, value one person’s vote over that
of another.” Id. at 104-05. This does not clearly require the use of strict scrutiny and instead implies that

. rational basis review is the standard where a state uses differing rules for measuring the intent of voters on
the same punch card technology. Even applying Bush v. Gore here, the Court finds the eSlate machines to
not treat voters arbitrarily or disparately compared to Texas voters using other voting technologies.

-6-
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point, the court must weigh all factors. Anderson at 789, 103 S.Ct. at 1570.

In Burdickv. Takushi, the Supreme Court added that the rigorousness of the inquiry depends
upon the extent of the burden on First and Fourteenth Amendment rights. When state statutes
impose “severe” restrictions, the statute must be narrowly drawn to advance a compelling interest.
However, when a state law hﬁposes o;ﬂy “reasonable, nondiscriminatory restrictions” on those
rights, the state’s important regulatory interests are generally sufficient to uphold the statute.
Burdick, 504 U.S. at 434. The Fifth Circuit recognized and applied this standard in Texas
Independent Party v. Kirk, 84 F.3d 178, 182 (5th Cir. 1996). The Supreme Court explicitly rejected
a standard under which every voting case would be subject to strict scrutiny: “to subject every voting
regulation to strict scrutiny and to require that the regulation be narrowly tailored to advance a
compelling state interest . . . would tie the hands of States seeking to assure that elections are
operated equitably and efficiently.” Burdick, 504 U.S. at433. “Election laws will invariably impose

some burden upon individual voters.” Id.

In applying the Anderson-Burdick analysis, one must first examine the extent to which a

challenged provision burdens First and Fourteenth Amendment rights. Plaintiffs havg alleged the
eSlate voting system disenfranchises “emphasis voters” and that it treats voters in different Texas
counties differently with respect to the tabulation of votes. Plaintiffs have offered voting records
they claim show instances in which the eSlate system failed to record “emphasized” votes; however,
a facial review of these records does not show the eSléte voting system impacts a voters’
constitutional rights because it is imposéible to know whether or not the voters intended to both vote
a straight party ticket and to make no selection in certain races. See Orig. Compl., Ex. B. Plaintiffs

seek to have this Court assume that anytime a voting record shows no selection beside a race in

7-
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which the straight party selected has a candidate on the ballot that this resulted from a straight party
voter attempting to emphasize his or her vote.* | |

The assumptions Plaintiffs are making are speculative to say the least. Reaching the
conclusion that every time a straight party voter failed to make a selection in a race involving one
of that party’s candidates indicates an attempt to emphasis vote requires the following: (1) an
assumi)ﬁon that the voter did not see or did not understand the fact that all of his Democratic choices
were automatically marked when he chose the straight party Democratic ticket option; (2) an
assumption that the voter did not see or did not understand the screen that told him to be aware that
he was changing a straight party choice; (3) an assumption that th_e voter did not understand that he
had de-selected his party choice when he was shown the screen showing the individual race in which
the Democratic candidate’s box, that had been marked in red, was no longer marked in red; and (4)
the assumption that the voter did not see or understand the summary screen, which told him that he
had made no selection in the particular race(s) in which he attempted to emphasize his vote. See
Def.’s Mot. Summ. J., Exs. 1-4. If a voter works his way through each of these warnings and still
leaves a particular race with no selection, it is equally if not more plausible that the voter intended
to make no selection for that race. The Court is not impressed by Plaintiffs’ argument that the
summary screen indicating that a straight party selection has been made and also indicating that no
selection has been made for some or all races is so cdnfusing or misleading as to violate voters’

constitutional rights.

5 There are certainly other posmble explanations for this phenomenon, including that some straight
party voters simply do not want to vote in every race, for example because they do not like any of the
candidates in certain races, and de-selecting the party candidate is the most efﬁclent and accurate way for
them to achieve this result.
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Assuming arguendo that the eSlate impacts the constitutional rights of “emphasis voteré,”
any such impact is too slight to violate the Constitution under the Anderson-Burdick framework.
The first step in this analysis is to examine the extent to which the Texas statute allowing the
certification of the eSlate voting system in 2000 burdens voters’ First and Fourteenth Amendment

rights. The Texas Election Code goverhs systems certified for use in Texas counties as a result of

an approval process providing standards to be applied to all voting systems and giving the Secretary .

of State the ultimate authotity to determine whether aparticular voting system meets these standards.

See TEX. ELEC. CODE §§ 122.001,° 122.031 et seq. All voting systems in Texas must maintain these

¢ This section, entitled “Voting system standards” provides as follows:
(a) A voting system may not be used in an election unless the system:

(1) preserves the secrecy of the ballot;

(2) is suitable for the purpose for which it is intended;

(3) operates safely; efficiently, and accurately and complies with the error rate

standards of the voting system standards adopted by the Federal Election

Commission; '

(4).is safe from fraudulent or unauthorized manipulation;

(5) permits voting on all offices and measures to be voted on at the election;

(6) prevents counting votes on offices and measures on which the voter is not

entitled to vote;

(7) prevents counting votes by the same voter for more than one candidate for the

same office or, in elections in which a voter is entitled to vote for more than one

candidate for the same office, prevents counting votes for more than the number of

candidates for which the voter is entitled to vote; _

(8) prevents counting a vote on the same office or measure more than once;

(9) permits write-in voting;

(10) is capable of permitting straight-party voting; and

(11) is capable of providing records from which the operation of the voting system

may be audited.
(b) A voting system may not be used in an election in which straight-party voting is permitted unless
the system permits or prevents, as applicable, counting votes in accordance with Sections 65.007(c)
and (d). .
(c) The secretary of state may prescribe additional standards for voting systems consistent with this
title. The standards may apply to particular kinds of voting systems, to particular elements
comprising a voting system, including operation procedures, or to voting systems generally.
(d) Effective January 1, 2006, a voting system may not be used in an election if the system uses:

(1) mechanical voting machines; or
(2) a punch-card ballot or similar form of tabulating card.

-9-
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standards, but the standards allow for differences in the operation of systems for counties with
differing needs. There is no requirement in Section 122.001 that voting systems record “emphasis
votes” in any particular way, nor is there any Constitutionally guaranteed right to “emphasis vote.”
The only burden the eSlate machine arguably places on the First and Fourth Amendment rights of
voters is to notice that the box beside his chosen candidate’s name is marked in red after selecting
the straight party ticket option. The machine warns the voter several times, as discussed above,
should the voter seek to emphasize his straight party candidate by de—selectiné that candidate. This
burden is slight and requires only the amount of engagement necessary to read the computer screen
in front of him.” |

Ina case such as this in which the burden on First and Fourteenth Amendment rights is slight,
the state’s important regulatory interests are generally sufficient to uphold the statute. Burdick, 504
U.S. at 434. “[S]tates are entitled to broad leeway in enacting reasonable, even-handed legislation
to ensure that elections are carried out in a fair and orderly manner.” Weber, 347 F.3d at 1105 (citing
Storer v. Brown, 415 U.S. 724, 730 (1974)). “No balloting system is perfect. Traditional paper

ballots, as became evident during the 2000 presidential election, are prdne to overvotes, undervotes,

() For an election for federal office in which a state or federal court order has extended the time for
voting beyond the time allowed by Subchapter B, Chapter 41, a voting system must provide a
separate count of the votes cast after the time allowed by that subchapter. '

TEX. ELEC. CODE § 122.001.

7 It is hard to imagine the voter who is so unsophisticated that he cannot read the screen in front of
him, cannot tell the difference between a color-highlighted box and an empty box, and does not read or
cannot understand the several warnings provided by the eSlate system when he attempts to “emphasize vote”
for a the straight-party candidate already selected. Would the election process be improved if whistles and
bells and flashing lights were generated by the voting machine anytime a straight party choice was de-
selected? A hypothetical voter using any type of voting system will always have problems voting in the
conitext of a lawsuit filed by a political party for political purposes.

-10-
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‘hanging chads,’ and other mechanical and human errors that may thwart voter intent,” Weber, 347
F.3d at 1106 (citing Bush v. Gore, 531 U.S. 98 (2000)). Touchscreen voting systems like the eSlate
remedy anumber of these problems, albeit at the hypothetical price of susceptibility to not recording
emphasis votes where a voter dées not follow the directions of the machine and/or does not
understand the warnings given by the machine when he attempts to emphasis vote for a candidate
already selected. “The unfortunate reality is that the pos31b1hty of electoral fraud [and undervotes)
cannever be completely ehmmated, no matter what type of ballot is used.” Weber,347F.3d at 1106.
“However, it is the job of democratically-elected representatives to weigh the pros and cons of
various ballotmg systems. So long as their choice is reasonable and neutral, it is free from judicial
second-guessing.” Id. at 1107.

Here, the Secretary of State of Texas made a reasonable, politically neutral,® and non-
discriminatory choice to certify the eSlate voting machines for use in elections, and nothing in the
Constitution forbids this choice. The sta‘mdardS delineated in Section 122.001 of the Election Code

are reasonable, nondiscriminatory, and they do not impose any severe burden on voters who wish

to emphasize their vote by allowing certification of the eSlate voting system. “Emphasis voters” -

have the same right as any voter to read the instructions iﬂ front of them and to follow them to ensure
their intended vote is recorded. Plaintiffs have failed to allege a bu_rden on their rights so severe as
to vidlatg the Constitution; therefore, the Court grants summary judgment in favor of Defendants,

Plaintiffs have brought forth no evidence to show the eSlate voting system violates the

constitutional rights of emphasis voters, Plaintiffs have proffered the affidavits of three Madison

® Plaintiffs admit that the statistics they have at present establish that more Repubhcan voters vote
a straight party ticket and therefore more Republican voters are allegedly disenfranchised through emphasis
voting than Democratic voters. See Pl.’s Response Summ. J. at 11.

-11-
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County voters who voted on the eSlate and who state that they “emphasis voted.” P1.’s Response,
Exs.B,C,D. All three voters attest they never saw any warning screen or sign; however, Plaintiffs’
attorney conceded at the hearing that the eSlate machine does in fact generate the warning screen and
on paper that the description of the system is assumed accurate. Id. at 6, Exs. B, C, D. Therefore,
it is entirely unclear whether or not these voters actually claim their votes were de-selected and/or
not properly counted because they selected the straight party choice and also emphasis voted. These
affidavits are not evidence that any constitutional violation occurred because it is unclear whether
or not the affiants de-selected their candidates of choice and/or did not have their intended selections
counted. Plaintiffs have provided no e\'i_idence of a single voter who Wsﬁﬁes that he was confused
by the warning screens or the prb&ss for selecting or de-selecting candidates. As explained above,
there will always be certain voters whose intended votes are not counted by any voting method
because the votes are not recorded properly or unambiguously by the voters themselves.
Plaintiffs also present the affida_vit of Robert Parten, the former Tarrant County Election
Administrator, who opines that emphasis voting occurs, and states “The eSlate’s operation
concerning straight-party and emphasis voters is likely to explain some or all of the undervote
observed when comparing paper and eSla‘te voting systems.” Pl.’s Response, Ex. A. However,
Parten’s opinions are inadmissible under Federal Rule of Evidence 702 because Parten has not
collected data on undervotes or emphasis voters, his opinion is not the product of reliable principles
and methods, and he has not appliéd any principles or methods to the facts of fhe case. See FED.R.
C1v.P. 702. Therefore, the Court places little, if any, importance on his opinions from the summary

judgment evidence. Mr. Parten’s unsupported statement simply does not tie undervotes to emphasis

-12-
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voters any more than to other possible explanations—e.g., a voter intentionally choosing not to vote
in every race. |

For the reasons set forth above, the Court finds there is no genuine issue of material fact with
regard to any violation of the equal protection and due process rights of Texas voters based on the
eSlate voting system’s tabulation of “emphasis votes.”
HI.  Texas Election Code and Help America Vote Act (“‘HAVA”) Claims

The Court also finds as a matter of law that Plaintiffs are not entitled to relief on their claims

of violations of Texas Election Code § 65.009 or 42 U.S.C. § 15481 (Section 301 of HAVA).

Conclusion

In accordance with the foregoing:

IT IS ORDERED that Defendant Roger Williams’s Motion for Summary
Judgment [#4] is GRANTED;

IT IS FURTHER ORDERED that Non-Party Dana DeBeauvoir’s Motion to
Quash and for Protection From Subpoena Duces Tecum [#22], Non-Party Diana
Barrera’s Motion to Quash and for Protection from Plaintiff’s Notice of Deposition
and Written Questions and Subpoen-a Duces Tecum [#25], énd Plaintiffs’ Motion to
Compel [#32] are DISMISSED AS MOOT.

. »- |
SIGNED this the /& _ day of August 2007.

 Prrnpar i

SAM SPARKS Vv
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT  nieostates coutoraspesis

FILED
July 30, 2008

No. 07-51064 Charles R. Fulbruge Il
Clerk

TEXAS DEMOCRATIC PARTY; BOYD L RICHIE, in his capacity as
Chairman of the Texas Democratic Party

Plaintiffs-Appellants
V.

ROGER WILLIAMS, in his capacity as Secretary of State for the State of
Texas

Defendant-Appellee

Appeal from the United States District Court
for the Western District of Texas
USDC No. 1:07-CV-115

Before JOLLY, CLEMENT, and OWEN, Circuit Judges.
PER CURIAM:’

We have reviewed the briefs, pertinent portions of the record, and the
applicable law and have heard the arguments of counsel. We find no reversible
error in the district court’s grant of summary judgment, especially in the light
of the Supreme Court's recent decision in Crawford v. Marion County Election
Board, 128 S. Ct. 1610 (2008), which confirms that the district court

" Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R. 47.5.4.
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No. 07-51064

appropriately applied the balancing test of Anderson v. Celebrezze, 460 U.S. 780
(1983), and Burdick v. Takushi, 504 U.S. 428 (1992), to the constitutional claims
raised. The summary judgment is AFFIRMED, essentially for the reasons given
by the district court in its well-considered opinion.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

TEXAS DEMOCRATIC PARTY;
BOYD L. RICHIE, in his capacity as
Chairman of the Texas Democratic Party;
FRANK JOSEPH; and BRETT
ROSENTHAL

Plaintiffs,
Vs. No. 3:08-CV-02117-P
DALLAS COUNTY, TEXAS;
BRUCE SHERBERT, in his capacity as
Election Administrator for Dallas County,
Texas; JAMES FOSTER, in his capacity
as Recount Supervisor for the Recount
of the Election for District 105 of the
Texas House of Representatives; and
TONI PIPPINS-POOLE, in her capacity
as Recount Chair for the Recount of the
Election for District 105 of the Texas
House of Representatives

Defendants.
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SWORN DECLARATION OF ANN MCGEEHAN

State of Texas §
County of Travis §

1. My name is Ann McGeehan and I am over 18 years of age, of sound mind, and
fully competent to make this declaration. All the facts contained herein are within
my personal knowledge and are true and correct.

2. I am currently employed by the Office of the Secretary of State as the Director of
Elections. I have served in that position since September 1995, and have been
employed by the Office of the Secretary of State since September 1989. In
drafting this declaration, I have consulted with Secretary of State Elections
Division employees, one of whom has served in the Division for over 30 years.

51



Case 3:08-cv-02117-P Document 12-2  Filed 12/09/2008 Page 53 of 53

3. Among the responsibilities of the Elections Division of the Office of the Secretary of State is
to advise and coordinate with various county and local officials regarding their duties under
the Texas Election Code and the conduct of elections.

4. The Elections Division has consistently understood that, whenever a voter marks the straight
ticket option, but then affirmatively expresses an intention to abstain from voting in a
particular race — such as by writing the words "abstain" or "none of the above" in
connection with that race, or making some other similar indication, on a paper ballot— the
vote should be treated as an abstention. The Elections Division has never taken a position to

the contrary.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and correct.

DM Leedan

Ann McGeehan U/

Executed on December 3, 2008.
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