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INTRODUCTION

The mo.st cherished rigﬂt of a citizen of the United States is the abilify to decide, through
peaceful means, who will exercise sovereigh power. In the voting booth where all are-equé.l and
the opinions and Eiesifes of each citizen are measured equally without regard to class, income,
gender, race, ot any other difference. Th(_a histdﬁ o-f: America has been oné of continually
éxpanding the franchise. W,e have done so iﬂtemaliy thrd_u’gh the adoption of constitutional .
aﬁlendmenfs and the enactment of laWs recognizing the importance of this principle to our
democracy. -And consistent with this fundamental American principle, Ohio, in 2006, cased
exercise of the franchis§ by allowing “no fault” é.bscntee balloting, Prior to this amendment,
Ohioans could only cast an absentee ballot if they met one of a short list of statutory criteria;
Yet, after June of 2006, any voter in the State of Ohio majr obtain and cast an‘absentee Ballot

- without stating his or her reason for choosing this method of casting a balflot,

Ohio, following both its state constitution and numerous provisions of federal law, allows
any eligible citizen to cast a ballot in an election so long as he or she registered to \-'ote at least 30
days before that election. However, since 1981, Ohioans are also entitled to obtain an absentee
ballot as early as 35 days before the election. Thus, Ohio law creates a five-day window during
which a prospective voter can both register and request an Absent Voter Ballot. The window has
existed in the law for years without complication and without challenge.

This mandamus action seeks to close the 5-day window and effectively disenfranchise
registering Ohioans who want or need to vote an absentee ballot. To do so Would violate federal
law in this federal election. Going one step further, Relators ask this Court to create a 30-day
wéiting perioci for new registrants before they may receive absentee ballots, a waiting périod that

does not currently exist under Ohio election law and that is contrary to the election system



es.téblished by the General Assembly. Relators’ petition for a writ of mandamus should be
denied for at least four reasons,

First, this Couﬁ lacks subject'ma,tter jurisdiction over this case. Although presented as a.
'petltlon for a writ of mandamus the substantive relief Relators aotually seek is an mgunctlon
preventmg Secretary of State Jennifer Brunner from enforcmg her 1nterpretat1on of eIectlon law
as artmulated inDirective 2008-63 and Directive-2008-91. This Court lacks original jurisdiction
over an action seeking injuﬁctive and/or declaratory reIie;f.

Sécohd, a host of equitable considerations bar relief through mandamus. The first of
" these equitable objectlons is the doctrine of laches. Relators waited 30 days to bring this sult an
unreasonable delay that precludes the relief they seek. Second, mandamus is not avallable
because Relators are trying to compel the Secretary to perform a discretionary, not a mandatory,
act, whic_h is an improper use of the writ. And finally, on the equitable side of the ledger, issuing
this mandamus writ would be contrary to public policy: it would interject administrative
confusion and chaos into the eleption and retroactively disenfrancﬁise qualified residents who
have already voted their absentee ballots, while adding nothing to the safeguards against voter
fraud already in place. | |

Third, even if Relators were correct about Ohio law, the 30-day waiting period they wish
to create would place Ohio squarely in conflict with federal law, which governs this fedéral
election. Adopting Relators’ argument would place Ohio’s electoral scheme in violation of the
Voting Rights Act of 1970, the National Voter Registration Act of 1993, and the Uniformed and
Overseas Citizens Absentee Voting Act, all of which guarantee the franchise, including the
absentee ballot, to all residents who register to vote no later than 30 days before Election Day. In

addition, the practical effect of adopting Relators’ interpretation of the Ohio Revised Code would



be to creéte an unconstitutional durational residency requirement for voting, in violation of the
Equal Protection Clausé of the 14™ Amendment to the United States Constitution. Finally, if |
boards of glections were to disregafd the requirement in Ohio law of following the uniform
directives of the Secretary of State and instead follow whatever decision their local county
~ prosccutors réached, sﬁch ‘non-'unjfo'rmr treatment would violate the eqﬁal prbtection
fequjrerﬁents laid out by the US Supreme Court_in Bush v. Gore (2000), 531 US 98.

Fourth, but cértaﬁﬂy not least, Relators have incorrectly interpreted the language of the
Ohio Revised Code. R.C. 3503.06(A) makes clear (consistent with federal law) that the only
- relevant consideration in determining a registered voter’s right to vote is whether the prospective
voter registered 30 days before the election. Relators completely ignore this straightforward
provision, and instead make a tortured semantic argument, based on the statutory definition of a
“qUaliﬁe'd elector,” to claifn that a new registrant must wait thirty days from the date of
registration before obtaining an Absent Voter Ballot.! Tmposing a 30-day waiting period for an
absentee ballot would contradict R.C. 3503.06(A) and effectively fequire voters to register at
least 31 days before the election.

' STATEMENT OF THE CASE

Ohio law requires county boards of elections to make Absent Voter’s Ballots available 35
days prior to the election. - R.C; 3509.01. Registration to vote continues for another 5 days, up to
the 30™ day before the election. R.C. 3503.01.

On August 13, 2008, Respondent Jennifer Brunner, Ohio Secretary of State, issued
Directive 2008-63, which, among other things, instructed County Boards of Elections to develop

procedures for same-day registration and distribution of absentee ballots during the 5-day

! Althouth the terms “absentee voting” and “absentee ballot” are commenly used, Chapter 35 of the Revised Code
uses the term “absent voter’s ballot” in connection with the process.



ovetlap period. If, during that time, a new registrant requests an Absent Voter Ballot, Secretary
Bruﬁn_er,directed the County Boards to provide the Ballot upon completion of the registration
process. D:iréctive' 2008-63 did not change existing law, did not conflict with any term in the
_ Revised Codg, and was a valid ex.ercislc' of the Seéretary’s powers and fesponsibilities as the
sfate’s cﬁief election official.

The absentee balla't' application can be divided into four simple steps: [i] apﬁyiné for an
absentee ballot, [2] veﬁﬁcatioﬁ of the absentee ballot application, [3] casting and submitting the
absentee ballot, and {4] processing and tabulation of thn_a absentee ballots.

In order to obtain an absentee ballot an elector must first acquire and complete an
absentec ballot application. R.C. 3509.03; Wolfe Aff, §5, Respondent’s Submission of
Evidence. Although there is no mandatory form that this application must take, R.C. 3509.03
lists the specific requirements that Iﬁust be contained in the absentee ballot application. Wolfe
Aff., 18. As a courtesy to the voters, the Secretary of State has provided a template of the
application, which can be found in Form 11-A, Wolfe Aff., §6. An absentee ballot application
sent by mail must be received by the board of elections by noon on the third day before the
election. R.C. 3509.03; Wolfe Aff., 9. However, if an absentee ballot application is delivered
in person, it does not need to be received by the board of elections until close of business hours
on the day before the election. R.C. 3509.03; Wolfe Aft., | 10,

Upon receiving an absentee ballot application, the board of elections must review the
application for completeness. Wolfe Aff., §12. If the application is incomplete, the board must
notify the applicant of the information which is needed in order to complete the application.
Wolfe Aff., §13. Once it has been verified that the application is complete, the board of

elections is then required to deliver an absentee ballot to the applicant, which may be done in



person or by mail. Wolfe Aff,, 114. In order to preserve the privécy of the ab_sentee voter’s
vote, all absentee ballots, régardl_ess of the form of delivery, mugt be delivered in an unsealed
'identiﬁc_:ation envelope, the -form of which is prescribed by R.C. 357_09.04‘(B)‘. Wolfe Aff., ] 15-
16, | | |

After receix}ing an absentee bafiot a voter must fill out the ballot and submit it. [If the
elector chooses fo vote in person, the ciéctor voteé through the voting sys;_tem in place by his/her
| county boér.d of ele_ctions. Wolfe Aff., 22,
Finally, the boards of elections must process and then count the absentee ballots.
" Pursuant to Secretary of State Directive 2008~67, boards of elections may begin processing
absentee ballots mo earlier than ten days before Election Day. Wolfe Aff, 24 (emphasis
addéd). For purposes of absentee ballots, “processing” refers to the handling and examining of
the absentee ballots; however, it does not include tabulation or counting of the votes. Wolfe
Aff., '|I 24. Under no circumstances may absentee ballots be tabulated or co_imted before Election
Day. Wolfe Aff, 930. In fact, Secretary of State Directive 2008-67 expressly forbids the
counting of absentee ballots before ‘Election Day by stating “[u]nder no circumstances -may
fabulation of any votes occur before 7:30 p.m. on Election Day.” Directive 2008-67; Wolfe Aff.,
9 24. Furthennore, pursuant to Secretary of State Directive 2008-67, the only way an absentee
ballot may even be scanned before Election Day is if the ballot scanning device can scan the
ballots without tabulating or counting the votes scanned on the ballot,. Wolfe Aff., 9 29.

Regardless of when the processing begins, all boards must examine the validity and
sufficiently of the absentee ballot identification envelope before an absentee ballot may be
counted. Wolfe Aff., §25. Once the absentee ballots have been verified, the absentee ballot is

eligible for counting. Wolfe Aff., 26. R.C. 3509.07 provides a list of reasons under which a



| board of election_s may find an absentee ballot insufﬁcient. Wolie Aff., §27. In the event an
-absentee ballot is disputed, prior to the official canvass, the board of elecﬁons must investigate
whether the ballot should be counted, Wolfe Aff., §32. If it is determined that the disputed -
| abseﬁteé'ballot shoﬁld'b_e,_couhted, it muét be included in the totals of the official canvass, Id.

The Complaint in this. case seeks a writ of mandamus o compel the Secreta:ry‘ to take two

~ -actions: (1) to instruct county boards of elections to void any applications fér absenitee ballots
thét were “éccepted” by elgction officials less than 30 days after the date‘of voter registration; -
and (2) to instruct county boards of elections that thirty days must elapse from the date of -
registration before the prospective voter méy be given an absentee ballot. Under state and
federal law registered voters are immediately eligible to réquest and receive absentee ballots.
Relators, ﬁowever, ask thls court to judicially creaté a 30-day “waiting period” before registered
voters may receive an absentee ballot. The Court should not grant this request.

LEGAL ARGUMENT

L This Court Lacks Subject Matter Jurisdiction Because Relators Are Seeking
Declaratory Judement And Injunctive Relief

The Ohio Constitution confers original jurisdiction upon this Court over mandamus
-proceedings but not over original actions seeking injunctive relief. State ex rel. Stine v. McCaw
(1939), 136 Ohio St. 41, 44, Aﬂ;icle IV, Section 2, Ohio Constitution. The difference between
the two remedies is simply stated: a writ of mandamus compels the performance of a preexisting
legal duty, whereas an injunction restrains action. State ex rel. Smith v. Industrial Comm’n.
(1942), 139 Ohio St. 303; 306. This Court has consistently held “if the allegations of él
complaint for a writ of mandamus indicﬁte that the real objects sought are a declaratory judgment

and a prohibitory injunction, the complaint does not state a cause of action in mandamus and



must be dismissed for want of jurisdictioh." State ex rel. Evans v. Blackwell, 111 Ohio St. 3d 1,
7 2006-Ohio-4334, 1§; State ex rel, Grendell‘v. Davidsori (1999), 86 Ohio St. 3d 629, 634,
| In this case, Relators have improperly disguised a prayer fdr injuncﬁvc relief as a petition
.for a writ of mandamus.  Simply stated, Relators seek an order _té stop the Secretary from
renfolrcing_ Direc_ﬁve 2008-63. This is apparent from the allegations in the Complaint: that
Directive 2008-63 is unlawfui, Complaint, § 28; that the Directive orders Ipcal election ofﬁciais
:to act contfary’ to Ohio law, id., § 36; that election officials who comply with the Directive are _
- potentialiy guilty of a felony, id., 37; that the issuance of Directive 2008-63 was unlawful, id.,
" 938; and that Directive 2008-63 will cause “irreparable harm,” including requiring citizens to
make false atfestations. Jd., §38. Though the Complaint frames the request in terms of a writ
compelling the Secretary to rescind Directive 2008-63, the reality is that the petition seeks to
restrain the Secretary of State from enforcing Directive 2008-63.

This_ Court has, on more than one occasion, looked past the fOI‘I’fl of a purported
mandamus petition to the substance of the case, and dismissed a mis—éaptioned “mandamus”
petition. For example, in State ex rel. Smith v. Industrial Comm’n. (1942), 139 Ohio St. 303, the
petitioner sought a writ of mandamus to bar the Ohio Industrial Commission from disbursing
funds. The Court denied tﬁe writ because an order compelling one to desist from some action is
an injunctioﬁ, which is beyond the original jurisdiction of the Ohio Supreme Court. As the Court
observed, “[t]he nature of the writ sought is not to be determined by the label attached thereto by
the relator.” Id. at 308. Likewise, the Tact that the peﬁtioner in State ex rel. Stine v. McCaw
(1939), 136 Ohio St. 41, sought a -writ of mandamus did not alter the essential nature of the
requésted relief,‘ which was an injunction to prevent payment of salary to the woman hired to

replace the petitioner. See also State ex rel. Grendell v. Davidson (1999), 86 Ohio St. 3d 629,



634 (Supreme Court dismissed a petition seeking to deoiare statutes unconstitutional for lack of-
original jurisdictioo, notwithstan;iing the fact that the request was joined as part of a plea for a
mandamus writ).

The same prmc1p1e has been apphed more recenﬂy, in a closely analogous case, State ex
rel Evans v. Blackwell 111 Ohio St. 3d 1, 2006 Ohio-~ 4334 Evans brought sult to chailenge
then-Secretary of State Blackwell’.s decision to transmit an initiated statute to the Ohio General
Assembly Eeforé all the statutory protests were completed in the commonr pleas courts. Evans
sought a writ of mandamus to ba:t; the House and Senate Clerks from maintaining receipt of the
proposed law, and therefore treat the transmittal as never having occurred, and declaring the
Secretary’s actions null and void. The Supreme Court recognized that Evans was seeking an
inj}mction, and ruled that only the Common Pleas Court had original jurisdiction over the case.
Id. at § 19. The only difference between Evans and the present case is that, in the former, the
petitioner asked the Court to declare Secretary Blackwell’s action void, whereas here Relators
want the Court to order Secretary Brunner to declare her own actions void. FEither way, the
substance of the Complaint is a request to enjoin the Secretary from carrying out her Directive.
This court lacks original subject matter jurisdiction over that request. |

Regardless of how Relators couch their relief, it is clear that they are ixﬁproperly asking
this Court to exercise original action jurisdiction in a declaratory judgment case; It is also clear
that the Court lacks original jurisdiction to hear declaratory judgment cases. As a result, this

Court should dismiss Relators’ request for lack of subject matter jurisdiction.

I1. Relators Cannot Meet The Necessary Elements For A Writ Of Mandamus

Even assuming, arguendo, that Relators’ complaint satisfies the Court’s jurisdictional
requirements (and it does not), Relators cannot satisfy the requirements for relief in mandamus.

“Mandamus is a writ issued, in the name of the state, to an inferior tribunal, a corporation, board,



or pefson, commanding the performance of an act which Athe law specially enjoins as a duty
resulting from an office, trust, or station.” State ex rel. Smith v. Indus. Comm’n (1942), 139 Ohio
_St. 303, 306. In order to obtain a writ of mandamus in this cése, Relators must show (1) that they
R have a clear legal right to the requested relief, (2) that the respondents .are under a clear legal
duty to pér_form the requested act, and (3) thaf Relators do not have an adequate remedy at law.
State ex rel. Nat’l City Bank v. Bd. of Ed, (i977), 52 Ohio St. 2d. 81, 83. Relators cannot satisfy
any bf these requirements. - | |

Relators must ﬁrsf establish that they have a clear legal right to preclude the Secretary of |
" State from issuing Directive 2008-63. Id. Relators claim that right based upon their belief that
the Directive is‘in violation of statute, specifically Chapters 3503 and 3509 of the Ohio Revised
Code. However, the Directive is a proper interpretation of the governing statutes. Moreover, as
discussed more fully in Section VI below, Relators have no “clear legai right” to prevent the
Secretary of State from exercising her discretion to issue proper Directives that enfranchise
V-oters and ensure their fundamental right to vote, and the Secretary is under no “clear legal duty”
to rescind a proper Directive. -

In addition, Relators are not entitled to mandamus because they have an adequate remedy
at law. Several statutes allow a challenge to any absentee ballot which was improperly éa_st.
R.C. 3509.06 and R.C. 3509.07 provide for the cotrection of any precinct registration list, or a
challenge to the right to vote of any registered elector included on any precinct registration list,
not later fhan twenty days before an election. A challenge or request for correction under R.C.
3503.24 requires the board of elections with which the action is filed to hold a hearing before the
election and determine the eligibility of the elector to vote in that precinct. Absentee ballots,

although they may be returned to the board of elections as early as 35 days before a general



election, are not processed until after the eleventh day before the elec’ﬁon. On September 11,
2008, the Secretary issued Directive 2008-91, which establishes a system for tracking and '
challenging absentee ballots. _Additionally_, R.C. 3509.06(D) provides that each identification
enw_alope purporting to contain a markéd absent voter’s ballot must be thoroughly examined, and
‘may be challenged for cause, by elections ofﬁcid_ls before the énvelope is unseai’ed and the brallot '
removed. Absentee ballots also may be rej ected for any of the reasons specified 1n R.C. 3509.07.
Thus, procedures exist to protect against improper inclusion of abéentee ballots in tﬁe official
canvas of an election, rebutting Relafors’ argument that a 30-day waiting period is required

© before boards may issﬁc an absentee ballot to a newly-registered voter. Mandamus is not
available because adequate remedies for the concerns raised by Relators may Be addressed

| through the normal operation of law.

But this is only the beginning of fhe flaws in Relators” mandamus petition.

A, Relators’ Claims are Barred by the Equitable Doctrine of Laches

Relators cannot be heard on their claims because they came too late to the courthouse
door. The equitable defense of laches exists when a four-prong test is met: (1) unreasonable
delay or lapse of time in asserting a right, (2) absence of an excuse for the delay, (3) knowledge,

actual or constructive, of the injury or wrong, and (4) prejudice to the other party. State ex rel.

- Craigv. Scioto County, 117 Ohio St. 3d 158, 2008-Ohio-706, | 11 (quoting State ex rel. Polo v.

Cuyahoga Cty. Bd. of Elections (1995), 74 Ohio St. 3d 143, 145). Election cases, by their nature,
are subject to stringent standards. As this Court has consistently recognized, “[i]f relators in |
election cases do not exercise the utmost diligence, laches may bar an action for extraofdinary
relief.” State ex rel. Craig, 117 Ohio St. 3d at § 11 (emphasis added). In fact, a delay of only
nine days has been sufficient to trigger laches, See, e.g., State ex rel. Landis v. Morrow Cty. Bd.

of Elections (2000), 88 Ohio St. 3d 187, 189 (“We have held that a delay as brief as nine days

10



can preclude our cansideration of the merits of an expedited election case™); Carrver V.
Sm.nkiewicz (2004), 101 Ohio St. 3d 256, 2004-0hi0-812 (denying an extraordinary writ because
the relators Wﬁited 19 days before filing their claim). |

Ré"gardles's of wﬁen the clock is deemed to have started running, Relators allowed an
uniéa_sonabie amount of time to pass before they filed, and they ha\'fe proifided no exrcuse,
: jﬁstifying their failure to act diligenﬂy. The 5-day overlap has existed for years without arousing
conunent;-——both before and after Sub H.B. No. 234 effected “no fault” absentee voting oﬁ
January 27, 2006. Relators have been on constructive notice of the 5-day overlap for deéades.

Even if this issue was not ripe until the Secretary issued Di.rective 2008-63, Relators
continued to sit on their claims. Specifically, Relators waited a full 30 days from August 13 (the
date of the Directive) until September 13 to file suit. Relatots have offered no explanation as to
why they waited more than two years to file suit, let alone why they waited thirty days after
Directive 2008-63 was issued by the Secretary of State.

Relators’ delay ha;s caused actual harm to the citizens of Ohio. If Relators are correct and
voters must be registered for thirty days before they can even receive an absentee ballot, then
voters who bélieved they could cast an absentee ballot on the same day they submitted their
registration will be denied the ability to vote in the manner they had planned. A concrete
e:;ample will demonstrate why this is so: under Relators’ theory, a citizen who wished to cast an
absentee ballot on the first day of the 35-day grace period, September 30, 2008, would have td be
registered no later than August 31, 2008 (30 days ahead). Had Relato-rs filed a declaratory
judgment action immediately (assuming they prevailed), individuals would have been alerted to
this change in Ohio law and would have registered to vote earlier than the current statutory

deadline—October 5, 2008. Yet, because of the Relators® delay in bringing this litigation, it is
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possiblé that people who registered at eaﬂy as September 2, 2008, may be told when they go to
_ their board of elections on September 30, they are not eligible yet to receive an absentee ballot.
What makes this situation even more problematic, however, is the very real po-ssibility that this
" Court may not even issue an opinion priof to the beginning of the absentee ‘balloting process.
Based upon this Court’s expedited elections calendar, briefing on this case will not be closed
under September 29, -20078‘. As a result, the relators’ laches will create unneceséary voter
conﬁsion because the earliest this court lﬂcely will render its decision days, if not hours, before
absentee voting begins. If this Court were to issue a writ of mandamus, some people who
" believed they properly cast their absentee ballots on September 30 are likely to be
disenfranchised. This court should not sanction the relators’ attempt to infuse unnecessary
confusion into the voting process so closé to the time that absentee voting begins.

This case is particularly well-suited for a laches defense. Relators® action should be
dismissed based on their failure to excrcisc any diligence, let alone “the utmost diligence.”

B. Under Federal Law, Public Policy Prohibits Any Challenge to Directive
2008-63 This Close to the Flection

Although Relators. do not once mention it, the upcoming November voting is a federal
| ‘election, including election for the highest federal offices in the land. And as a matter of policy
and sougd governance, the federal courts have repeatedly | refused to grant injunctions
-superseding state election laws in cases brought too close to Election Day. Purcell v. Gonzalez
(2606), 549 U.S. 1. The Sixth Circuit “require(s] thatrany claims against the state [election]
procedurerbe pressed expeditiously,” and has held that waiting Iess- than a month after learning of
such a claim is fatal. Kay v. Austin (6th Cir, 1980), 621 F.2d 809, 813. The United States
| Supreme Court requires similar promptness; it has rejected or afﬁrmed rejection of requests

made a little over a month out precisely because of the proximity to the elections—without
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regard for the reasons for the delay. Purcell, 549 U.S. at 7; Reynolds v. Sims (1964), 377 U.S.
533, | |
| “Intérference w1th impending elections is extraordinary.” .Southw'est Voter Regisfratién
Educ. Project V. Shélley (9th Cir. 2003), 344°F.3d 914, 918 So extraordinary,- in fact, that courts
have refused to mtervene even m the face of undlsputed constitutional violations. Reyrnolds, 377
US. at 585 6 Chzsolm V. Raemer (Sth Clr 1988), 853 F.2d 1186 1190 (collecting cases);
French v, Boner_(M.D. Tenn. 1991), 771 F. Supp. 896, 902 (collecting additional cases).r

The disruption to this election caused by the late filing of this case will be extraordinary.

The final pleading in this case, Relators’ Reply Brief, is not due until Monday, September 29,
2008—-—36 days before the election. Assuming that Relators ultimately prevail (a worst case
scenario) and that this Court were to issue its decision that very day (a best case scenario), there
would be a mere five weeks remaining in which to identify the defective absentee ballots, contﬁct
those voters, and arrange to provide them a new, valid, beyond-the-30-day-window absentee
ballot. Realistically., of course, this Court may not issue a decision next Monday. And every day
that passes is one less day in which a voter may cure the supposed defect in an already-submitted
absentee ballot.

Judicial action so close to the thirty-five day deadline and Election Day will have real,
~adverse effects, On a general level, ghanging the rules this close to the election process will
ﬁndermine public confidence and will likely confuse the electorate. As the-Supreme Court
recently observed, “Court orders affecting elections...can themselves result in voter confusion
and consequent incentive to remain away from the polls. As an election draws closer, that risk
will increase.” Purcell, 546 1.8, at 6. Public confidence, alréady weakened by the problems of

2000 and 2004, will be further undermined by changing the rules at the last minute. That,
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togéthér with today’s generally corrosive political atmosphere, will further undermine public
confidence. Those very real consequences combine with Relators’ considerable delay to bar
their request for equitable relief.

L. R_l_ators Proposal To Create A 30-Day Waltmg Permd Kor Abgentee Ballots Would
Violate Multiple Federal Laws

Federal law, in addition to Oh10 law, governs tms Pres1dent131 elec‘u;)u States may havel
broad powers to regulate the “time, place, and manner” of regulating elections, See, e.g, U.S.
Const. Art. I, Sec. 4, cl. 1.17This State powér, hoWever,.is specifically constrained by the United
States Constitution, which gives Congress the power to “by law make or alter such regulations.”
U.S. Const. Art. I, Sec. 2, cl.l. Thus, for example, the United‘ States Supreme Court has
recognized that States_ are powerless fo alter or amend the requirements to serve in the United
States Congress. US Term Limits, Inc. v. Hill (1 995Y, 514 U.S. 779. Congress has the power
under the Supremacy Clause of Article VI of the Constitution to pre—emp;c state law. Northwest
Central Pipeline Corporatign v. State Corporation, Commission of Kansas (1989), 489 US 493,
509. Congressional power to alter or preempt state law is particularly broad in the context of
regulating federal elections. Association of Community Orgs. for Reform Now v. Miller (6th Cir.
1997), 129 F.3d 833, 836.

State law may be pre-empted in a number of ways, including where the state law at issue
conflicts with federal law, either because it is impossible to lcomply with both, Florida Lime &7 ,
Avocado Growers, Inc. v. Paul (1963), 373 U.S. 132, 142-143, or because the state iaw stands as
an obstacle to the accomplishment and execution of congressional objectives. Washington Serv.
Conr;;*actors Coalition v. District of Columbia (D.C. Cir. 1995), 54 F.3d 811, 815 (quoting Hines

v. Davidowitz (1941), 312 U.S. 52, 67). Here, the proposed state law — the 30-day absentee
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‘waiting pf:r_iod - squ_a_trely- conflicts with multiple federal statutes, as well as the Fourteenth
Amendment to the Unifed States Constitutioﬂ.

Congress has specifically chosen to exercise its constitutional authority to alter or amend |
by federal law the abilitﬁr of the states to set certain qualifications for voter registration and
absentee Votiﬁg in federal elections generally and Presidential elections speciﬁcally. Beca’uéé
Congress has orderea that persons must be giyen an absentee ballot in any Presidential election
éf; least seven days before the election, Ohio law must be read in such a manner as to comply‘

- with this requirement. Furthermore, several other federat enactrﬁents make it clear that absentee
" voters must be treated equally regardless of where they reside.

A. Adopting Relators’ Position Would Result in Ohio Violating The Voting
Rights Act of 1970

The United States Congress made very specific findings when it passed the Voting Rights
Act. For example, Congress founci that durational residency requirements as a precondition to
voting for President and Vice President and a lack of absentee voting opportunities deny and
abridge the constitutional right to vote, to travel, and to equally access the franchise regardless of
the method of voting. 42 U.S.C. § 1973aa-1(a). Congress further found that a durational
residency requirement “does not bear a reasonable relationship to any comi)elling State interest
in the conduct of presidential elections.” 42 U.S.C. § 1973aa-1(a). Because of these findings,
the Voting Rights Act, pursuant to Congress’ power to make regulations for federal elections, set
minimum standards for, among other things, 7absentee registration and absentee voting in
Presidentiall elections. 42 U.S.C. § 1973aa-1(b).

The Voting Rights Act mandates that votets be permitted to vote in a Presidential election
as long as they are registered “not later than thirty days immediately prior to a presidential

election.” 42 U.S.C. § 1973aa-1(d). Congress went on to completely abolish any other
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‘durational residency requirement.* 42 U.S;C. § 1973aa-1(b), (c). After abolishing extensive
ldurational residency requirements, Congress furth«;:r demanded that any voter be permitted to
~cast an ab_sen_te.e ballot for President and Vicé Preside_nt if hé ot she reques\ts an absentee ballot at
least seven days before the.presidential election and returns the ballot by the time the polls close
on election night. 42 U.S.C. § 1973aa—1(d)

if Ohm law were read in such a way as to mandate that a person be a reglstered voter for
at least 30 days before obtaining an absentee ballot, Ohio law would violate the Voting Rights
Act. A newly registered voter who provided her application to the board of elections thirty-three
* days before a présidential election would be prohibited from obtaining an absentee ballot until
three days before the election. Yet, federal law mandﬁtes that such a person be given an absentee
ballot so long as she reqﬁests one at least seven days before the election. Some voters may not |
know that they will be unable to véte in-person until close to that seven-day deadline for
requesting an absentee.b.allot. Yet mail delivery and return by mail of an absentee ballot not
issued until three days before the election may complicate or eliminate the ability of the voter to
cast a countable vote. The promisé of the Voting Rights Act — to expand the ability to request
and cast absentee ballots in Presidential elections — would ring hollow for such a voter,

B. Adopting Relators’ Position Would Result in QOhio Violating The National
Yoter Registration Act 0f 1993

Congress passed the National Voter Reglstratmn Act of 1993 ("NVRA™), 42 U.S.C.
§1973gg et seq., with the express purpose of “establish{ing] procedures that will increase the
number of eligible citizens who register to vote in elections for Federal office.” 42 U.S.C. §
1973ge(b)}(1). To that end, Congress created new avenues for voter registration in federal

elections, such as requiring states to permit voter regisiration at the same time one applies for (or

2 Prior to the passage of the Voting Rights Act, Ohio’s constitution had required a six month durational residency m
order to vote. Article V, Sec. | was amended in order to comply with the requirements of federal law.
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renews) a state driver’s license. 42 'U.S.C:.. § 1973gg-3. What these registration procedures have

in comrhon is that they set a single deadliﬁe for voter registration: so long as the voter properly

régisters at least 30 days before the federal election, he-or she is entitled to participate .in.ﬂ-le-'

_ el_cctioﬁ. 42 'U.S'.C. § 1'973g_g-6." “ITjn adopting the National Votér Registration Act of 1993,
Cér_i—gress pfpvided that apﬁlicants who submit a ‘_v;did- voter registration f;)nn’ no later than fhe :
thirtieth day before any federal election must be i}éfmitted to vote.” Diaz v. Cobb (S.D. Fla.
2008), 541 F. Supp. 2d 1319, 1331, n.10 (emphasis adde.d).' The NVRA does not distinguish
between voting at a polling pl-ace and voting by absentee ballot.

Relators; positioﬁ conflicts with the NVRA because it efféctively requires some voters to
register 31 days before Election Day. Under Relators’ theory,_ a qualified voter who registers on
the last permissible day—30 days before the election—would not be eligible to request or
receive an absentee ballot untﬂ Election Day. However, R.C. 3509.03(I) provides that an
application for an absént voter’s ballot must be delivered no later than the day before the election
(and three days before the election unless delivered in person). Thus, a person who registers 30
days before the election would be ineligiblg to vote absentee. This becomes problematic for the
individual who timely registers to vote but then finds out that because of an emergency situation,
he will be but of the county on election day. Such a result is plainly unfair to the voter and serves
no rational or reasonable governmental purpose. The Relators’ argument casts a much wider nef
and will i;ﬁpact a greater number of people than just persons who vote in-person absentee dﬁring
the 5-day gap period. As with the Vbting Rights Act, the NVRA is binding on state officials by

virtue of the Supremacy Clause, and any inconsistent state voter registration laws or state
procedures for federal elections are preempted and superseded. ACORN v. Miller (W.D. Mich.

1995), 912 F. Supp. 976, 984.
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C.  Adopting Relators’ Position Would Result in Ohio Violating The Equal
Protection Clause , , '

There are potentially two elqual protection pr-dblems’_rais‘ed by the Relators’ interpretation
-_of Ohio law and their invoeation of opﬁﬁons prqvided by loc':.al' .pI'OSGGl.lf,OI'S to support their
incorrect legal ﬁlterpfetation. First, if the Relators-are cortect and a person must be registered for
at least 30 days before rob'_tai_ning an:absenteia. ballqt, such durational residency requirement
' violatc:si the Fourteenth Amendment and ﬁﬂor United States Supreme Court precedént. Second,
the Secretary of Stﬁte, by issuing ciirectives to county boards of elections, guaranteeé a uniform
application of Ohio law. Tt is only if county boards of elections ignore her directives and “shop”
for legal opinions from county prosecutors that a situation arises in which similarly situated
individuals will be tl_"eated differently in violation of Bush v. Gore (2000), 531 U.S. 98.

1. Durational Residency Requirements of longer than 30 days violate the
Equal Protection Clause of the Fourtecenth Amendment,

The proposed 30-day absentee waiting period violates the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution by effectively creating -a durational
residency requirement for new voters who vote absentee that is greater than the requirement
imposed on other Ohio citizens for voting absentee.

State and federal law extend the franchise to citizens who register 30 or more days before
the election. However, as previously noted, in order to qualify for an absentee ballot under
Relators’ theory, one must register—and be qualified to register—no later than 31 days before _
the electién._ Thus, a new registrant seeking to vote absentee must reside in the State longer than
a new registraﬁt who plans to go to the polls in person. But the difference in treatment, in
practical terms, is far more than a single day. Ohio opens the window for absentee voting 35
days prior to Election Day. Under Relators® theory, for a new voter to avail herself of her full

statutory rights—that is, to vote absentee anytime during the 35 day window—she would have to
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registér a full 65 days before the election, thué requiring her to prove residency a full five weeks
earlief than other new voters. This oiaerates as a durational residency requirement.

.- | Dﬁrational residence requirements, ﬁhen 'th‘e.:y represent a scparate vqting q_ﬁaliﬁcation
imposed on boﬁa fide ?esidents-, “must be measu;ed by a stﬁct equal protection test: they ,aré
unconstitutional unless the State can demonstrate that such laws are necessary to promote- a
compelling governmental interest.” Dunn v. Blumstein (1971), 405 U.S. 330, 342 {quoting
Shapiro v. Thompson (1969), 394 US 618, 634). Relators cannot meet this heavy burden; there
is no compelling' reasoﬁ why an individual who wants to vote absentee should be subject to a

" longer residency requirement than applies to the rest of the population.
Relators attempt to argue that same-day absentee voting will somehow lead to fraud,
specifically fraudulent voting by homeless people and college students. Ohio law expressly
eﬁtends the franchise to both these populations. R.C. 3503.02(A) defines the rules for
determining residency for voting qualifications. A place is considered a person’s residence “in
which the person’s habitation is fixed and to which, whenever the person is absent, the person
has the intention of returning.” le:arly, a college student, homeless person, or any other persoh
in this State who has the intention of fixing a specific habitation within the State and returning to
.that habitation when he is absent, has qualified as a resident for purposes of voting. Ohio law
precludes, however, residency to one who comes into the state only for temporary purposes
“without the hltehtion of making such county the permanent place of abode.” R.C. 3503.02(C).
If the college student, homeless veteran, or any other person comes into the State and possesses
the intention of returning to a habitation within the State, such person is a resident.
The Relators make a confusing and disjointed argument that this Court should rule in

their favor because a homeless coalition has stated that it plans to assist homeless persons in
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registering and voting? Ohio law was recently axﬁended to make it crystal clear that “[i]f a
person does not have a fixed place of habitation, but has a shelter or other location at which the -
pérson has the intention of returning, that shelter o? other loéation shall be deemed the person’s
| re31dence for the purposes of reglstenng to vote.” R.C. 3503 02(1). Relators apparentiy would
sunply write th1s requlrement out of Ohio law because they fear that homeless 1nd1v1duals might
exercise thelr constitutional and statutory nghts under Ohio and federal law.

-~ In addition, the Relators’ interbretation of Ohio law is erroneous because .if this Court
were to adopt the interpretation, this durational residency requirement would violate the
Fourteenth Amendment in the same manner that the State of Tennessee had in Dunn, supra.
Simply put, the Relators cannot explain how the requirement that somebody be registered for 30
days adds anything to the fraud prevention system already in place. Patricia Wolfe, the Elections
Administreﬁ:or and 15-year employee of the Secretary of State’s office, has testified that boards
of elections are prohibited from “processing” absentee ballots until ten days before the election,
Wolfe Aff., §24. Processing an absentee ballot includes examining the validity and sufficiency
of the absentee ballot envelope. Wolfe Aff,, §25. Thus, any absentee ballots voted in person
prior to the close of registration remain securely in the board of election office for at least 25
days. During that period of time, the eligibility of the electors who cast those absentee ballots
are subject to challenge as allowed under R.C, 3503.24 aﬁd 3509.06(D). Boards of elections
may set aside an absentee ballot “due to a challenge or [for] any other reason™ during which time
the board “shall investigate whether the ballot may be couhted during the time before the official
canvass.” Wolfe Aff., §32. The official canvass cannot begin until at least 11 days affer the

general election. R.C. 3505.32(A). Thus, any unsupported claim that fraud might oceut is not

? Such staternents are hearsay and not evidence. Thus, they should be ignored by thls Court under Chio R. Evid.
801 and 802.
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only completely unsupported by adnns31ble evidence, it is-also contradicted by Ohio’s statutory.
scheme which provides for cheeks and challenges against an absentee ballot in partlcular
SLtuatmns.

‘Because Ohio’s statutory scheme has substantive and real protectlons agamst the
.'possﬂnhty of fraud in absentee ballotmg, the reasoning in Dunn prevents the State from havmg
an articulable interest in requiring durational residency. Tennessee (and Ohio) have determined
thaf 30 daysris adequate time to verify a new regisﬁ‘ant’s lbona ﬁdés. The additional time
imposed on absentee Voters contributes no greater protection against fraud. Dunn, 405 U.S. at
" 346434'/.’.

Indeed, there is no evidence or any reason to believe that Ohio election officials need the
extra time to scrutihizerabsentee ballot applications, or would use the time if they had it. In
Hinnant v. Sebesta (D.Fl. 1973); 363 F. Supp. 398, 400-401, a three-judge pancl declared
Florida’s sixty day durational residency requirement unconstitutional, in large measure because
. there was no evidence that Florida officials actually used the extra time to ievestigate residency
claims. Thus, the durationai requirement served no fraud prevention function.

2. When counties follow directives issued by the Secretary of State, they

are acting in such a manner as to assure uniform application of Ohio
law in comphance with Bush v, Gore (2000), 531 U.S. 98.

Relators claim that an equal protectlon violation may arise because certain county
prosecutors have issued legal opinions that contradict the Secretary of State’s directive. In State
ex rel. Hodges v. Taft (1992), 64 Ohio St. 3d 1, 8, this Court stated that “[i]t would be unrealistic
to contend that the boards of elections could ignore the secretary’s advice; there.is authority that
the boards were required to follow it.” Thus, the court recognized that, even though then-

Secretary Taft may have erred when he advised county boards of elections concerning the legal
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requirements of certain petitions, those boards were not permiited to reject the Secretary’s
directives.

This Court favorably cited an Chio Attorney General oplmon in reachmg this conclus1on
71930 Ohlo Atty. Gen. Ops No 1423 “In that opinion, the Attorney General found that the
,Secretary of State is c'haljged with preparing rules _on' the conduct of elections and that county
“boards of elecﬁoﬁs must 'cai‘fy out those instructions: “so long as [the directives are] in force and
effect and not superseded by higher authority, [they]_ are binding upon such sﬁbordinates in the
sense-that violations thefcof \;vould probably constitute ‘grounds for removal.” Id at 123.
Prosecutors do not have the anthority to usurp either the role of the Secretary or of courts of law.
Although it is true that a county prosecutor is the legal counsel to the board of elections, his legal
advice alone does not serve as a legitimate basis for a board of elections to act in a manner
ihconsistént with a directive isSued by the Secretary of State. Moreover, the Secretary of State
possesses a comprehensive familiarity with the entirety of Chapter 35, which governs election
law, which few, if any, county prosecutors share.

The- reason th.at both this Court and the Ohio Attorney General have previously
determined that a board éf elections must act in conformity with instruction from the Secretary
of State is the importance of assuring uniform application of fhe State’s elections law. Id at 124.
Thus, so long as Ohio boaids of elections follow their legal obligation to follow the directives of

fhe Secretary of State, there will simply be no possibility of unequal application of the law.*

4 Recognizing both the violation of federal law and the possibility that a county prosecutor’s advice to disregard a
Secretary of State directive, a lawsuit has already been filed against the Secretary of State and Madison County’s
board of elections. In the United States District Court, Northern District, Eastern Division, Case No. 08-CV-02266,
the boards of elections in Holmes County and Miami County, whose prosscutors have issued opinions challenging
the legality of Directive 2008-63, have informed the Plaintiffs in this lawsuit that they will follow the directive of
the Secretary of State.
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D. Adogting Relators’ Position Would Cause Ohio To Violate The Uniformed
and Overseas Citizens Absentee Voting Act

Relators® “30-day waiting period” for absentee voting violates the plain language of the
~ Uniformed and Overseas Citizens Absentee Voting Act, 42 U.S.C. §§ 19731f ef seq., and would
disenﬁanchjse Ohio servicemen and women serving in uniform 6vérseas. That statute requir'és
_ states to:
. accept and process, with respect to any election for Federal office, any
otherwise valid voter registration application and absentee ballot -
application from an absent uniformed services voter or overseas voter, if
the application is received by the appropriate State election official not
less than 30 days before the election.
42 US.C. §§ 1973ff-1(a)(2). Under Relators® theory, election officials would have to reject
military absentee applications submitted alongside registration applications, even though the

federal statute specifically authorizes simultaneous submission.

IV.  Relators Have Misconstrued Ohio Law

Even if Relators’ comﬁlaint could somehow survive the jurisdictional defects, the federal
law conflicts, the equitable flaws, the federal Constitutional objections, and the evidentiary
deficiencies, one more insurmountable obstacle remains: Relators are wrong about Ohio law,
The notion that a newly-registered voter must wait an additional 30 days to procure an absentee
ballot is not merely unsupported by the Revised Code, it is contradicted by the plain langnage of
the Code. |

At the heart of this mandamus peﬁti_on is a flawed exercise in statﬁtory construction.
Various provisions of the Revised Code speak of absentee voting by “qualified electors.” See,
e.g, R.C. 3509.02(A), R.C. 3509.03(G), and R.C. 35’09.04(3). Since (according to Relato.rs),r
one cannot be a “qualified elector” under R.C. 3503.01 until he or she has been registerea to vote |

for 30 days, a new registrant by definition cannot be a “qualified elector” on the date of
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registration. Thus (again accordiﬁg to Relators), on the date of registration, the applicant is nota
“qualified elector” under R.C. 3509.02(A), cannot make the statemerit of qualiﬁcaﬁon' required
by R.C. 3509.02(A), and cannot be given a ballot because of R.C. 3509.04(]3). Thus, reading’
only these provisiﬁﬁs, Relétors conclude that a voter cannot even obtéin an absentee ballot until
the voter méets the deﬁnition of a “qualified elector,” which can oniyl occur 30 days _aftef
,rcgistration._ |
The ﬂa;w.in the analysis is that it reads words into the statute. Article V of the Ohio
h Constitution and R.C. 3503.01 bofh say that a voter has the qualification of an elector if Ee or she
" has been registered to vote for 30 days, buf Article V and R.C. 3503.01 do not say one must be
~ registered for 30 days ar the time one receives one’s ballot. Relators are simply adding words to
ﬁe law. The best Relators can claim is that R.C. 3503.01 is ambiguous as to whether the
prospective voter must be a “qualified elector” by the time he receives the absentee ballot (as
Relators would have it) or by the date of the election, as the Secretary has chosen to interpret the
law.- And if the law is ambiguous, it is well-established that the Courts must give deference to
the interpretation of ther Secretary, who is by statute the chief eiectiohs official in the state. State
ex rel. Herman v. Klopfleisch (1995), 72 Ohio St. 3d 5 81, 586.
But the Revised Code is not ambiguous on this point. Relators have failed to account for

R.C. 3503.06(A}, which provides that:

No person shall be entitled te vote at any election, ot to sign or circulate

any declaration of candidacy or any nominating, or recall petition, unless

the person is registered as an elector and will have resided in the county

and precinct where the person is registered for at least thirty days af the

time of the next election. :

R.C. 3503.06(A) confirms the Secretary’s position as stated both in Directive 2008-63 and before

this court, that the relevant date for testing the qualifications of an elector is Election Day. This
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is congistent with oth_er. election practices. For example, the relevént date for testing the
' qualiﬁcatioﬁs of pérsén’s signing referendum petitions is the date the petitipn is filed, not the date
the petition is signed. State ex rel. Oster v. Lorain Cty. Bd. of Elections (2001), 93 Ohio St. 3d
a0 | | .
. RC 3509_.02@), which Relatqfs cite as supporting_. authority, is instee;d consisfent with
“the Secretaif’s position. The jﬁrecise :language of RC 3509,02(A) is as follows: “Any qualiﬁed
~ elector may vote by absent voter’s ballots at any electién.” “Voting’; does not occur when the
County Board distributes the absentee ballot, nor when the voter returns the ballot. The act of
" voting occurs only on Election Day, irrespective of when the voter mails or hands in the ballot.
Millseps v. Thompson (6th Cir. 2001), 259 F.3d 535, 545, 546. Thus, it matters not whether the
applicant ié a “qualified elector” on the date of registration when she receives the ballot; what
counts is that she will be a qualified elector by Election Day, and thus able to vote absentee.
(We know the hypothetical voter will be qualified because she has met the 30-day advance
registraﬁon requirement; if she 'fails to meet some other requirement, her ballot will be
disallowed, just as any other improperly registered voter will be Vdenied a ballot upon arriﬁl at
the polis). |
Relators correctly observe that R.C. 3509.03(G) requires an applicant to certify h¢ is a
“qualified elector™ when requesting an absent voter’s ballot, and someone who has just that day
registered to vote canﬁot make -suc,h an attestation: he hasrnot been registered for 30 days and so
is not a “qualified elector” by definition. And the same logic undoubtedly applies to R.C.
3509.04(B): an election official cannot confirm that a same-day registrant is a “qualified
elector.” Relators argue that the statute prohibits the election official from handing out the

absentee ballot to the new registrant. But that same strict reading proves too much.
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Iﬂterpreﬁng the Reévised Code-in. this fashion would make it impossible for anyone to
obtain an absent voter’s ballot. For example, in addition. to being registered for 30 days, a
| “qualified elector” -mus;t “Ihave] been a resident of the state thirty days immediately preceding
. the el;:cti,o'n.”l A—ssumé thaf a_ regist_efed voter, who' has volfedrat the same address for 20 years,
réquesfs an abseéntee bailbt in pefson 35 aays before"the coming el'ect'%on. Even though the
applicant ispropm_'ly registered and otherwise entitled to vote absentee, imder Relatofs’ analysis, -
the election éﬂlcial would have to refuse to hand out the ballot because it would be impossible to
confirm, 35 days out, that thé voter will continue to reside in the s;tate during the 30 days
) inﬂmediately preceding the election. The voter might mové to Oklahoma two days after
returning her absentee ballot. By strict definition, the voter is not—and cannot—be a “qualified
elector” until Election Day, when we can confirm his residency over the past 30 days.
Therefore, the only time one c.ould obtain an absent voter ballot would be on Election Day itself.
Of course, the last day to obtain an absentee ballot is the day before Election Day.
| “There is no surer way to misread a document than to read it literally.” Guiseppi v.
Walling (2nd Cir, 1944), 144 F.2d 608, 624 (Learned Hand, J.). Overly strict readings yield
ab_sﬁrd resﬁlts, especially in election cases, and the pénnanent elimination of all absentee
balloting, as discussed above, is only one of the absurd consequences that would follow were this
Court to adopt Relators” argument. R.C. 3509.02(A) provides that, “Any qualified elector may
vote by absent. voter’s ballot at an election.” Use. of the phrase “at an election” must mean, for
purposes of tﬁe 2008 presiden{ial election, November 4, 2008—the date of the general election.
' The statement required by-R.C. 3509.03(G) -in an application for an absent voter’s ballot thatl the
personr requesting the ballot is a qualified eléctor” must mean “is a gualified elector at the

November 4 election.” An application for absentee ballot may be submitted as early as January
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1 of the relevant election year. R.C. 3509.03(). Apparently, in this year of unprecedented new
voter registration, Relators believe that evefy person whé has requested an absentee ballot sihce
“the first of the year has -committed a felony if _ﬂ‘.le. request was madé w1thm 30 days of
r’e_éistration. | | :

Moreover, fherrelief sought.'in the Compiaint is so overbroad that it would disenfranchise
qﬁaliﬁed electors even if Relators ﬁre correct in their legal argument. Specifically, Relators ask -
for a writ compelling the'Secreta_ry to order county election\ boards to void any applicatiens for
absentee ballots they “accepted” within 30 days of the date the voter registered. In other words;
;chey want relief not just prospectively but refroactively. Such an order would “void”
applications even if the county board waiterd 30 days before handing out the absentee ballot.
Indeed, it wéuld require the county boards to undertake the massive job of examining every
absentee ballot application to compare the date of the request with the date of registration.
Presumably, the county boards would then have to notify the prospective voters that their
absentee ballot requésts had been voided, so tliat they could return to the Board and try to start
the process over. Such a result would imiaose tremendous burdens on local boards, deprive
citizens who acted in good faith (and who at the eleventh hour may no longer be available to
come submit another request), and do absolutely nothing to detect election fraud or promote
confidence in the integrity of the system. |

Other provisions of the Revised Code cited by Relators provide even less support for
their co_ntention that a voter must be registered 30 days before laying hands on an absentee
ballot. For example, they refer the Court to R.C. 3509.07, which provides that if election
officials find that an applicant is not a “qualified elector” in the p_recinct; “the vote shall not be

. accepted or counted.” No one would contend otherwise. But R.C. 3509.07 clearly governs what
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happens post-election, when the ballots are counted and the ciualiﬁcation‘s of the absentee elector
are tested, not whether the applicant can receive the absentee ballot in the first place.

Similarly, Relators cite R.C. 3509.03(C), \#hich_rgqﬁires an applicant-to_disclose the

 address at which t_hé-elector ié régistered to vote. The -S_e’cretéry’sr‘[).iret:tive 2068—63 clearly |
: 'instru.cts t_hat the Couﬁty Boards of Elections must first compleie ‘the registration process before
. accepting absent_ﬁoter ballot applications. Since this is é ﬁwo—step process, the applicant will
have an address at which she is registered. Therefore, R.C. 3509.03(C) offérs né support to

‘ Relators.”

It makes no ;sense to-say that qualified elector status should be measured on the day thé
voter picks up the ballot. Being a qualified elector the day a person picks up the ballot does not
guarantee he will be a qualified elector on Election Day. Qualified elector status must be
measured on Election Day. Measuring electoral status on this earlier date, as Relators suggést, is
a fruitless exercise that adds no protection to the voting process and simply creates a needless
obstacle to exercisirig the ﬁmdémental right to vote.

VL. A Writ Of Mandamus Cannot Be Used To Compel A Discretionary Act Of The
Secretary Of State

At the outset of this Memorandum, the Secretary suggested that, among many reasons,
the petition of a writ of mandamus must be denied because the writ cannot be used to compel the
performance of a discretionaty act, Having now shown the degree to which Relators are relying
upon ambiguous statutory Janguage, it is now appropriate to revisit this argument in more depth.

The Supreme Court of Ohio has consistently recognized that “[m]andamus cannot be
used to cpmpel the performance of a permissive act.” State ex rel. Hodges v. Taft (1992), 64

Ohio St. 3d 1, 4 (citing State, ex rel. Niles, v. Bernard (1978), 53 Ohio St.2d 31), In other words,

? The Relators spénd a good portion of their brief arguing Form 11-A contradicts Directive 2008-63. Form 11-A,
Title 35 and Directive 2008-63 are all consistent,
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“la} writ cannot [be] issue[d] to control an officer's exercise of discretion, but it can be issued to
conipel him to exercise it when he has a clear legal duty to do s0.” 7aff, 64 Ohio St. 3d at 4.
HoWever, “[tthe duty to be énforced by a writ of mandamus must be spéciﬁc, definite, clear, and
unequivocal.” '.S;r_'ate ex rel. Karmasu v. Tate (1992), 83 Ohio A—i}p. 3d 199, 205 (emphasis
. added). Coﬁversely, “a writ of mandamus may not be emiployed to compel the perfonﬁancé of
general dutiés.” State ex rel Struble v Davis (1939), 135 Ohio St. 593, 595; State ex rel
Tillmon_v. Weiher (1992), 65 Ohio St. 3d 468, 470 (“we will not issue a writ of ﬁ;andamus to
compel the observance of laws generally™).

Relators rely on State ex rel. Melvin v. Sweeney for the notion that the Secretary of
State’s duty to advise and direct members of boards of elections ““as to the proper methods of
conducting elections’ and ‘to compel the observance, by election officers in the several counties,
of the requirements of the election laws’ . . . are ministerial and clearly required by law.” State
ex rel. Melvin v. Sweeney (1950), 154 Ohio St. 223, 225 (citing General Code Section 4785-7).
In Sweeney, the Secretary of State had issued a release to the boards of elections informing them
to act in a way that was at odds with the Revised Code. Thérefore, the Court ruled that the action
was appropriate for a writ of mandamus because “if the [Secretary of State] has, under the law,
misdifected the members of the boards of elections as to their duties, the Iﬁaﬁer may be corrected
through the remedy of mandamus.” Id at 226. In other words, tﬁe Supreme Court held that the
Secretary’s duty to issue directives and advisories was a specific ministerial duty and thus
appropriate for a writ of mandamus,

Although Relators have accurately stated the Sweerney decision, they have overlooked the
fact that the Supreme Court has subsequently overruled itself. Identical to the Sweeney case, the

Secretary of State had issued a directive to the boards of elections pursuant to the powers and
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duties granted to the Secretary of State'under' Chapt& 35 of the Revised Code. State ex rel. _
Hodges v. Taft (1992), 64 Ohio St. 3d 1, 8. However, directly converse to its ruling in 1950,. the
Suprgm"e Court found fhartreven though the Secretary’:s directive was contrary to. the commands
.of fhé'ReVise'd Code, it was not appropriate for a writ of mandamus. Jd at 8. .The Taft Court
went on 10 staté “[tThough he is required to advise the boards, the co‘nfent of his advice is
dz‘&cretibnary. Mamfamus will not issue to govern how discretion is exercised” Id at'_ 8
(emphasis added); see also, State ex rel. Sinay v. -Sodders (1997), 80 Ohio St. 3d 224, 232 (*“a
writ of mandamus cannot be used to control tﬁe exercise of discretion™).
| Although Relators have cited Sweeney, Tqﬂ‘ is controlling on this issue. This is because
a where there -is a conflict between Supreme Court decisions, as is tﬁe case between Melvin and
Tafi, the more receni: decision controls. Board of Education v. Wellston (1932), 43 Ohio App.
352, 554 (stating “[tlhe duty of the Couﬁ of Appeals is to follow the last word of the Supreme
Court™); Brooks v. Murphy (May 5, 1993), 2nd Dist. App No. 92-CA-0032, 1993 Ohio App.
LEXIS 2554, *16 (stating “[Cincinn&ti Ins. Co. v. Phillips (1990}, 52 Ohio St. 3d 162] does not
control our decision because it is not the most recent articulation of law on this issue by the Ohio
Supreme Court™).

As established in Relators’ brief, R.C. 3501.04 provides in pertinent part that “[t}he
secretary of state is the chief election officer of the State, with such powers and duﬁes relating to
. . . the conduct of elections as are prescribed in Title XXXV of the Revised Code.” The general

‘. duties of the Sgcretary are established in R.C. 3501.05, and include the general duties to “[i]ssue
instructions by directives and advisories to members of the board [of election] as to the proper
methods of conducting elections™ and to “[p]repare rules and instructions for the conduct of

elections.” R.C. 3501.05(B). In light of the Taff decision, it is evident that these provisions of
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the Revised Code do not establish a “specific, definite, clear and unequivocal” duty that may be
subject to a mandamué action. I_nstead, these duties ar¢.very broad and general, and serve simply
asa basjs or meéns to aid the. Secretary in the implementation of other spe_cﬁic duties contained
| elsewhe&e in the Revised Code. |
| . The writ of mandamus cannot b:é used'.to_ dictate the maﬁner in which diScret_ion is
ekéfciséd, althdugh it may be used to compel an ofﬁcer to exercise his or her disc’retion in the
face of an abuse of discretion. State eit rel. Coen v. Industrial Commission of Ohio (1933), 126
.~ Ohio St. 550, 554; State ex rel Cash v. Rose (1939), 136 Ohio St. 143, 146. The only time
- mandamus will lie to control the exercise of discretion is if there is an abuse of discretion. State
ex rel. Mullen v. Industrial Commission (1939), 136 Ohio St. 45, 46.7 However, Relators cannot
show, nor have they alleged, facts that will amount to an abuse of discretion on the part of the
Secrefary. “An ‘abuse of discretion’ reflects an ‘unreasonable, arbitrary, or unconscionable
decision.”” State ex rel, Van Dyuke v. Public Employees Retirement Bd., 99 Olio St. 3d 430,
2003-Ohio-4123, § 21 (quoting State ex rel. Pipoly v. State Teachers Retirement System, 95 Ohio
St. 3d 327, 2002-Ohio-2219, 14). The decision not to issue the specific directives demanded by
Relators does not constitute an abuse of discretion. Therefore, a writ of mandamus is not the
appropriate form of action,

In the event this Court does not accept that Taft implicitly overruled Sweeney, the Court
should find that Taft builds upon and clarifies the Sweeney decision, establishing that the content
of a Secretary of State’s (iirective is discretionary. As stated above, Sweeney _stands for the
notion that the duty to issue directives and advisories is ministerial and not discretionary. See
Sweeney, 154 Ohio St.. at 225. However, Taft essentially refined the Sweeney case to find that

requesting the Secretary of State to issue a specific directive is not appropriate for a writ of
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mandamus “[t]hough he is required to advise the boards, the content of his advice is
“discretionary. Mandamus will not issue to govern how discretion is exercised.” 7 aft, 64 Ohio
St. at 8 (emphasis added). In faof, the Supreme Court of Ohio in Taft even recognized that the
Secfetary of State’s directive was contrary 1o the demands of the Revised Code, yet the Court -
still found that the case was not appropriate for a writ of mandamus. ‘Taft, 64 Ohio St. 3d at 8.
Rather, “the prohibitive relief requested by relators is more suited to declaratory judgment or
injunction than to mandamus, which is a command to perform the affirmative act.” T aﬁ, 64
Ohio St. 3d at 8. Therefore, the only way to read these two cases in conjunction with each other,
© without finding that Taf overrules Sweeney, is to find that Taft is clarifying the broad Sweeney
decision.
In the case at bar, Relators have filed a Verified Petition for Writ of Mandamus
requesting:
A writ of mandamus to direct Respondent Secretary of State Jennifer Brunner to issue a
Directive to the County Boards of elections that they must void any applications for
absent voters’ ballots that were accepted by the election official following the registration
of voters and prior to the lapsing of the thirty (30) day required period under Ohio law.
Relators” Petition for Writ of Mandamus, p. 12. In their prayer for relief, Relators have also
requested:
A writ of mandamus to direct Respondent Secretary of State Jennifer Brunner to issue a
clarifying Directive to the County Boards of Elections reiterating that thirty (30) days
must elapse, consistent with the Revised Code, before an application for absent voter’s
ballot may be accepted by the election official following the registration of the voter.
Relators® Petition for Writ of Mandamus, p. 13. It is clear from this language that Relators are
requesting the issuance of a new directive with specific content to implement their personal plan

for remedying a perceived gap within the Revised Code as it pertains to casting absentee ballots.

Yet, as indicated by 7aft, the specific language of a directive is discretionary and thus not
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appropriate for a writ of mandamus. In essence, Relators are trying to use a writ of mandamus to
get into the Supreme Court by requesting that the Secretary of State be compelled to issue a

d1rect1ve as opposed to requesting declaratory judgment that Dlrec‘uve 2008-63 is 1nval1d wh1oh

o _would be appropnate ina court of common pleas Therefore a writ of mandamus is not the

'appropna_te avenue for reques‘ong -r-ehef.
CONCLUSION

The Relators have suggested that the duly-elected Secretary of State issued Directives -
© 2008-63, 2008-91 and 2008-92 to encourage voter fraud. Unsubstantiated and untrue allegations
- of this nature have, u;nformoately become increasingly common in our daily discourse.

However, unsubstantiated allegations of voter fraud, which serve to decrease confidence in the
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electoral system, have no place in a court of law, and particularl_y in this coutt, For the foregoing
reasons, this Court should'dismiss the Relators’ complaint and denty their request for a writ of
mandamus.
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