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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

Sylvia Bruni, Texas Democratic Party, DSCC,
DCCC, and Jessica Tiedt,

Plaintiffs, Civil Action No. 5:20-cv-35
V.

RUTH HUGHS, in her official capacity as the
Texas Secretary of State,

Defendant.

SECOND EXPERT DECLARATION OF ALLAN J. LICHTMAN

I, Dr. Allan J. Lichtman, am over the age of 18, have personal knowledge of the facts
stated in this declaration, and can competently testify to their truth.

I. Overview

None of Defendant’s three experts directly address my intent analysis or my assessment
of the nine Senate Factors. The reports by Dr. Graves and Dr. Katz respond to the analysis
presented by Dr. Palmer and Dr. Roberts, which I draw on in part, but only confirm findings
developed through my own independent methodology. Only the report by Dr. Alford, which
addresses racial differences in the use of straight-ticket voting and racially polarized voting,
touches my analyses. In this second declaration | respond to Dr. Alford’s declaration and identify
additional information relevant to the discussions in my first declaration.

Il. HB 25’s Disparate Impact on African American and Hispanic Texans

Defendant notes that white voters constitute a majority of voters using straight ticket
voting. Even if that were true, it reflects only the fact that whites cast a substantial majority of all

votes in Texas. Reanalysis of the results of Dr. Alford’s analysis (p. 7, Alford Declaration)
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validates my findings that minorities use straight ticket voting at a much higher rate than whites.
Table 1 below revises Dr. Alford’s Table 2 by including the percentages of whites and minorities
voting, combining minorities to assess the proportion using STV, and comparing the white and
minority percentage of all voters with their percentage of STV users.

As indicated in Table 1 and Figure 1 below, in 2016, 54.8 percent of white voters used
the straight-ticket option compared to 74.0 percent of minority voters. That is, minority straight-
ticket usage exceeded white usage by 19.2 percentage points, and minority usage was 35 percent
higher than white usage. In 2018, a lower turnout year, 61.1 percent of white voters used the
straight-ticket option compared to 73.2 percent of minority voters. That is, minority straight
ticket usage exceeded white usage by 12.1 percentage points, and was 19.8 percent higher than
white usage.

In addition, as indicated in Table 1 and Figure 2 below, in 2016 the white percentage of
STV voters (54.1%) was 7.3 percentage points and 11.9 percent lower than the total turnout
percent of white voters (61.4%). In contrast, the minority percentage among STV voters (45.9%)
was 7.3 percentage points and 18.9% percent higher than the total turnout percentage of minority

voters (38.6%).
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TABLE 1
ESTIMATED STRAIGHT-TICKET VOTING BY RACE AND ETHNICITY,
REANALYSIS OF ALFORD RESULTS

NH White | 5905 61.4% 0.548 3235.9 54.1% -7.3 Pts -11.9%
NH Black | 1417 14.7% 0.847 1200.2 20.1% +5.4 Pts +36.7%
NH Asian | 356 3.7% 0.803 285.9 4.8% +1.1 Pts +29.7%
Hispanic | 1938 20.2% 0.651 1261.6 21.1% +0.9% +4.5%

All 3711 38.6% 0.740 2747.7 45.9% +7.3Pts. | +18.9%
Minority

NH White | 5394 60.7% 0.611 3195.7 55.4% -5.3 Pts -8.7%
NH Black | 1231 13.9% 0.824 1014.3 17.1% +3.2 Pts +23.0%
NH Asian | 354 4.0% 0.787 278.6 4.7% +0.7% +17.5%
Hispanic | 1907 21.5% 0.712 1261.6 22.8% +1.3 Pts +6.0%

All 3492 39.3% 0.732 2554.5 44.6% +5.3 Pts +13.5%
Minority
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FIGURE 1
ESTIMATED USE OF STRAIGHT-TICKET VOTING BY RACE AND ETHNICITY,
ALFORD TABLE, DEFENDANT’S BRIEF, P. 17, 2016 & 2018
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FIGURE 2
DIFFERENCE BETWEEN PERCENT OF VOTERS AND PERCENT OF VOTERS
USING STV, RACE AND ETHNICITY, ALFORD TABLE, DEFENDANT’S BRIEF, P.
17,2016 & 2018
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Similarly, in 2018, the white percentage of STV users (55.4%) was 5.3 percentage points
and 8.7 percent lower than the percentage of whites among all voters (60.7%). In contrast,
minority percentage of STV users (44.6%) was 5.3 percentage points and 13.5 percent higher
than the percentage of minorities among all voters.

From the perspective of a historian, one does not assess disparate impact by counting the
number of minorities and whites affected by a law. Rather, one looks at whether a law has a
disproportionate impact. A reliance on simple counting makes the assessment of discrimination
arbitrarily dependent upon how many white and minority voters are in the jurisdiction. Assume,
for example, that a state with 8 million white and 2 million minority voters adopts a law that
disenfranchises 50 percent of minority voters, but only 15 percent of white voters. By the
counting standard, the law would not have a discriminatory effect because it impacted more
whites (1.2 million) than minorities (1 million). Assume further that another jurisdiction with 7
million white voters and 3 million minority voters enacts an identical law with the same
disenfranchising percentages. In this case, merely because of the different numbers of minority
and white voters, the counting standard would identify the law as discriminatory because it
impacted more minority voters (1.5 million) that white voters (1.05 million).

In addition, as indicated in Table 2, the 10 most populous Texas counties, in which 68.1
percent of Texas’ black citizen voting age population (CVAP), 61.6 percent of Texas’ Hispanic
CVAP, and 64.8 percent of Texas” minority CVAP are concentrated, have quite long ballots. For
2018, the number of partisan races per ballot ranged from about 30 to just under 100. The two
most populous counties with the greatest percentage of Texas’ minority CVAP, Dallas and
Harris, have the greatest number of races on the ballot. By contrast, after North Carolina

eliminated straight-ticket voting in 2014, its most populous county at the time, Mecklenburg, had
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23 partisan contests on the ballot in 2016. North Carolina, unlike Texas, elects its statewide
officials in presidential election years so the 2018 ballot was much shorter.*
TABLE 2

NUMBER OF PARTISAN RACES ON BALLOT, GENERAL ELECTION OF 2018, 10
POPULOUS COUNTIES, TEXAS

County Number of % of All Texas % of All Texas % of All Texas
Partisan Races on | Black CVAP in | Hispanic CVAP in | Minority CVAP in
Ballot, 2018 County County County

Bexar County 60 Races 4.4% 13.4% 10.0%

Collin County 46 Races 2.5% 1.2% 2.2%

Dallas County 65 Races 17.3% 6.7% 10.1%

El Paso County 41 Races 0.8% 7.4% 4.9%

Ft. Bend County 46 Races 4.3% 1.6% 3.2%

Harris 95 Races 25.4% 14.8% 18.6%

Hidalgo 29 Races 0.1% 6.9% 4.3%

Tarrant 62 Races 9.3% 4.6% 6.3%

Travis 46 Races 3.0% 3.7% 3.8%

Williamson 31 Races 1.0% 1.3% 1.4%

% of All Texas CVAP by 68.1% 61.6% 64.8%

Race in 10 Counties

Sources: https://www.bexar.org/DocumentCenter/View/19193/November-6-2018-Election-Totals;
https://www.collincountytx.qgov/elections/election_results/Archive/2018/11062018/November%206,%202018%20C
ombined%20Election%20Day%20and%20Early%20Ballots%20-%20Statement%200f%20V otes%20Cast.pdf;
https://results.enr.clarityelections.com/TX/Dallas/77020/222361/Web01/en/summary.html https://el-paso-county-
elections.s3.amazonaws.com/documents/files/000/002/162/original/Official _Final Election Results.pdf?154403414
1; https://www.fortbendcountytx.gov/home/showdocument?id=48004;
https://www.harrisvotes.com/HISTORY/20181106/cumulative/cumulative.pdf;
https://results.enr.clarityelections.com/T X/Hidalgo/91637/Web02.222263/#/;
https://www.tarrantcounty.com/content/dam/main/elections/2018/1118/cumulative.pdf;
https://countyclerk.traviscountytx.gov/images/pdfs/election_results/20181106cumel.pdf;
https://apps.wilco.org/elections/results/default.aspx?e=700505.

! North Carolina State Board of Elections, “11/08/2016 OFFICIAL GENERAL ELECTION RESULTS -
MECKLENBURG,” https://er.ncsbe.gov/?election_dt=11/08/2016&county_id=60&office=ALL&contest=0.
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I11. HB 25’s Impact on Democrats

Defendant notes that, historically, the Republican STV rate has exceeded the Democratic
rate. But for purposes of the intent analysis, the critical point is the upward trend for Democrats.
That trend has yielded essential parity in recent elections. As indicated in Figure 3, for the last
two presidential elections, the Democratic share of STV usage rose from 45.7 percent in 2012 to
49.3 percent in 2016, normalizing to the two-party vote. For the last two midterm elections, the
Democratic share of STV voters rose from 41 percent to 49.6 percent.?

FIGURE 3
CHANGES IN DEMOCRATIC PERCENT OF STRAIGHT-TICKET VOTERS, TWO
MOST RECENT PRESIDENTIAL AND GUBERNATORIAL ELECTIONS, TEXAS
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2 Ernest Haag and William R. Young, “Straight Ticket Voting in Texas: Report # 14,” February 2019, p. 4.
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IV. Party Support for HB 25

Defendant points to a so-called “egregious” error of failing to recognize that eight
Democrats backed HB 25 by voting for final passage on May 20, 2017. Defendant highlights the
alleged backing of iconic African American Representative Senfronia Thompson, along with six
other minority members, Terry Canales, Ryan Guillen, Ina Minjarez, René Oliveira, Mary Ann
Perez, Hubert Vo, and white member Joe Pickett. (p. 40-41)

This claim is factually incorrect and misleading. The May 20, 2017, vote was not the vote
in which the House passed HB 25. That vote occurred earlier on May 6, 2017, as noted in the
House Journal for that date.® On May 20, 2020 the House voted to accept a Senate amendment
that postponed HB 25’s implementation from September 2017 to September 2020.* The
amendment to postpone HB 25’s implementation attracted votes from Democrats who were
otherwise opposed to and voted against the abolition of straight-ticket voting.

In contrast to defendant’s erroneous claim, only three Democrats in the House voted for
passage of HB 25. Representative Thompson, along with each of the Democratic minority

representatives that defendant cites in her brief, voted against HB 25. Only Representative

3 House Journal, May 6, 2017, p. 2841,
https://journals.house.texas.gov/hjrnl/85r/pdf/85SRDAY 65FINAL.PDF#page=81 (“HB 25 was passed by (Record
978): 88 Yeas, 57 Nays, 1 Present, not voting.”). For additional documentation of the vote on passage in the House,
see also, LegiScan, Texas House Bill 25, 2017-2018 Session, https://legiscan.com/TX/bill/HB25/2017; Bill to
Abolish ‘One-Punch’ Voting Approved in Teas House,” Texas Tribune, 6 May 2017, Barragan, “Texas House
Passes Bill to End ‘One-Punch’ Straight-Ticket Voting,” https://www.texastribune.org/2017/05/05/bill-would-
abolish-one-punch-voting-approved-texas-house/; Morning News, 6 May 2017,
https://www.dallasnews.com/news/politics/2017/05/06/texas-house-passes-bill-to-end-one-punch-straight-ticket-
voting/ (“The bill was given preliminary approval on Friday evening [May 5] largely along party lines, with
Democrats in opposition. It got final approval on Saturday [May 6] and will now head to the Senate for further
debate, but not before Democrats said the bill was designed to hurt their chances at the polls. (emphasis added)).

4 House Journal, May 20, 2017, p. 3982,
https://Irl.texas.gov/scanned/Housejournals/85/05202017 76 _3893.pdf (“HB 25 - HOUSE CONCURS IN SENATE
AMENDMENTS TEXT OF SENATE AMENDMENTS.”); see also “Single-Punch Elimination Clears Final
Hurdle,” TXElects, 20 May 2017, https://txelects.com/single-punch-elimination-clears-final-legislative-hurdle/
(“The House concurred in the Senate’s amendment to House Bill 25 ... Sen. Kelly Hancock (R-North Richland
Hills), the bill’s Senate sponsor, added an amendment delaying implementation until 2020.”).
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Pickett, who is white, and two other Democrats voted for HB 25.° Representative Hubert Vo,
identified by defendant as an alleged supporter of HB 25, voted against the bill and spoke out
forcefully in opposition during the legislative debates:
— Representative Vo: “Well, right now, they have the option to either vote by
the individuals, or vote straight — a straight ticket. So if you are taking the

straight ticket away, people will feel discouraged, and won’t participate in the
process anymore.”

— Representative Simmons: “[R]espectfully, we have a difference of opinion
and understanding of what will happen, but I do respect your opinion.”®

V. HB 25’s Effect on Wait Times at the Polls

Referencing my declaration’s analysis of wait times, Defendant claims that my
“declaration acknowledges that ‘the white/minority comparison for 30 mins+’ wait times is not
‘statistically significant.”” This is a function of sample size, which is resolved by combining wait
times in 2016 with 2012, also from the CCES. As reported in Table 3, the combined results
demonstrate that for minority voters, wait times of 30 minutes+ were 21.6 percent higher than for
white voters. These results are statistically significant at the .001 level, well beyond standard

levels in social science.

® House Journal, May 5, 2017, p. 2752.
6 Texas Straight Ticket Voting, 85" Legislative Session, Part 2, Transcript, p. 113, I. 1, p.114, I. 1-4, p. 15,
l. 4-6.

10
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TABLE 3
WAITING TIME AT THE POLLS, 2016 GENERAL ELECTION
WAIT TIMES COMPARED TO NATIONAL WAIT TIMES OUTSIDE OF TEXAS

Racial Group Total 30 mins+ %6 30 mins+ |Difference  |Difference
Wait Time |Wait Time  With Whites With Whites
in Percentage|in Percent
Pts.
White 3,275 | 318 9.7% NA NA
Black & Hispanic 1,153 136 11.8% +2.1 Points | +21.6%

VI. HB 25’s Lack of a Fiscal Note

Defendant claims that three fiscal notes were written for HB 25 by the Legislative Budget
Board (LBB). These three virtually identical, perfunctory documents were not real fiscal notes.
The substantive part of the documents (excluding the date of implementation) covered just 56
words. They included no research or analysis and omitted critical facts, such as Dallas County’s
estimate that HB 25’s implementation would cost $885,000. Instead, the documents incorrectly
stated that “No fiscal implication to units of local government is anticipated.” The documents
provide no indication that the Board researched the cost for any of the 254 counties in Texas.
Appendix A of this declaration includes the latest version of the fiscal notes and, as a
comparison, the comprehensive fiscal note for SB 14 from 2011.

During the legislative debates, Senator Kelly Hancock admitted there was “no fiscal note
on this legislation.”” Representative Ron Reynolds further pointed to the acknowledged
inadequacy of the LBB report: “I believe that this bill has not been vetted. If you look at the LBB

Report, it says there’s no significant fiscal impact. Well, we heard the letter read by

" Texas Straight Ticket Voting, Senate Session, Part I, p. 40, I. 4-5.

11
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Representative Giddings from a county judge from Dallas County that’s saying it’s going to cost

Dallas County alone almost one million dollars.” He added, “there’s been no analysis done.”®

VI1. Claim that HB 25 Will Make Elections More Competitive

Defendant makes the claim that HB 25 will make Texas elections more competitive “by
making third-party and independent candidates more viable,” which was hardly an aim of
Republicans in the legislature. Scrutiny of election results show that such candidates have not
gained traction in Texas either before or after the widespread use of straight-ticket voting.

By far, the most competitive third party in Texas is the Libertarian Party. The largest vote
for a Libertarian candidate from 2002 to 2018 was 24.5 percent in the contest for Supreme Court
Justice Place 4 in 2006, where the Libertarian competed only against a Republican, with no
Democrat on the ballot. When both Democrats and Republicans were on the ballot no Libertarian
candidate reached 5 percent of the vote during this period.® During this time period, STV use in
the state rose from 49.6 percent in 2002 to 67.5 percent in 2018. In 2002, Libertarians garnered
their lowest mean percentage vote of just 1.8 percent.*’

Mark Miller, the Vice Chair of the Libertarian Party of Texas testified in the State House
hearing that “We are under no illusion that eliminating the one punch option alone will generate
significantly more competition,” but that elimination would be of symbolic value only.!! He
further testified that his party has not achieved electoral success in Texas or in any other state,

most of which do not authorize straight-ticket voting.*?

8 Texas Straight Ticket Voting, 85" Legislative Session Part 2, Transcript p. 110, I. 7-11, p. 111, I. 12-13,

% Texas Secretary of State, “Election Results Archive,”
https://www.sos.state.tx.us/elections/historical/elections-results-archive.shtml.

10 |bid; Haag ad Young, p. 4.

11 Straight Ticket Voting, Texas House of Representatives, HB 25, Hearing 1, Transcript, p. 31, I. 7-12.

12 |bid, p. 31, 1. 16-22, p. 32, I. 1-5.

12
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An examination of the effects of eliminating straight-ticket voting in Missouri in 2006,
provides a test case of whether removing this right improved the fortunes of third-party
candidates. In Missouri, as in Texas, the Libertarian Party is the most competitive third party in
the state. Missouri holds its statewide elections in presidential years, so a comparison is
appropriate between 2004 and 2008. The Libertarian candidates for president garnered about
equal votes in 2004 (0.32 percent) and 2008 (0.4 percent), so national effects had no significant
impact on Missouri. In 2004, Libertarian candidates competed for all seven statewide elections
on the ballot in Missouri, with a mean vote of 1.4 percent. Then, in 2008, after elimination of the
straight-ticket option, Libertarian candidates competed in four of six statewide elections on the

ballot (there was no U.S. Senate election) and the mean vote declined to 1.2 percent.™®

VIII. Senate Factors
Senate Factor 2: The Extent of Racially Polarized Voting in Texas

The portion of Dr. Alford’s declaration regarding racially polarized voting does not
dispute that voting is polarized along racial lines in Texas, with blacks and Hispanics cohesively
supporting candidates of their choice in general elections and whites bloc voting against these
candidates. Rather the single focus is that such polarization reflects party voting, which he claims
is distinct from racial block voting.

Neither Alford nor defendant’s brief probe the history or current status of party voting in

Texas, which demonstrates that party-line voting by whites and minorities is because of, not in

13 Missouri Secretary of State, “Previous Elections,”
https://www.s0s.mo.gov/elections/resultsandstats/previousElections. North Carolina does not provide a probative
comparison because in the 2016 election which followed elimination of straight-ticket voting, the Libertarian Party
was unusually active nationwide because of Gary Johnson’s strong presidential run. Johnson garnered 3.3 percent of
the national presidential vote, compared to 1.0 percent for his Libertarian candidacy in 2012. Still, the number of
Libertarian candidates in 2016 in North Carolina increased only from only 2 to 4, and averaged only a mean of 2.8
percent of the vote in statewide contests, compared to 1.5 percent in 2012.

13



Case 5:20-cv-00035 Document 62-7 Filed on 06/19/20 in TXSD Page 17 of 39

spite of race. Dr. Alford’s declaration simply asserts that party labels are the causal mechanism
behind racially polarized voting in Texas without providing any analysis of how this mechanism
actually functions. Party labels by themselves are empty vessels. Without content and history,
they do not dictate a particular racial alignment of voters. From the late nineteenth century
through much of twentieth century, African Americans in the South voted Republican, not
Democratic, and whites voted Democratic, not Republican. These historic alignments, as well the
current alignments, result substantially from the infusion of race into party politics. Simply put,
to the extent that racial voting aligns along party lines, race is the driving mechanism.

The signing of the Civil Rights Act of 1964 by Democratic President Lyndon Johnson
and the enactment of the Voting Rights Act of 1965 sparked the beginning of a political
revolution in Texas as elsewhere in the South. For the first time since Reconstruction, African
Americans had broad opportunities to register and vote and to elect candidates of their choice to
public office. Through the late twentieth and early twenty-first centuries, the parties reversed
their traditional roles in the state, with Democrats now associated with racial values, policies,
and attitudes appealing to African Americans, and Republicans the reverse. As in the earlier
period, party identification is conjoined with race, although party labels had come to mean the

opposite of what they once were.* There is a considerable literature on the conjoining of race

14 Allan J. Lichtman, The Embattled VVote in America: From the Founding to the Present (Harvard
University Press, 2018), pp. 147-230.

14
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and party in the U.S.*®

The conjoining of party and race in Texas is demonstrated by the policy positions of
Democratic and Republican office-holders and by the race-related attitudes and beliefs of rank-
and-file voters. As indicated in Table 4, all Republicans Senators and House members in Texas
receive very low scores (on a scale of 0% to 100%) on the rankings of the NAACP for 2017-
2018, an organization dedicated to promoting minority rights. On the NAACP rankings, the two
Republican Senators score 13 percent and Republican House members score between 3 percent
and 22 percent. In contrast, the NAACP scores of Democratic House members in Texas range
from 59 percent to 100%. On average all Republican members of the national legislature score 9

percent, compared to 91 percent for all Democratic members.®

15 See, for example, Edward G. Carmines & James A. Stimson, Issue Evolution: Race and the
Transformation of American Politics, (Princeton University Press: 1989), 27-58; M. C. Dawson, Behind the Mule:
Race and Class in African-American Politics (Princeton University Press, 1994); Philp J. Ardoin and Ronald J.
Fogel, “African-Americans in the Republican Party: The Road Not Taken,” American Review of Politics, 27 (2006):
93-118; Michael L. Rosino and Matthew W. Hughey “Who's Invited to the (Political) Party: Race and Party Politics
in the USA,” Ethnic and Racial Studies, 39 (2016): 325-332; “Old Times There Are Not Forgotten: Race and
Partisan Realignment in the Contemporary South,” American Journal of Political Science, 49 (2005): 572-688;
Bruce E. Cain and Emily R. Zhang, “Blurred Lines: Conjoined Polarization and Voting Rights,” Ohio State Law
Journal, 77 (2016): 867-904;. Richard L. Hasen, Race or Party, Race As Party, or Party All the Time: Three Uneasy
Approaches To Conjoined Polarization in Redistricting And Voting Cases, William and Mary Law Review, 59
(2018): 1838-1887.

16 A resignation prevents the analysis of scores for Congressional District 27 in Texas.

15
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TABLE 4
NAACP RATINGS BY PARTY, TEXAS REPUBLICAN AND DEMOCRATIC US
SENATORS AND REPRESENTATIVESY

Republican NAACP Score Democrat NAACP Score
Cruz 13% A. Green 100%
Cornyn 13% Gonzalez 84%
Poe 13% O’Rourke 94%
Gohmert 16% Lee 100%
Johnson 3% Castro 100%
Ratcliffe 3% Cuellar 59%
Hensarling 6% G. Green 91%
Barton 6% E. B. Johnson 97%
Culberson 9% Veasey 97%
Brady 9% Vela 81%
McCaul 13% Doggett 97%
Conaway 9%

Granger 9%

Thornberry 9%

Weber 6%

Flores 9%

Arrington 9%

Smith 9%

Olson 9%

Hurd 22%

Marchant 6%

Williams 9%

Burgess 9%

Carter 6%

Sessions 9%

Babin 3%

MEAN 9% 91%

This polarization among elected officials on distinctive race measures is matched by the
views on racial matters by the rank and file of Republicans and Democrats in Texas. Table 5

presents results from a Texas Tribune poll that asked Republican and Democratic voters their

" NAACP, “How Congress Voted,” 2017-2018, https://live-naacp-site.pantheonsite.io/wp-
content/uploads/2010/04/TEXAS2-1.pdf. No ranking was given in HD 27 because of a resignation.

16
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positions on issues pertaining to race. The results show that there is a wide gap between

Republicans and Democrats on racial issues that pertain generally to minorities, particularly

blacks and Hispanics.

TABLE 5
POLL RESPONSES BY TEXAS REPUBLICANS AND DEMOCRATS, RACIAL ISSUES
Poll Question Rep. | Dem. | Difference in | Difference
Yes | Yes | Percentage Pts | in Percent

Are Texas Voting Laws Discriminatory Oct. 10% | 73% | -63 Pts -86%
2017

Remove or Put in Museums Confederate 9% 75% | -66 Pts -88%
Monuments Oct 2017

Undocumented immigrants currently living in 70% |21% | +49 Pts +233%
US should be deported immediately Oct. 2016

There is a great deal or a lot of racial & ethnic | 14% | 81% | -67 Pts -83%
discrimination against minorities in US Oct

2106

Strongly or somewhat support comprehensive 28% | 74% | -46 Pts. -62%
immigration reform with pathway to citizenship

June 2016

Strongly or somewhat support border wall, June | 76% | 21% | +55 Pts. +262%
2016

Strongly or somewhat agree that immigrants 18% | 56% | -38 Pts -68%

pay their fair share of taxes, June 2014

Source: Texas Tribune, UTT Polls https://texaspolitics.utexas.edu/polling-data-archive.

In 2008, the Cooperative Congressional Election Study (CCES) asked whether

respondents backed the recreation of a racially discriminatory literacy test for voting. As

indicated in Figure 4, a 60 percent majority of self-identified Republicans voters backed this

form of a reconstituted literacy test with 26 percent opposed and the remainder unsure. Among

Democrats, only 24 percent backed the literacy test with 57 percent opposed and the remainder

unsure.

17
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FIGURE 4
RESPONSES TO QUESTION BY PARTY IN TEXAS 2008: “Require that all voters be
able to read a passage from the U. S. Constitution.”
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Table 6 demonstrates that there are also differences between Republicans and Democrats
on issues that are generally non-racial, but those differences are much less stark than the

differences of opinion on race-related issues shown in Table 5 above.
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TABLE 6
POLL RESPONSES BY TEXAS REPUBLICANS AND DEMOCRATS, NON-RACIAL
ISSUES

Rep. | Dem. | Difference in Difference

Yes | Yes Percentage Pts | in Percent
Strongly or somewhat support universal 69% | 92% -23 Pts -25%
background checks for gun purchases Feb.
2016
Public School Facility Access 10% | 51% -41 Pts -80%
Transgender Identity Oct. 2016
There is a lot or some of discrimination 45% | 77% -32 Pts -42%
against women June 2016
There is a lot or some discrimination 55% | 88% -33 Pts -38%
against gays and lesbian June 2016
Gays and lesbians should not have the right | 59% | 26% +33 Pts +127%
to marry November 2015
Strongly or somewhat support reducing the | 58% | 45% +13 Pts +29%
business marginal tax June 2015
Strongly or somewhat support reducing the | 92% | 74% +18 Pts +24%
property tax June 2015
Strongly or somewhat support reducing the | 78% | 67% +11 Pts +16%
sales tax June 2015
Strongly or somewhat support prohibiting | 56% | 32% +24 Pts +75%
the local regulation of fracking June 2015
Strongly or somewhat support marijuana 60% | 79% -19 Pts -24%
decriminalization June 2015
Strongly or somewhat agree there is 30% |57% -27 Pts -47%
insufficient spending on public
transportation Feb 2015
Increasing the pay of public school 56% | 78% -22 Pts -28%
teachers extremely or somewhat effective
Feb 2015
Support Medicaid expansion Feb. 2015 30% | 63% -33 Pts -52%
Strongly or somewhat support the death 88% | 61% +17 Pts +28%
penalty Feb. 2015
Strongly or somewhat agree that abortion 18% | 58% -40 Pts -69%
should be a matter of personal choice, Feb
2014
Ban assault rifles, CCES 2016 41% | 84% -43 Pts -51%
Give EPA power to regulate carbon CCES | 47% | 88% -41 Pts -47%
2016
Sources: Texas Tribune, UTT Polls https://texaspolitics.utexas.edu/polling-data-archive;
Cooperative Congressional Election Study, 2008. Polling data all precedes the that the most
recent election analyzed by any expert.
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Consistent with these findings, examination of exit poll results for the most recent

presidential election of 2016 also demonstrate that the polarization gap between blacks and

whites and Hispanics and whites well exceeds the polarization gap for other standard

demographic categories. As indicated in Tables 7 and 8, and Figures 5 and 6, this comparison

includes, sex, age, income, and education.

TABLE 7
TEXAS EXIT POLL RESULTS BY BLACK V. WHITE & OTHER DEMOGRAPHIC
CATEGORIES, PRESIDENTIAL ELECTION OF 2016

DEMOGRAPHIC CATEGORIES
Candidate | Race: Sex Age Education Income
Black/White
Black | White | Women | Men | 18-44 | 45+ | High Coll. | Inc. | Inc.
Age Age | Sch.Or | Grad |50k- | 100k+
Less
2016 88% | 27% |51% 39% | 39% |39% |49% 46% | 53% | 44%
President
Clinton
(WD)
2016 12% | 73% | 49% 61% | 48% | 61% |51% 54% | 47% | 56%
President
Trump
(WR)
Polarization 61% 12% 13% 3% 9%
Level*
* Polarization level is the percentage point difference between the vote for Trump in the highest
Trump demographic group in each category (e.g., whites or men) and the vote for Trump in the
highest Clinton demographic group in each category (e.g., blacks or women).
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FIGURE 5
TEXAS EXIT POLL RESULTS BY BLACK V. WHITE & OTHER DEMOGRAPHIC
CATEGORIES, PRESIDENTIAL ELECTION OF 2016
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TABLE 8
TEXAS EXIT POLL RESULTS BY BLACK V. WHITE & OTHER DEMOGRAPHIC
CATEGORIES, PRESIDENTIAL ELECTION OF 2016

DEMOGRAPHIC CATEGORIES

Candidate Race Sex Age Education Income
Hisp./White
Hisp. | White | Women | Men | 18-44 | 45+ | High Coll. | Inc. | Inc.
Age Age | Sch.Or | Grad |50k- | 100k+
Less
2016 64% |27% |51% 39% |[52% |39% |49% 46% | 53% | 44%
President
Clinton
(WD)
2016 36% |73% |49% 61% | 48% |61% |51% 54% | 47% | 56%
President
Trump (WR)
Polarization 37% 12% 13% 3% 9%
Level*

* Polarization level is the percentage point difference between the vote for Trump in the highest
Trump demographic group in each category (e.g., whites or men) and the vote for Trump in the
highest Clinton demographic group in each category (e.g., blacks or women).
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FIGURE 6
TEXAS EXIT POLL RESULTS BY BLACK V. WHITE & OTHER DEMOGRAPHIC
CATEGORIES, PRESIDENTIAL ELECTION OF 2016
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Primary election results also indicate that race is driving the polarization between Texas

voters. The 2008 statewide Democratic presidential primary in Texas between black candidate

Barack Obama and white candidate Hillary Clinton offers the test of racially polarized voting

independent of party. Exit poll data, reported in Table 9 and Figure 7, demonstrates substantial

polarization between black and white Democratic primary voters in Texas, absent the cue of

party. As indicated, 84 percent of black Democratic primary voters voted for Obama, compared

to 44 percent of white Democratic primary voters. This amounts to a polarization level of +40

percentage points. Similarly, only 16 percent of black Democratic primary voters voted for

Clinton, compared to 56 percent of white primary voters, a for a polarization level of -40

percentage points. As indicated in Table 10 and Figure 8, racial polarization in the primary

election outweighed polarization along the other demographic categories as probed in the exit

polls: sex, age, and education, and income.*®

TABLE 9
EXIT POLL RESULTS, VOTING BY BLACKS AND WHITES IN THE 2008
DEMOCRATIC PRIMARY FOR PRESIDENT IN TEXAS

CANDIDATE % OF BLACK % OF WHITE DIFFERENCE
VOTERS FOR VOTERS FOR BLACK-WHITE
OBAMA (B) 84% 44% +40 PERCENTAGE
POINTS
CLINTON (W) 16% 56% -40 PERCENTAGE
POINTS

Source: ABC News 2008 Democratic Primary Exit Poll Results - Key Groups,
https://abcnews.go.com/images/PollingUnit/08DemPrimaryKeyGroups.pdf. 1,861

Respondents.

18 The data is for Obama v. Clinton, not counting the very few votes cast for other candidates in the 2008
Democratic presidential primary in Texas.
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FIGURE 7
EXIT POLL RESULTS, VOTING BY BLACKS AND WHITES IN THE 2008
DEMOCRATIC PRIMARY FOR PRESIDENT IN TEXAS
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TABLE 10
EXIT POLL RESULTS VOTING BY BLACKS AND WHITES & OTHER
DEMOGRAPHIC CATEGORIES, TEXAS DEMOCRATIC PRIMARY, 2008

DEMOGRAPHIC CATEGORIES

Race Sex Age Education Income

Candidate Black | White | Women | Men | 18-29 | 65+ No Caoll. Inc. Inc.
Age Age | College | Grad | 50k- | 100k+

OBAMA 84% | 44% | 45% 52% | 60% | 33% | 42% 57% |47% | 57%

(B)

CLINTON 16% | 56% | 55% 48% | 40% | 67% | 58% 43% | 53% | 43%

(W)

Polarization 40% 7% 27% 15% 10%

Level*

* Polarization level is the percentage point difference between the vote for Obama in the highest
Obama demographic group in each category (e.g., whites or men) and the vote for Obama in the
highest Clinton demographic group in each category (e.g., blacks or women).
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FIGURE 8
EXIT POLL RESULTS VOTING BY BLACKS AND WHITES & OTHER
DEMOGRAPHIC CATEGORIES, TEXAS DEMOCRATIC PRIMARY, 2008
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In March 2020, Texas conducted a Democratic primary for the U.S. Senate, with an
upcoming runoff in July. Although there is no exit poll data, pre-election polling demonstrates a
racially polarized response to the cue of candidates’ race. The complicated Senate primary
included a dozen candidates, with a mix of white, black and Hispanic candidates. Still, a pattern
of racially polarized voting emerges. As indicated in Table 11 and Figure 9, 77 percent of white
registered voters expressed a preference for white candidates, compared to 40 percent of
minority registered voters. As further indicated, 60 percent of minority voters expressed a
preference for a minority candidate, compared to 23 percent of white voters. This amounts to a
polarization gap of 37 percentage points.

TABLE 11

PRE-ELECTION POLLING RESULTS, VOTING BY MINORITIES WHITES IN THE
DEMOCRATIC PRIMARY FOR SENATE IN TEXAS, 2020

Candidates % Of Minority % Of White Difference
Registered Voters For | Registered Voters For Black-White
MINORITY 60% 23% +37 PERCENTAGE
POINTS
WHITE 40% 77% -37 PERCENTAGE
POINTS

Source: Texas Tribune Poll, February 2020,
https://texaspolitics.utexas.edu/sites/texaspolitics.utexas.edu/files/uttt crosstabs 202002.pdf.
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FIGURE 9
PRE-ELECTION POLLING RESULTS, VOTING BY MINORITIES WHITES IN THE
DEMOCRATIC PRIMARY FOR SENATE IN TEXAS, 2020
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The upcoming July Democratic runoff for Senate presents a cleaner choice of one white
candidate, M. J. Hegar and one black candidate Royce West. According to results of a pre-
election poll reported in Table 12 and Figure 10, 79 percent of white registered voters preferred
Hegar, compared to 39 percent of blacks; and 61 percent of black registered voters preferred
Royce, compared to 21 percent of whites. This amounts to a polarization gap of 40 percentage

points.
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TABLE 12
PRE-ELECTION POLL RESULT, VOTING BY BLACKS AND WHITES IN THE 2020
DEMOCRATIC RUNOFF FOR SENATE IN TEXAS, DECIDED VOTERS

Candidates % Of White Registered % Of Black Registered Difference
Voters For Voters For Black-All
WEST (B) 21% 61% +40
PERCENTAGE
POINTS
HEGAR (W) 79% 39% -40
PERCENTAGE
POINTS

Source: Dallas Morning News-UT Tyler Poll April 2020,
https://www.scribd.com/document/459546402/Dallas-Morning-News-UT-Tyler-Poll-April-
2020-Rv. See also the summary of white and black preferences in Robert T. Garrett, “Support
Among Whites, Independents, Older Texans Fuels MJ Hegar Lead Over Royce West in Texas
Senate Runoff,” Dallas Morning News, 7 May 2020,
https://www.dallasnews.com/news/politics/2020/05/07/support-among-whites-independents-
older-texans-fuels-mj-hegar-lead-over-royce-west-in-texas-senate-runoff/.
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FIGURE 10
PRE-ELECTION RESULTS, VOTING BY BLACKS AND WHITES IN THE 2008
DEMOCRATIC PRIMARY FOR PRESIDENT IN TEXAS
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I have also included in Appendix B two tables that | prepared for the litigation on the
post-2000 congressional redistricting plan in Texas.'® These tables examine Democratic primary

and runoff elections with Hispanic candidates competing against white candidates. “Table 2 in

19 “Expert Report of Allan J. Lichtman on Voting-Rights Issues in Texas Congressional Redistricting,”
2003, submitted in Sessions v. Perry.
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Appendix B examines five statewide primary and runoff elections in heavily Hispanic counties
and heavily Hispanic Congressional District 28. The results show polarization between whites
and Hispanics cued to the race of the candidates. On average the results demonstrate that 71
percent of Hispanic voters voted for the Hispanic candidates, compared to 30 percent of white
voters for a polarization gap of 41 percentage points. There is limited information on black
voters, but the results show that black voters were only slightly more inclined to vote for
Hispanic candidate than white voters.

“Table 3” in Appendix B examines elections with Hispanic candidates for a large number
of Congressional, State Representative, and State Senate contests from 1994 to 2000. The results
again show polarization between whites and Hispanics cued to the race of the candidates. On
average the results demonstrate that 61 percent of Hispanic voters voted for the Hispanic
candidates, compared to 18 percent of white voters for a polarization gap of 43 percentage
points. Again, there is limited information on black voters, but the results show black support for
Hispanic candidates was intermediate between Hispanic and white support.

Factor 5: The Extent to Which Minority Group Members Bear the Effects of Past
Discrimination in Areas Such as Education, Employment, and Health, Which
Hinder Their Ability to Participate Effectively in The Political Process

Defendant questions the link between these lingering and ongoing effects of
discrimination. Defendant makes the sole point that although the metrics in my declaration
“appear worse for the African American population as compared to the Hispanic population”
black registration and turnout in Texas is higher than Hispanic.

This comparison is faulty and misleading. First, the metrics are mixed. Blacks are ahead
of Hispanics on per-capita income, home values, high school graduates, and college graduates.

Hispanics are ahead of blacks on the availability of vehicles, home ownership rates, and
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unemployment. Second, Hispanics far exceed blacks in the inability to speak English “very
well,” 29.7 versus 2.0 percent (Lichtman Initial Declaration, p. 61). This language barrier is a
well-established limitation on voter participation.

The relevant comparison discrimination on turnout is between the two minority groups,
blacks and Hispanics, and whites, who are substantially advantaged socio-economically with
respect to both minority groups. Table 13 and Figure 11, using the data from the Current
Population Survey that Defendant relies, document substantial differences between minorities
and whites on registration and turnout.

As indicated in Table 13 and Figure 10, registration and turnout rates for whites are on
average substantially higher than for Hispanics and blacks, especially for the crucial turnout rate,
which is a combination of the registration rate and the turnout of registered voters. It is the
turnout rate that measures the electoral strength of each group. On average for the two most
recent elections the Hispanic registration rate trails the white rate by 26.2 percent and the black
registration rate trails the white rate by 5.3 percent. On average, the Hispanic turnout rate trails

the white rate by 38.0 percent and the black turnout rate trails the white rate by 12.4 percent.
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TABLE 13
TURNOUT AND REGISTRATION RATES OF CITIZEN VOTING AGE
POPULATION, BLACKS, HISPANICS, AND WHITES, GENERAL ELECTIONS OF
2016 AND 2018, TEXAS

REGISTRATION RATES

2016 | 72.7% 55.5% -17.2 Pts -23.7% 73.1% +0.4% +.06%
2018 | 71.5% 50.8% -20.7 Pts -29.0% 63.4% -8.1 Pts -11.3%
Mean | 72.1% 53.2% -18.9 Pts -26.2% 68.3% -3.8 Pts -5.3%

TURNOUT RATES

2016 | 62.9% 40.5% -22.4 Pts -35.6% 57.2% -5.7 Pts -9.1%
2018 | 57.7% 34.3% -23.4 Pts -40.6% 48.3% -9.4 Pts -16.3%
Mean | 60.3% 37.4% -22.9 Pts -38.0% 52.8% -71.5 Pts -12.4%

Sources: CPS, Voting and Registration in the Election of November 2016 and in 2018, Table 4(b),
https://www.census.gov/data/tables/time-series/demo/voting-and-registration/p20-580.html,

https://www.census.gov/data/tables/time-series/demo/voting-and-registration/p20-583.html.
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FIGURE 11
TURNOUT AND REGISTRATION RATES OF CITIZEN VOTING AGE
POPULATION, BLACKS, HISPANICS, AND WHITES, GENERAL ELECTIONS OF
2016 AND 2018, TEXAS
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These differentials in participation are not only indicative of the lingering and ongoing
effects of discrimination, but are also directly relevant to the abolition of straight ticket voting
because this is a right disproportionately exercised by blacks and Hispanics in Texas as
documented above.

Lower turnout, however, is not the only negative effect of lingering and ongoing
discrimination on the ability of minorities to participate in the political process and elect
candidates of their choice. Political donations are an important means for gaining influence in
politics and helping candidates of choice to succeed in elections, both primary and general
elections.

The disparity in resources devoted to political campaigns between whites and minorities
is demonstrated in Table 14, which examines federal political contributions for the top 10 white
zip codes and the top 10 minority zip codes in Dallas and Harris counties, which are Texas’ two
largest counties.?’ In the 2018 election cycle, the top 10 white zip codes contributed, on average,
$3,879,519 in Dallas County and $1,046,688 in Harris County. The top 10 minority zip codes
contributed on average $22,791 in Dallas County and $20,158 in Harris County. Thus, on
average in Dallas County the top 10 white precincts contributed 170 times as much as the top 10
minority precincts and in Harris County, 52 times as much. These disparities cannot be explained

by average population differences, which are similar white and minority zip codes.

20 The top 10 minority precincts include Texans of all races and ethnicities, although they are
predominantly African American and Hispanic.
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