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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

Sylvia Bruni, Texas Democratic Party, DSCC,
DCCC, and Jessica Tiedt,

Plaintiffs, Civil Action No. 5:20-cv-35
V.

RUTH HUGHS, in her official capacity as the
Texas Secretary of State,

Defendant.

DECLARATION OF BRUCE V. SPIVA IN SUPPORT OF PLAINTIFFS’ REPLY IN
SUPPORT OF THEIR MOTION FOR PRELIMINARY INJUNCTION

I, Bruce V. Spiva, hereby declare as follows:

1. I am over 18 years of age and am competent to make this declaration. I am a partner
with the law firm of Perkins Coie LLP, and | am admitted to practice law in the District of
Columbia, the State of California, the State of Maryland, multiple federal district and appellate
courts, and the U.S. Supreme Court. | have been admitted pro hac vice in this case and represent
Plaintiffs in the above-captioned matter. | submit this declaration in support of Plaintiffs’ Reply in
support of their Motion for Preliminary Injunction.

2. Attached hereto as Exhibit 1 is a true and correct copy of excerpts from the
deposition of Stephen Graves taken June 12, 2020.

3. Attached hereto as Exhibit 2 is a true and correct copy of the Second Expert
Declaration of Dr. Muer Yang.

4. Attached hereto as Exhibit 3 is a true and correct copy of the Declaration of Adana

Hess.
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5. Attached hereto as Exhibit 4 is a true and correct copy of “Health Protocols for
Voters” issued by the Office of the Secretary of State of Texas.

6. Attached hereto as Exhibit 5 is a true and correct copy of the First Amended Expert
Declaration of Jason Roberts.

7. Attached hereto as Exhibit 6 is a true and correct copy of the Massachusetts
Institute of Technology’s Elections Performance Index for North Carolina comparing 2016 and
2012.

8. Attached hereto as Exhibit 7 is a true and correct copy of excerpts from the
deposition of Jonathan Katz taken June 11, 2020.

9. Attached hereto as Exhibit 8 is a true and correct copy of the Second Expert
Declaration of Jason Roberts.

10.  Attached hereto as Exhibit 9 is a true and correct copy of the Second Expert
Declaration of Maxwell Palmer.

11.  Attached hereto as Exhibit 10 is a true and correct copy of excerpts from the
deposition of John Alford taken June 15, 2020.

12.  Attached hereto as Exhibit 11 is a true and correct copy of the Second Expert

Declaration of Allan Lichtman.

Dated this 19th day of June, 2020. Respectfully submitted,

/s/ Bruce V. Spiva
Bruce V. Spiva
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

SYLVIA BRUNI, TEXAS DEMOCRATIC
PARTY, DSCC, DCCC, AND JESSICA TIEDT,

PLAINTIFFS, CASE NO.

5:20-cv-35

VS.

RUTH HUGHS, IN HER OFFICIAL CAPACITY
AS THE TEXAS SECRETARY OF STATE,

DEFENDANT .

v W W\ N\ N\

VIDEOTAPED DEPOSITION OF STEPHEN GRAVES, PH.D.
REMOTELY VIA ZOOM VIDEOCONFERENCE
FRIDAY, JUNE 12, 2020
LOS ANGELES, CALIFORNIA

Reported by Audra E. Cramer, CSR No. 9901

DIGITAL EVIDENCE GROUP
1730 M Street, NW, Suite 812
Washington, D.C. 20036
(202) 232-0646
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so he created sort of a set of strata, and he
has a figure in his declaration that shows that.

You know, and then from each of the
strata he, 1 believe, randomly chose -- or he
asserts that he randomly chose 10 percent of the
sites within each of the strata, with the
exception that he also included the site that
had the fewest -- the lowest ratio and the site
that had the largest ratio.

Q. Okay. And in paragraph 46 -- I™m
sorry.

At the end of paragraph 45 you say, "By
including the polling site with the largest
voter-to-machine ratio, he has biased the sample
to produce results that support his argument.™

What do you mean by that?

A. Well, 1 explain that somewhat in the
next paragraph. But by including the site with
the largest voter-to-machine ratio, then for
each of his scenarios where he then assumes an
average time to vote, you know, this site we

expect would have -- would experience the most
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1 queuing and would have the largest impact i1f
2 there had been an iIncrease in the time to vote.
3 Q.- Uh-huh. And --
4 A. And so --
S Q. I"m sorry. Go ahead. Didn"t mean to
6 interrupt.
7 A. That"s it.
8 Q. And 1t is your understanding that he
9 also included the polling place In each county
10 with the lowest voter-to-voting-machine ratio;
11 am I right?
12 A. Yes.
13 Q. Okay. And would you agree that by
14 doing so in both of his samples, he also shows
15 the polling place that will experience the
16 smallest increase iIn wait times resulting from
17 the elimination of straight-ticket voting?
18 A. Yes.
19 Q. And would you agree that by including
20 the polling places In each county with the
21 lowest voter machine ratio and the highest voter
22 machine ratio, Dr. Yang®s sample shows the upper
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and lower bound of increased wailt time caused by
eliminating straight-ticket voting?

MR. DISHER: Objection. Vague.

THE WITNESS: Yeah, I think the answer
IS yes. But as you can clearly see from the
declaration, you know, the discussion is always
focused on the extremes iIn terms of what the
impact was In terms of iIncreased vote time in
his scenarios under his assumptions, and so they
highlight, as | say, the extremes iIn terms of
what would -- you know, what he asserts would be
the iIncreased wait time at sites such as the
senior activity center and the George Bush High
School.
BY MR. OSHER:

Q. But he does not omit the polling sites
that have lower voter-to-machine ratios from his
charts in his declaration, does he?

MR. DISHER: Objection. Vague.
THE WITNESS: Yes, he does not omit

those sites from his tables.
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1 (Whereupon, Exhibit 3 was
2 marked for identification.)
3  BY MR. OSHER:
4 Q. Do you recognize this document,
S Dr. Graves?
6 A. Yes.
7 Q. And what is this document?
8 A. Well, 1t looks like, I guess, the
9 declaration that I wrote for this case iIn
10 New York.
11 Q. Okay. I will ask you questions later
12 about what this case was about, but I1"d like to
13 go to page 7 of Exhibit 3.
14 And the last sentence iIn that -- the
15 carryover paragraph at the top of the page
16 reads, "'Small changes iIn parameters, such as an
17 increase in check-in times or ballot-marking
18 times, even by a few seconds, can result In a
19 polling place suffering from uncontrollable
20 lines and voters waiting an unacceptably long
21 time to vote."
22 Did I read that right?
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1 assumption. You say, '‘Consider the assumption
2 that voting on an uncontested election takes
3 one-third the time to vote on a contested
4  election. As there is no choice to be made, no
5 time is required for deliberation before voting.
6 It seems more reasonable to assume that the time
7 to vote an uncontested election i1s negligible."
8 Did I read that correctly?
9 A Yes.
10 Q. In an uncontested race, is a voter
11 required to vote for the candidate running for
12 that seat?
13 A. No, they are not required.
14 Q. So when presented with an uncontested
15 race, a voter must choose between voting for
16 that candidate who"s running or not voting for
17 that candidate; i1s that correct?
18 A. Yes.
19 Q. So what do you mean when you say,
20 "There 1s no choice to be made In an uncontested
21 election"?
22 A. Well, what 1 meant was that there is no
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1 choice between more than one candidate.
2 Q. So a voter still has to make a choice
3 In an uncontested rate; correct?
4 A. I agree.
5 MR. DISHER: Objection. Asked and
6 answered.
7 BY MR. OSHER:
8 Q. I didn®"t catch your answer, Dr. Graves.
9 A. No, | agree. They are making a choice
10 to vote.
11 Q. Okay. And what do you mean when you
12 say, "As there is" -- I"m sorry.
13 What do you mean when you say there 1is
14 "no time required for deliberation before
15 voting"?
16 A. Well, I"m saying that 1f there®s no
17 choice to be made, then it should not take any
18 time.
19 Q. So are you asserting that a voter
20 presented with an uncontested race does not need
21 to deliberate?
22 MR. DISHER: Objection. Misstates the
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1 A. Yes.
2 Q. And what do you mean by that statement?
3 A. Well, 1 think it"s consistent with what

4 I jJust said. But that, yes, there are certainly
5 scenarios that we could construct that when a

6 system is very close to being overloaded and/or
7 iIs overloaded where, you know, iIncreases iIn the
8  task time or the service time, you know,

9 exasperates the wait time.

10 Q. And do you still believe in this

11 statement?

12 A. Yes.

13 MR. OSHER: Okay. I think that"s a

14 good time to break.

15 How long do you want to go?

16 MR. DISHER: Like ten minutes.

17 MR. OSHER: Ten minutes? GCreat.

18 THE WITNESS: So what time do 1 come

19  back? 11:17? 11:18?
20 So | just stay on Zoom.
21 MR. DISHER: Yeah. Just go ahead and

22 mute your video and you audio.
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1 A They may have done have an extensive
2 amount of deliberation to get themselves to the
3 point to choose that option.
4 Q- Do people who use the straight-ticket
5 voting option and those who do not despite its
6 availability tend to differ in how politically
7 active they are?
8 A | -—-
9 MR. DISHER: Objection. Vague.
10  Objection. Outside the scope -- hold on.
11~ Objection. Calls for speculation.
12 THE WITNESS: 1 don"t know.
13 BY MR. OSHER:
14 Q. Do they tend to differ in political
15 1deology?
16 MR. DISHER: Objection. Vague.
17 Objection. Outside the scope. Objection.
18 Calls for speculation.
19 THE WITNESS: 1 don"t know.
20 BY MR. OSHER:
21 Q. Do they tend to differ in their level
22 of education?

www.DigitalEvidenceGroup.com Ditigal Evidence Group C'rt 2020 202-232-0646
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1 MR. DISHER: Same objections.
2 THE WITNESS: 1 don"t know.
3  BY MR. OSHER:
4 Q- Do they tend to differ In socioeconomic
5  status?
6 MR. DISHER: Same objections.
7 THE WITNESS: 1 don"t know.
8 BY MR. OSHER:
9 Q. Do they tend to differ in how much time
10 they can afford to spend at the polling place?
11 MR. DISHER: Same objections. And
12 objection. Vague.
13 THE WITNESS: I could only speculate 1
14 don"t know.
15 BY MR. OSHER:
16 Q. Do they tend to differ in terms of race
17 or ethnicity?
18 MR. DISHER: Same objections.
19 THE WITNESS: I don"t know. 1 mean, 1
20 participated, as you may know about, on this
21 issue In Michigan, and my recall from Michigan
22 was that African Americans used the option at a

www.DigitalEvidenceGroup.com Ditigal Evidence Group C'rt 2020 202-232-0646
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1 higher percentage than non-African Americans,
2 but 1 honestly don®"t know what the status is in
3  Texas.
4 BY MR. OSHER:
S Q. Okay. So other than the fact that a
6 voter decided in one election to choose the
7 straight-ticket voting option, can you identify
8 any other difference between a straight-ticket
9 voter and a non-straight-ticket voter?
10 MR. DISHER: Objection. Vague.
11 Objection. Outside the scope.
12 THE WITNESS: Yeah, 1 cannot identify
13 any other difference other than sort of this
14 difference in behavior given the availability of
15 the option.
16 BY MR. OSHER:
17 Q. Yet 1t 1s your assertion that these
18 voters are fundamentally different?
19 A. Yes.
20 Q. What sort of evidence did you consider
21 In reaching your opinion that straight-ticket
22 yoters are fundamentally different from
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1 non-straight-ticket voters?

2 A. well, you know, maybe this is

3 semantics, but again, 1 just think of the -- the
4 demonstrated behavior of what they do when given
S the option is a fundamental difference that --

6 Q. Did you consider any --

7 A. -- given this option to, you know, go

8  through and vote on each of the contests is

9 different from choosing to take the option.

10 Q. Did you consider any academic

11 literature In reaching this assertion?

12 MR. DISHER: Hold on. Hold on. Hold

13 on. Hold on. Hold on.

14 Objection. Outside of the scope.
15 Go ahead.
16 THE WITNESS: I did not.

17 BY MR. OSHER:

18 Q. Are you aware of any academic

19 literature that examines whether there are

20 consistent differences between voters who use
21 the straight-ticket option and those who do not

22 when 1t"s available?

www.DigitalEvidenceGroup.com Ditigal Evidence Group C'rt 2020 202-232-0646



Case 5:20-cv-00035 Document 62-1 Filed on 06/19/20 in TXSD Page 18 of 24

6/12/2020 Sylvia Bruni, et. al., v. Ruth Hughs Stephen Graves, Ph.D.
Page 94
1 MR. DISHER: Objection. Vague.
2 THE WITNESS: I do not know that

3 literature exists.

4 BY MR. OSHER:

5 Q. Are you aware -- 1"m sorry. Finish

6  your answer?

7 A. I do not that literature, If it exists.
8 I don"t even know If the literature exists,

9  but...

10 Q. Are you aware of any academic

11 literature that examines why voters choose to
12 use the straight-ticket voting option and why
13 other voters do not?

14 MR. DISHER: Objection. Vague.

15 Objection. Outside the scope.

16 THE WITNESS: Yeah, I do not know the
17 literature or whether that literature exists.
18  BY MR. OSHER:

19 Q. Are you aware of any study examining
20 how a former straight-ticket voter behaves when
21 the straight-ticket voting option is no longer

22 available?

www.DigitalEvidenceGroup.com Ditigal Evidence Group C'rt 2020 202-232-0646
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1 MR. DISHER: Objection. Vague.
2 THE WITNESS: Yeah, 1 do not know of
3 any literature.
4 BY MR. OSHER:
5 Q. Did you look for any such evidence for
6 purposes of this case?
7 MR. DISHER: Objection. Vague.
8 THE WITNESS: Well, 1 may have asked a
9 colleague, Professor Charles Stewart, whether
10 there was any literature on straight-ticket
11 voting. But if I did, 1 -- 1 mean, 1 know he
12 didn"t -- I know that nothing came to mind --
13 nothing was presented to me.
14 BY MR. OSHER:
15 Q. Okay. So am I correct that the only
16 evidence you used to form your opinion that
17 straight-ticket voters are fundamentally
18 different from non-straight-ticket voters is the
19  voters®™ choice in one election to use the
20 straight-ticket voting option?
21 A Well, again, I"m not saying this iIn
22 terms of one election, but I"m just saying that,
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1 you know, there®"s a fundamental difference
2 between the group that chose the option versus
3  the group that chose not to take advantage of
4 the option.
5 Q. Okay. And the only basis for your
6 assertion that there is a fundamental basis
7 between these voters is their choice to use the
8 straight-ticket voting option when it"s
9 available?
10 A. Yes.
11 Q. Let"s go to paragraph 51.
12 I"m sorry. We"re still at
13 paragraph 65. The remainder of the paragraph
14 says, "Possibly this decision™ -- I"m sorry. We
15 need to get the whole thing.
16 "A straight-ticket voter decides to
17 vote a straight-ticket. Possibly this decision
18 Is made before going to the polling site.
19 Possibly the decision i1s made after reviewing
20 the ballot i1n the voting booth. In either
21 event, the voter has decided, presumably to
22 expedite the process of voting, to vote a single
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1 BY MR. OSHER:
2 Q. And my understanding -- correct me if
3 I*m wrong -- 1s that you then make an assumption
4 about how long each of those clicks 1s going to
5 take; 1Is that right?
6 A. Well, for the purposes of, you know,
7 the analysis | put in my report, I make what I
8  think Is a very, very conservative assumption 1is
9 that 1t"s five seconds --
10 Q. Okay .
11 A. -- which, you know, as 1 think about
12 how I operate with my iPhone or whatever --
13 Q.- Uh-huh.
14 A. -- or similar stuff, yeah, | think iIs a
15 conservative assumption.
16 Q. And 1n the process of -- iIn the process
17 of calculating the predictions and the iIncrease
18 in wait times, you then add that five-second
19 interval for each partisan election; isn"t that
20 right?
21 A. Well, in terms of trying to replicate
22 what Dr. Yang did, 1 add in five seconds for
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1 each of the partisan elections that he i1ncludes
2 in his analysis, whether it"s Travis County or
3  for the Fort Bend County.
4 Q. And to determine the iIncrease in voting
5  time for former straight-ticket voters, you add
6  those five seconds in iIncrements for each
7 partisan item that they are voting on; correct?
8 A. Yeah, that Dr. Yang assumes that
9 they"re -- 1"m sorry. Yes. That Dr. Yang
10  assumes that they would vote on, yes.
11 Q. Great. So let"s go back to the
12 original question.
13 IT you are adding five seconds for each
14 partisan item, aren"t you assuming that those
15 selections will not be made iIn the base
16 scenario?
17 MR. DISHER: Objection. Vague.
18 Objection. Lack of foundation.
19 THE WITNESS: Yeah, I"m sorry. 1 don"t
20 understand the question.
21 BY MR. OSHER:
22 Q. Okay. So in the process of calculating
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1 seconds for a former straight-ticket voter to
2 select a partisan item on the ballot; correct?
3 A. Yes.
4 Q. Okay. How did you come to that five
5  seconds figure?
6 A. Well, you know, I thought about how
7 much time it might take somebody to do it, and I
8 inflated 1t.
9 So my thinking i1s that on most ballots
10 it would take somebody one second, two seconds
11 to identify a candidate and execute the vote.
12 So I just, as | said, wanted to make 1t Into a
13 very, very conservative assumption, so I made it
14 five seconds.
15 Q. Was this based on any evidence that you
16 reviewed?
17 A. It was not based on any evidence |
18 reviewed.
19 Q. Have you used the voting machines in
20 Travis or Fort Bend counties?
21 A No.
22 Q. Did you talk to anyone from Travis or
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1 Fort Bend County in coming to the five seconds
2 figure?
3 A. Did 1 talk to -- no.
4 Q. Okay. In paragraph 77 you say, "To
5 apply this model to the Travis County scenario,
6 111 suppose, as does Dr. Yang, that the
7 straight-ticket voter now votes on 15 additional
8 items. And given that they have decided to vote
9 one party, their sole objective i1s to execute
10  the vote as quickly as they can. | make the
11 very conservative assumption that the average
12 voter will take five seconds per click or per
13 touch."
14 Did I read that correctly?
15 A Yes.
16 Q. So i1s your choice of the five seconds
17 figure supposed to reflect the intent to execute
18 the vote as quickly as they can?
19 MR. DISHER: Objection. Vague.
20 THE WITNESS: Well, 1 think 1t"s
21 consistent with this notion that they want to
22 complete the ballot as quickly as they can.
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