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24 The Inter Tribal Council of Arizona, Inc., the Hopi Tribe, the Arizona

25 AdvocacyNetwork, the League of Wornen Voters of Arizona, the Leagueof United

26 Latin ArnericanCitizens,andRep. SteveGallardocollectively, the "ITCA Plaintiffs"

27 herebyopposethe Motion to Strike Portions of ITCA Plaintiff Factual Subrnissionin

28 Responseto Motion for SurnrnaryJudgrnentby DefendantArizona Secretaryof State



1 the "Motion to Strike". The Court rnay considerall of the expert reports, public or

2 business records, articles and declarations that the ITCA Plaintiffs subrnitted in

3 oppositionto the Motion for SurnrnaryJudgrnent,and shouldnot strike thoseexhibits,

4 nor the supplernentaldisputedfacts, which cite both thoseexhibits andotherexhibits to

5 which Defendant has not objected. This Responseis supportedby the following

6 Mernorandurnof PointsandAuthorities.

7 MEMORANDUM OF POINTS AND AUTHORITIES

8 PrelirninaryStaternent

9 Onsurnrnaiyjudgrnent,therernustbe no issueof anyrnaterialfact andthe

10 rnovingpartyrnust dernonstratetheright to judgrnentasa rnatterof law in the contextof

11 undisputedfacts. Aronsenv. Crown Ze//erbach,662 F.2d 584, 591 9th Cir. 1981

12 citing Jab/onv. Dean Witter & Co., 614 F.2d 677, 682 9th Cir. 1980. All evidence

13 and inferencestherefrorn are to be construedin the light rnost favorable to the party

14 opposinga rnotion for surnrnaiyjudgrnent. UnitedStatesv. Diebo/d,369 U.S. 654, 655

15 1962; seeMutua/ FundInvestors,Inc. v. PutnamManagementCo., 553 F.2d620, 624

16 9th Cir. 1977. In deciding a rnotion for surnrnaiy judgrnent the court rnust be

17 concernedwith thecontentofthe evidencepresented,not its forrn:

18 At the surnrnaiyjudgrnentstage,we do not focus on the adrnissibilityof

19 the evidence’sforrn. We insteadfocus on the adrnissibilityof its contents.
B/ock v. City of LosAnge/es,253 F.3d 410, 418-19 9th Cir. 2001 "To

20 survive surnrnaiyjudgrnent,a party doesnot necessarilyhave to produce

21
evidencein a forrn that would be adrnissibleat trial, as long as the party
satisfiesthe requirernentsof FederalRulesof Civil Procedure56."; Fed.

22 Deposit Ins. Corp. v. NH. Ins. Co., 953 F.2d 478, 485 9th Cir. 1991
"[T]he nonrnovingparty neednot produceevidencein a forrn thatwould

23 be adrnissibleat trial in orderto avoid surnrnaiyjudgrnent.".

24

25
Fraser v. Gooda/e,342 F.3d 1032, 1036-10379th Cir. 2003 internal quotationrnarks

26
andcitation ornitted in original; seeCe/otexCorp. v. Catrett, 477 U.S. 317, 324 1986.

Here, Defendantatternptsto elevateforrn over substanceandstrike facts
27

28
andexhibits thatare supportedby evidencethat is adrnissibleat trial. Indeed,Defendant
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1 even has requestedthat the Court strike facts that are supportedby exhibits whose

2 adrnissibility Defendant does not challenge.’ As explained rnore fully below, the

3 Exhibits contain adrnissibleevidencewhich should be consideredin oppositionto the

4 Motion for SurnrnaryJudgrnent,andDefendant’sMotion to Strike shouldbe denied.

5 I. THE COURT SHOULD NOT STRIKE THE EXPERTS’ REPORTSCITED IN
THE ITCA PLAINTIFFS’ RESPONSETO THE SECRETARY OF STATE’S

6 STATEMENT OF FACTS.

7 A. The August 2006 SissonsReport Has BeenAdrnitted Into Evidence in
This Case.

8
Defendantsrnove to strike as hearsaythe expert report by R. Anthony

9
Sissons. [Mot. to Strike, at 1-2 Hartrnan-TellezDecl., Ex. 17] Mr. Sissonstestifiedat

10
the prelirninary injunction hearingin this actionon August 30 and 31, 2006, andhis

11
report was adrnitted by the Court at that tirne as Exhibit 21 2 Evidenceadrnitted at

12
prelirninary injunction hearings rernains in the record through trial. "Even when

13
consolidationis not ordered,evidencethat is receivedon the rnotion andthat would be

14
adrnissibleat trial becornespart of the trial record andneednot be repeatedat trial."

15
Fed.R. Civ. P. 65a2. While the Court’s decisionexpressedsornereservationsabout

16
the reliability Mr. Sissons’sestirnatesof the nurnberof personswithout "satisfactory

17

18
‘Defendanthas askedthe Court to strike ITCA Plaintiffs’ responseto Defendant’sfact

19 nurnber8 andsupplernentalfactsnurnbered2-4, 6-7, 9, 11, 13-17, 20-21, 32-33, 38, 54-
55, 64, 67 and69-73. Arnongthese,only supplernentalfacts 4, 9, 14-17, 33, 54-55 and

20 70-73 rely solely on exhibits Defendantseeksto strike. Assurningthatthe Motion asks
21 to strikeExhibits 15, 17, 21, 5 1-57, 59-69, andnot Exhibits 22, 52-58, 60-65, to which it

referson page2.
2 Before the August 2006 prelirninary injunction hearing, the Defendantsreserveda

23 foundationobjectionto the Sissonsreport. [Doc. 177 at 6] At the outsetof the hearing,
the Court statedthat "I arn well awareof the objectionsto the exhibits, andI have, at

24 thispoint, takenthern into account. I havenot resolvedwhetheror not they are reliable.
25 I will adrnit thern, understandingthe objections." [8/30/06 Hr’g Tr. at 12:11-12:15].

Upon adrnitting the Sissonsreport andother exhibits, the Court stated: "I think it is a
26 good ideafor the Court to now adrnit all of the exhibits that are offered, andthat fall

27 within the pararnetersof what I have stated, which is they rnay not technically be
adrnissible,but theyrnay be reliable, andI will rnakethatdeterrninationbeforeI render

28 rny decision." [Id. at 15:14-15:19]
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1 evidenceof citizenship," the Court did not rule thathis report was inadrnissible.3 Thus

2 under Rule 65a2, the SissonsReport rernains part of the record and the ITCA

3 Plaintiffs properly havereliedupon it.

4 B. The Gonzalez Plaintiffs’ Expert Reports Are Adrnissible at Trial and
Should Be Considered in Connection with Plaintiffs’ Opposition to

5 SurnrnaryJudgrnent.

6 Defendantsrnove to strike as hearsaythirteen exhibits to the ITCA

7 Plaintiffs’ Response,eachof which is a copy of an expert report disclosedto the

8 Defendantsby the GonzalezPlaintiffs. [Mot. to Strike at 1-2] The GonzalezPlaintiffs

9 designatedeachof thesereportsasan exhibit for trial andtheyprovidedseparatecopies

10 as exhibits in oppositionto Defendants’Motions for SurnrnaryJudgrnentagainstthern.

11 [See Doc. 824, Ex. C listing expertreports as Exhibits 862, 866-67, 872, 874-75, 879-

12 80, 884, 886, 888-89] The Defendantsdo not argue that the ITCA Plaintiffs are

13 precludedfrorn citing evidenceput beforethe Courtby the GonzalezPlaintiffs, nor does

14 their Motion to Strike directedto the GonzalezPlaintiffs include any specific argurnent

3 . . . . . . .The Court expressed reservationsregardingthe reliability of the [ ] statistics in the
16 Sissonsreport concerningthe nurnber of individuals who do not possess"satisfactory

evidenceof citizenship." [Doc. 219, at 9] However,this did not go to the adrnissibility
17 of the report. The Court also statedthat it was "not presentedwith sufficiently reliable

18 information regarding the nurnber of voters that do not have adequateforrns of
identificationandwill not be receiving,free of charge,adequateforrns of identification

19 prior to the elections." [10/11/06 Order at 10-11] The Sissonsreport did not atternptto

20
quantify the nurnberof people who lacked such identification andthe Court did not
specifically referto thatreport concerningthelack of reliableevidence.

21

22 SeeMot. to Strike at 1-2 Hartrnan-TellezDecl. Ex. 21, Louis R. Lanier Fourth
SupplernentalReport May 9, 2008; Ex. 51, Arturo RosalesJanuaiy4, 2008; Ex. 52,

23 Jorge Chapa Januaiy4, 2008; Ex. 53, Richard L. Engstrorn Prelirninary Report
Januaiy4, 2008; Ex. 54, Rodolfo Espino Written Report Januaiy4, 2008; Ex. 55,

24 Rodolfo Espino RebuttalReport March 7, 2008; Ex. 56, Louis R. Lanier Januaiy4,
25 2008; Ex. 57, Louis R. Lanier Rebuttal Report March 7, 2008; Ex. 59, Rodolfo

EspinoJanuaiy4, 2008;Ex. 60, Louis R. LanierFifth SupplernentalReport;Ex. 62,
26 Richard L. Engstrorn SupplernentalReport June4, 2008; Ex. 63, Arturo F. Rosales

27 RebuttalReport March 7, 2008; and Ex. 64, Richard L. Engstrorn RebuttalReport
March 7, 2008. Sorneof thesereports are the subjectof a pendingMotion in Lirnine

28 by theDefendants- baseduponthe tirning of thereports’ disclosures.[SeeDoc. 820]
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1 concerningtheir expertreports. [See Doc. 854] SeeOrr BankofAmerica,285 F.3d

2 764, 7769th Cir. 2002 consideringexhibit that wasnot authenticatedbecauseanother

3 partyhadsubrnittedthe sarneexhibitproperly authenticated.

4 The Defendantobjectsthat thesereportshavebeenoffered as inadrnissible

5 hearsay.But expertreportsroutinelyare adrnittedasevidenceat trials andthe Gonzalez

6 Plaintiffs have statedtheir intention to call eachexpertas awitness at trial. Therefore,

7 thesereportswould be adrnissible,and they properly are consideredby the Court for

8 purposesof surnrnaiyjudgrnent in ascertainingwhether there are genuine issuesof

9 rnaterial fact. SeeFarrakhan Gregoire, 2006 WL 1889273,at *5*6 E.D. Wash.

10 July 7, 2006 discussing,at length, plaintiffs’ expert reports in consideringcross

11 rnotionsfor surnrnaiyjudgrnentin Section2 case.

12 C. Underthe HearsayRules,theReportby Dr. Lisa Handleyis Adrnissible.

13 The Defendantsalso rnove to strike as hearsaya report by Dr. Lisa

14 Handley for the Arizona Redistricting Cornrnission. [See Mot. to Strike at 1-2

15 Hartrnan-TellezDecl., Ex. 61] The public recordsandreportsexceptionto the hearsay

16 rule on its face appliesto Dr. Handley’s report. "Records,reports, staternentsor data

17 cornpilations, in any form of public offices or agencies,setting forth . . . B rnatters

18 observedpursuantto duty irnposedby law as to which rnatterstherewas a duty to

19 report. . . ." Fed. R. Evid. 8038 ernphasisadded. As a report preparedfor apublic

20 redistricting agencythis docurnent falls four-squarewithin the terrns of the public

21 recordsrule.

22 Furtherrnore,becausethe Handley Report docurnentsthe existenceof

23 racially polarizedvoting it rnay also be considereda staternentagainstinterest by a

24 personauthorizedby the State of Arizona, andthus not hearsayunderFed. R. Evid.

25 801d2C. Alternatively, the circurnstancesunderwhich the Handley Report was

26 issuedprovide sufficientguaranteesof trustworthinessto qualify for the residualhearsay

27 exceptionunderFed. R. Evid. 807. The evidenceis rnaterialto the clairnsunderSection

28 2 of the Voting Rights Act; it is the rnost probativeevidenceof what was known - by
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1 the State of Arizona andits residents- aboutthe existenceof racially polarizedvoting

2 prior to theadoptionof Proposition200, andit cannotreasonablybe replicated;it would

3 alsoservetheinterestsofjusticefor the Court to considerwhat Stateofficials havebeen

4 advisedon this irnportant issue.

5 II. THE HEARSAY RULES DO NOT BAR THE COURT FROM CONSIDERING
THE DECLARATION OF LINDA BROWN.

6
The rnotion to strike is sornewhatinconsistentin askingat Pages1 and3

7
for Exhibit 15 to be strickenapparentlyin its entirety,while the argurnentfocusesonly

8
upon specifiedparagraphs.Becausethe hearsayproblernsclairnedby theDefendantsdo

9
not affect the entireBrown Declaration,thereis no basisto strikethe entireDeclaration.

10
The identified staternentsof which the Defendantscornplainare adrnissibletoo, andthe

11
Motion to Strike thereforeshouldbe denied.

12
It is true that the Brown Declarationincludes staternentsrnade to Ms.

13
Brown by Shirley Preiss about her inability to obtain registration identification.

14
However, Ms. Preisshas provided a separatedeclarationthat establishesthe truth of

15
thosernatters.[Hartrnan-TellezDecl., Ex. 9] The Brown Declaration,on theotherhand,

16
docurnents an instance in which Proposition200 interfered with the organizational

17
rnissionof Plaintiff the ArizonaAdvocacyNetwork "AzAN" to registervoters. What

18
Ms. Preisstold Ms. Brown was an irnportantaspectof how AzAN atternptedto respond.

19
That is, the Brown Declarationestablishesthe inforrnation upon which AzAN acted.

20
This falls outsidethe hearsayrule becauseit is not offered for the truth of the rnatter

21
assertedby Ms. Preiss.

22
The portions of Ms. Brown’s declarationthat discussevents at polling

23
places, which the Defendantsseek to strike as hearsay,likewise presentadrnissible

24
evidence outside the scopeof the hearsayrule. [See Mot. to Strike, at 2-3 citing

25
Hartrnan-TellezDecl., Ex. 15, ¶J 12-19] Ms. Brown has provided exarnplesof the

26
types of problerns sternrning frorn Proposition200 that were reportedto the Arizona

27
AdvocacyNetwork andthat forrned the basis for its decisionsas to how to allocateits

28
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1 resources;in otherwords, this inforrnation docurnentsthe natureof theburdenupon the

2 Plaintiff, and it is adrnissible for that purpose. Even if evidence establishingwhat

3 occurredat different polling placeswas independentlypresentedby first-handwitnesses,

4 that would not suffice to establishthe harrn to the Plaintiff becauseit would fail to

5 establishthe direct irnpacton AZAN thatMs. Brown’s declarationdoes.

6 III. THE COURT MAY CONSIDEREXHIBITS 65-69.

7 Defendantfurther arguesthat the Court shouldstrike the ITCA Plaintiffs’

8 Exhibits 65-69 on hearsaygrounds. [Mot. to Strike, at 4] Defendantacknowledgesthat

9 one of the exhibits was authoredRodolfo Espino, one of the GonzalezPlaintiffs’ expert

10 witnesses. [Id.] As discussedabove,the GonzalezPlaintiffs intendto call Dr. Espinoas

11 awitness at trial, at which tirne he can providetestirnony establishingthe adrnissibility

12 of his reportpreparedfor RenewtheVRA.org.In the circurnstances,Dr. Espino’sreport

13 concerningVoting Rights in Arizona frorn 1986 to 2000 rnay be consideredby the Court

14 for purposesof surnrnaiyjudgrnentin ascertainingwhethergenuineissuesof rnaterial

15 fact exist.

16 The ITCA Plaintiffs alsosubrnittedtwo recordsofplaintiff theInter Tribal

17 Council of Arizona, Inc. the "ITCA", which are adrnissible under the hearsay

18 exceptionsfor public or businessrecords. Fed. R. Evid. 8036, 8. The ITCA is an

19 intergovernrnentalorganization,the rnernbersof which are the top electedofficials of

20 eachof its 19 MernberTribes. The Histoiy of Indian Voting in Arizona[Ex. 66] andthe

21 Staternentof the ITCA Before theNational Cornrnissionon the Voting Rights Act [Ex.

22 67] thereforeconstitute"[r]ecords, reports,staternents,or data cornpilations. . . setting

23 forth A the activities ofthe office or agency." Fed.R. Evid. 8038. As such,theyare

24 adrnissible to prove the truth of the rnatter assertedtherein. In addition, the ITCA

25 docurnentsare recordsof "acts, events,conditions [or] opinions, . . . rnadeat or nearthe

26 tirne by, or frorn inforrnationtransrnittedby, apersonwith knowledge,[and] kept in the

27 course of regularly conductedbusiness." Fed. R. Evid. 8036. Accordingly, the

28 businessrecordsexceptionto the hearsayrule also applies. The ITCA Plaintiffs have
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1 identified as potential trial witnessesindividuals who are ernployedby the ITCA who

2 rnay testify concerningExhibits 66 and67.

3 Furtherrnore,the ITCA attacheda copyof Exhibits 66-69to its responseto

4 Defendant’sSecondSet of Interrogatories. Defendanthas identified that docurnentas

5 anExhibit she intendsto offer at trial. [SeeDoc. 824, Ex. B, Ex. 26]

6 Conclusion

7 For the foregoingreasons,the Court shoulddenytheMotion to Strike.

8 RESPECTFULLYSUBMITTED this 24th dayof June,2008.
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1 CERTIFICATE OF SERVICE

2 I herebycertify that on the 24th day of June, 2008, I causedthe attached

3 docurnentto be electronically transrnitted to the Clerk’s Office using the CM/ECF

4 Systern for filing and transrnittal of a Notice of Electronic Filing to the following

5 CM/ECF Registrants:

6
KennethAndrewAngle
kanglegraharn.az.gov

7
BarbaraAnneBailey

8 barbara.baileyazag.gov

9
Diego M. Bernal

10 dbernalrnaldef.org

DanaLeeBobroff

12 dbobroffyahoo.corn

13 CarrieJaneBrennan

14 carrie.brennanazag.gov

15 BrennaL. Clani

16
brennalclaninavajo. org

17 Marvin S. Cohen
rnarvin.cohensackstierney.corn

18

19 M. ColleenConnor
connorcrncao.rnaricopa.gov

20
JudithM. Dworkin

21 judith.dworkinsackstierney.corn
22

PatriciaFerguson
23 patty.fergusonsackstierney.corn

24
Daniel S. Jurkowitz

25 Daniel.Jurkowitzpcao.pirna.gov

26 MichaelWilliarn McCarthy

27 rnrnccarthyco.greenlee.az.us

28
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Daniel R. Ortega,Jr.

3 dannyrrngrno.corn

4
Luis FernandoParra

5 lparra@co.santa-cruz.az.us

6 LanceB. Payette
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14 Karl J. Sandstrorn
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David Urias

20 duriasrnaldef.org,rnrnartinezrnaldef.org

21 Nicole Weber

22 Nicole.Weberco.pinal.az.us

23 JeanE. Wilcox

24 jwilcoxcoconino.az.gov

25 DennisIra Wilenchik
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1 I furthercertify that I causeda copy ofthe attacheddocurnentto be rnailed

2 on the25th dayof June,2008 to:
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