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Attorneysfor Gonzalez Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

MariaM. Gonzalez, et al.,
Plaintiffs,

VS.

State of Arizona, et al,

Defendants.

N N N N N N N N N N N N N N N

No. CV-06-1268-PHX-ROS(L ead)
No. CV-06-1362-PCT-ROS
No. CV-06-1575-PCT-ROS

GONZALEZ PLAINTIFFS
RESPONSE TO STATE
DEFENDANTS OBJECTION TO
SUBPOENAS

(Assigned to the
Honorable Roslyn O. Silver)

State Defendants request that the Court quash the subpoenas which are currently

being served upon the County Treasurers of the State of Arizona as directed by the
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Court's Order of January 22, 2008. See Dkt. Entry No. 554. For the reasons stated
below, Gonzalez Plaintiffs respectfully request that the Court overrule the State
Defendants’ objection and deny their request to quash the subpoenas.

ARGUMENT

1. The State Defendants Provide no Basisunder the Feder al Rulesof Civil
Procedurefor their Request that the Rule 45 Subpoenas be Quashed.

First and foremost, State Defendants do not provide any basis under the Federal
Rulesfor the Court to quash the subpoenas issued to the County Treasurers. Federal
Rule of Civil Procedure 45 provides the basis upon which a court may quash a subpoena
issued pursuant to its provisions. The Rule states:

On timely motion, the issuing court must quash or
modify a subpoena that:

(i) failsto allow areasonable time to
comply;

(if) requires a person who is neither a party nor a
party's officer to travel more than 100 miles from
where that person resides, is employed, or regularly
transacts business in person — except that, subject
to rule 45(c)(3)(B)(iii), the person may be
commanded to attend a trial by traveling from any
such place within the state where the trial is held,;

(iii) requires disclosure of privileged or other
protected matter, if no exception or waiver applies;
or
(iv) subjects a person to undue burden.

Fed. R. Civ. P. 45(c)(3)(A).

In their Objection and in their request that the subpoenas issued to the County

Treasurers be quashed, State Defendants complain only that: 1) the subpoenas were
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issued after the close of discovery; 2) Plaintiffs intend to use the information they
discover for expert analysis; and 3) State Defendants did not receive notice that the
subpoenas had been issued. None of these arguments, however, provide a basis under
the rules of procedure to quash the subpoenas issued to the County Treasurers. Thus,
the State Defendants' request is without merit.

State Defendants have not, and cannot, assert that the subpoenas at issue subject
State Defendants to any burden since they are not required to perform any act by the
subpoenas. Furthermore, State Defendants cannot raise any relevancy objection to the
subpoenas because the Court has already ordered that the copies of the outside of ballot
envelopes are discoverable. See Dkt. Entry No. 554. State Defendants simply lack any
basisin the Federal Rulesto launch their objection to the subpoenas of County
Treasurers.

2. The Argument That the Subpoenas Shoul d be Quashed Because Plai ntiffs'
Discovery Request isnot Timely LacksMerit.

State Defendants argue that the third-party subpoenas to the County Treasurers
should be quashed because Plaintiffs failed to request the documents they seek before
the discovery deadline of January 18, 2008. That argument also lacks merit because
Plaintiffs requested the documents they have had been forced to subpoena almost four
months ago, in October 2007 — well before the close of discovery inthiscase. The
County Defendants failed to produce these documents and did not move for a protective
order, despite the fact that this Court had put County Defendants on notice in August
2007 that any such refusal to produce discovery in the case should be accompanied by a

motion for a protective order. See Dkt. Entry No. 339. Then, before the close of
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discovery, Gonzalez Plaintiffs and County Defendants submitted their discovery dispute
to the Court in order to obtain aruling on Plaintiffs ability to obtain the copies of the
outside of ballot envelopes. See Dkt. Entry No. 549. In their position statement to the
Court, the County Defendants asserted — for the first time - that the County Recorders
could not produce the ballotsin part because the ballots were no longer in the
possession of the County Recorders or Elections Directors, but instead in the possession
of the County Treasurers. Seeid.

Four days after the close of discovery, on January 22, 2008, this Court issued its
Order on the discovery dispute, rejecting the County Defendants' assertions that copies
of the outside of these ballot envelopes could not be produced under Arizona law and
ruling that Plaintiffs were entitled to these documents. See Dkt. Entry No. 554. Asto
the County Defendants' assertions that the ballots were not inthe possession of the
County Recorders, the Court directed that the "Gonzalez Plaintiffs may subpoena, as
allowed by the rules, the appropriate entity." 1d.

After the Court's ruling, Gonzalez Plaintiffs followed the Court's direction and
began the process of issuing third-party subpoenas to the County Treasurers. Thus,
State Defendants' claim that the Court should quash the subpoenas because they are not
timely provides no basis to grant State Defendants' request.

3. ThereisnoBasisfor the State Defendants Assertion that the Subpoenas

Should be Quashed Because Plaintiffs are Seeking to Disregard the Expert

Schedulein this Case.

State Defendants claim that the subpoenas issued to the County Treasurers

should be quashed because, according to Defendants, Plaintiffs are somehow trying to
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disregard the expert schedule agreed to by the parties and ordered by the Court. The
State Defendants are again incorrect. The Court has already ruled that Gonzalez
Plaintiffs are entitled to discover the outside of the uncounted provisional ballot
envelopes for each election since January 2005. Seeid. Plaintiffs seek thisinformation
for the purpose of, among other things, further developing the factsin this case and to
identify potential witnesses for trial who have been adversely affected by the
requirements of Proposition 200. Whether or not Gonzalez Plaintiffs’ expertsreview
the copies of the outside of ballot envelopes, and the scope of Gonzalez Plaintiffs
experts’ testimony in the case are not matters before the Court at thistime and certainly
provide no basis for quashing subpoenas. Similarly, the fact that obtaining copies of the
outside of these ballot envelopes might be detrimental to the arguments advanced by the
State and County Defendants does not provide a basis to quash a subpoena seeking
relevant evidence.

4. The State Defendants had Ample Notice that Plaintiffs Would be Serving
Subpoenas on the County Treasurers.

State Defendants further attempt to block discovery in this case by complaining
that they were not provided notice that Plaintiffs would be serving third-party subpoenas
on the County Treasurers. State Defendants argument is disingenuous. As noted
above, when it ruled on the discovery dispute between the County Defendants and
Gonzalez Plaintiffs, this Court directed Gonzalez Plaintiffsto seek copies of the outside
of ballot envelopes by issuing subpoenas to the entities that possessed them, which the
County Defendants had stated were the County Treasurers of Arizona. See Dkt. Entry

Nos. 554, 549. It can hardly be disputed that the State Defendants were aware and had
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sufficient notice that Plaintiffs intended to follow the Court's directive and issue the
subpoenas to the County Treasurers.

Setting aside the fact that the State Defendants did have notice, the State Defendants
are mistaken when they claim that they did not receive written notice prior to the time
the subpoenas were served. In fact, when the State Defendants demanded more notice
of the subpoenas from Gonzal ez Plaintiffs on February 5, 2008, the County Treasurers
for the counties of La Paz, Graham, Gila, Pima, Y uma and Coconino had not yet been
served with a subpoena and Gonzalez Plaintiffs provided the State Defendants with
written notice that they would be serving those County Treasurers. See EX. 1.
Therefore, even if State Defendants had raised a | egitimate objection regarding prior
notice of the service of the subpoenas, it would only be for those subpoenas which were
served prior to February 5, 2008. Nevertheless, in order to avoid wasting scarce
udicial resources on State Defendants' complaint, Gonzalez Plaintiffs have notified
State Defendants that they will reserve those County Treasures that were served before
February 5, 2008.

CONCLUSION

State Defendants have provided no basis under the Federal Rules of Civil
Procedure to quash the third party subpoenas issued to the County Treasurers. In
addition, despite their assertions to the contrary, the State Defendants had ample notice
that Gonzalez Plantiffs would serve the subpoenas as directed by the Court. Moreover,
even if the State Defendants did not have prior notice that some of the County

Treasurers had been served with subpoenas, they fail to explain how they have been
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prejudiced to the extent that would require that the subpoenas be quashed. The fact that
the State Defendants do not want Gonzalez Plaintiffs to obtain thisrelevant evidence is
not a sufficient basis to grant the State Defendants' request. Gonzalez Plaintiffs
therefore respectfully request that this Court reject the State Defendants' request to

guash the subpoenas.

DATED this6" day of February, 2008. Respectfully submitted,

By: s/NinaPerales
Nina Perales

Counsel for Plaintiffs
Gonzalez, et al.
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s/David Urias
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