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Nina Perales, TX SBN: 24005046
Diego Bernal, TX SBN: 24048350
David Urias, NM SBN: 14718
MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL FUND
110 Broadway, Suite 300

San Antonio, TX 78205

Ph: (210) 224-5476
nperales@maldef.org
dgernal@maldef.org
durias@maldef.org

Daniel R. Ortega, Jr., SBN: 005015
ROUSH, MC CKEN, GUERRERO,
MILLER & ORTEGA

650 North Third Avenue

Phoenix, Arizona 85003

Ph: (602) 253-3554
danny@rmgmoinjurylaw.com

Karl J. Sandstrom

PERKINS COIE, LLP

607 Fourteenth Street, N.W., Suite 800
Washington, D.C. 20005
(202)434-1639
ksansdstrom@perkinscoie.com

Attorneys for Gonzalez Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Maria M. Gonzalez, et al.,
Plaintiffs,

VS.

State of Arizona, et al,

Defendants.

N N N N N N N N N N

No. CV-06-1268-PHX-ROS(Lead)
No. CV-06-1362-PCT-JAT(Cons.)
No. CV-06-1575-PHX-EHC(Cons.)

GONZALEZ PLAINTIFFS’
MOTION FOR
RECONSIDERATION OF
PORTION OF ORDER
EXCLUDING TRIAL WITNESSES

(Assigned to the
Honorable Roslyn O. Silver)
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I.
INTRODUCTION

NOW COME Gonzalez Plaintiffs and respectfully request that the Court
reconsider a portion of its ruling excluding certain of Plaintiffs’ witnesses.

As explained below, Gonzalez Plaintiffs seek reconsideration of this ruling
because Plaintiffs informed Defendants of the existence of certain excluded witnesses
before the close of discovery January 18, 2008 and because Plaintiffs were unable to
discover the identity of certain other witnesses before the close of discovery when
Defendants refused to disclose documents requested in discovery.

II.
GONZALEZ PLAINTIFFS INFORMED DEFENDANTS OF USCIS
WITNESSES BEFORE THE CLOSE OF DISCOVERY

Gonzalez request the Court reconsider its order and permit the USCIS witnesses
to testify because Defendants were made aware of the USCIS witnesses before the close
of discovery in January 2008. These witnesses are: Michael Quinn and Gerri Ratliff.
The Court today denied Defendants’ Motion in Limine which sought to exclude the
testimony of USCIS witness Michael Quinn as untimely. See Doc. 928 (denying Doc.
823).

Defendants were aware in December 2007 of Gonzalez Plaintiffs’ attempts to
depose USCIS and the failure of USCIS to appear in response to multiple subpoenas.
See Ex. C to Doc. 865 (correspondence with Defendants and subpoenas related to
USCIS deposition).

On December 21, 2007, Gonzalez Plaintiffs filed their Notice of Third Party
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Deposition of USCIS in this case and served the notice on Defendants. See Dkt. 510. In
late December, Defendants communicated with Gonzalez Plaintiffs following their
receipt of the notice and requested information regarding how to contact the attorney for
USCIS and the availability of telephone conferencing for the deposition. When USCIS
requested a postponement of the deposition, Gonzalez Plaintiffs informed Defendants of
the rescheduled deposition and again made plans for Defendants to attend
telephonically.

When USCIS failed to comply with the subpoena requiring its appearance at the
rescheduled January deposition, Gonzalez Plaintiffs again communicated with
Defendants regarding their inability to secure USCIS for deposition.

Finally, USCIS agreed to appear at a deposition in April, 2008. Gonzalez
Plaintiffs again timely notified Defendants of the deposition and the availability of
teleconferencing. Defendants declined by letter to attend the deposition. Upon learning
of the letter, Gonzalez Plaintiffs repeated their offer of teleconferencing for the
deposition.

Because they were informed at every step of Gonzalez Plaintiffs’ attempts
to secure the USCIS deposition, and they were offered the opportunity to participate in
the deposition either in person or by telephone, Defendants are not prejudiced by the
inclusion of the USCIS witnesses on Gonzalez Plaintiffs’ witness list.

Other than claiming that the names of the USCIS witnesses were added to the

witness list on the June 4, 2006 deadline for supplemental disclosures, Defendants
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present no argument for prejudice and cannot argue that they were previously unaware
of these witnesses.
I11.

GONZALEZ PLAINTIFFS DID NOT LEARN OF THE EXISTENCE OF
CERTAIN WITNESSES UNTIL AFTER THE CLOSE OF DISCOVERY
BECAUSE DEFENDANTS REFUSED TO PRODUCE CRITICAL DISCOVERY
DOCUMENTS

Gonzalez Plaintiffs seek to present the testimony of several individuals whom
they discovered after receiving uncounted ballot envelopes and rejected voter
registration forms following this Court’s repeated orders that Defendants disclose the
documents.

These witnesses include: Martha Higuera and Herta Weber, both of whom are
naturalized citizens who were rejected for voter registration after using their certificate
of naturalization number as proof of citizenship on their voter registration forms; and
Barbara Corke, who lacks any documents proving her U.S. citizenship.

These witnesses also include: Steve and Donna Fulton, Karen Lewsader and
Brenda Rogers whose ballots were not counted after their ID was rejected at the polls on
Election Day.

Gonzalez Plaintiffs discovered the identify of these individuals only after

receiving the uncounted ballot envelopes and rejected voter registration forms following

this Court’s repeated orders that Defendants disclose the documents.'

' On three separate occasions, the Court ordered County Defendants and other
county officials to turn over documents sought by Gonzalez Plaintiffs in discovery. See
8/30/07 Hr’g Tr. At 25:20 — 26:24 (ordering County Defendants to produce unredacted

rejected voter registration forms); Doc. 554 (ordering County Defendants to produce
4
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Following production of these documents, the Court adjusted the Scheduling
Order to permit Plaintiffs to analyze the discovery and produce expert reports. Plaintiffs
also relied on these documents to contact voters affected by Proposition 200.

The production of uncounted provisional and conditional provisional ballot
envelopes by the County Defendants was delayed through two rounds of briefing until
the Court ordered the County Treasurers to produce these documents on February 21,
2008. See Doc. 661. Gonzalez Plaintiffs received the last batches of uncounted
conditional provisional ballot envelopes in mid-March 2008. See, e.g. Doc. 683 - 695
(Notices of Service by Counties regarding production of uncounted conditional
provisional ballots).

It was not possible for Gonzalez Plaintiffs to learn the identity of voters whose
ID was rejected until Gonzalez Plaintiffs received these uncounted ballots almost two
months after the fact discovery deadline on January 18, 2008. Similarly, Gonzalez
Plaintiffs did not learn the identity of the witnesses who were rejected for voter
registration until after receiving the rejected voter registration forms produced by
County Defendants in late 2007 and after those witnesses responded to letters sent by
Gonzalez Plaintiffs in early 2008.

The exclusion of these witnesses, whom Gonzalez Plaintiffs disclosed after the

close of fact discovery only because of late disclosures by Defendants, would reward

copies of uncounted conditional provisional ballot envelopes); Doc. 661 (denying
motions to quash or objections filed by Graham, Pima, Pinal, Yavapai, Greenlee,
Maricopa, La Paz, and Santa Cruz County Treasurers [Docs. 614, 619, 620, 631, 634,
637, 644, 646] and ordering them to produce copies of uncounted conditional
provisional ballot envelopes).

5
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Defendants for their delay of over one year in the production of rejected voter
registration forms and for their delay, through two unnecessary rounds of briefing, in
the production of uncounted ballot envelopes. Gonzalez Plaintiffs urge the Court not to
allow Defendants to ‘run out the clock’ on Plaintiffs’ ability to identify witnesses by
first refusing to disclose information sought in discovery and then claiming later they
are prejudiced by witnesses identified after their delayed disclosures.

IV.

GONZALEZ PLAINTIFFS SEEK TO PRESENT THE TESTIMONY OF
REPRESENTATIVES OF ORGANIZATIONAL PLAINTIFFS WHO WERE
KNOWN TO DEFENDANTS

Gonzalez Plaintiffs seek to present the testimony of two official representatives
of plaintiff organizations: Luz Sarmina Gutierrez of Valle Del Sol and Sal Martinez of
Chicanos Por La Causa. Valle Del Sol and Chicanos Por La Causa have been plaintiffs
in this case since it was filed on May 9, 2006. Defendants have never sought to take the
deposition of any representative of Valle Del Sol or Chicanos Por La Causa.

On August 8th, 2007 Gonzalez Plaintiffs disclosed Anita F. Luera as the
designated representative of organizational plaintiff Valle del Sol. Since that time Ms.
Luera has left her post at the organization. Because Ms. Luera can no longer testify for
Valle Del Sol, Gonzalez Plaintiffs replaced her on their witness list with Valle del Sol's
Chief Executive Officer Luz Sarmina and notified Defendants of this replacement in

Gonzalez Plaintiffs’ First Supplement to Initial Disclosures Pursuant to Fed. R. Civ. P.

26(a)(1).
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On August 8th, 2007 Gonzalez Plaintiffs disclosed Edmundo Hidalgo as the
designated representative for organizational plaintiff Chicanos Por La Causa. Since that
time Mr. Hildalgo has become the Chief Executive Office of the organization. Because
Mr. Hidalgo’s new duties and schedule made it difficult for him to review disclosures,
attend a deposition, and trial, etc., in an abundance of caution Gonzalez Plaintiffs
included Sal Martinez, Head of Human Resources for Chicanos Por La Causa in their
First Supplement to Initial Disclosures Pursuant to Fed. R. Civ. P. 26(a)(1) and
subsequently listed Mr. Martinez as a witness for trial.

Defendants had knowledge of these two individuals well before that date. On
November 8, 2007 Sal Martinez and Luz Sarmina signed under penalty of perjury their
respective organizations' Answers to Defendants State of Arizona and the Arizona
Secretary of State's First Set of Interrogatories. See Answers to Interrogatories, attached
as Exs. A and B; see also Doc. 423, 430. Gonzalez Plaintiffs served these responses on
opposing counsel that same day, over two months before the January 18, 2008 close of
discovery in this case. Nevertheless, Defendants never sought to depose Ms. Sarmina,
Mr. Martinez or any other individuals associated with Valle Del Sol or Chicanos Por La
Causa. As such, Defendants cannot claim surprise or prejudice from Gonzalez
Plaintiffs’ inclusion of Sal Martinez or Luz Sarmina on their witness list.

V.
CONCLUSION

For the reasons stated above, Gonzalez Plaintiffs respectfully request that the

Court reconsider portions of its ruling regarding Plaintiffs’ witnesses, deny a portion of




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Defendants’ Motion in Limine re: Late Disclosure of Witnesses (Doc. 821) and grant

Plaintiffs’ Motion to File Amended Witness List (Doc. 877).

DATED this 9" day of July, 2008. Respectfully submitted,

By: s/Nina Perales
Nina Perales

Counsel for Plaintiffs
Gonzalez, et al.

CERTIFICATE OF SERVICE

I hereby certify that on the 9" day of July, 2008, I caused the foregoing
document to be electronically transmitted to the Clerk’s Office using the CM/ECF
System for filing and transmittal of a Notice of Electronic Filing to CM/ECF registrants.

COPY of the foregoing filed electronically
this 9" day of July, 2008.

COPY of the foregoing mailed with Notice
of Electronic Filing this 9" day of July, 2008 to:

The Honorable Roslyn O. Silver

United States District Court

Sandra Day O’Connor U.S. Courthouse, Suite 624
401 West Washington Street, SPC 59

Phoenix, AZ 85003-2158

s/Diego Bernal
Diego Bernal




