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BARBARA LAWALL

PIMA COUNTY ATTORNEY
CIVIL DIVISION

By: Daniel Jurkowitz

Deputy County Attorney

32 North Stone Avenue, Suite 2100
Tucson, Arizona 85701

Telephone: (520) 740-5750
Facsimile: (520) 620-6556

State Bar No. 018428
Daniel.Jurkowitz@pcao.pima.gov
Attorney for Pima County Treasurer

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

MARIA M. GONZALEZ, et al.,
Case No.: CV 06-1268-PHX-ROS (Lead)
Plaintiff CV 06-1362-PHX-ROS
aintiis, CV 06-1575-PHX-ROS
VS. MOTION TO QUASH SUBPOENA
(ORAL ARGUMENT
STATE OF ARIZONA, et al., REQUESTED)
Defendants.

Pursuant to Rule 45(c)(3) of the Federal Rules of Civil Procedure, Pima County
Treasurer Beth Ford hereby requests this Court to quash the subpoena received on
February 4, 2008, from the Plaintiffs demanding ‘“all uncounted provisional and
conditional ballot envelopes from each election held in the county since January 2005.”
This motion is supported by the attached memorandum of points and authorities and the

affidavit of Pima County Treasurer Beth Ford.
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RESPECTFULLY SUBMITTED this 6th day of February 2008.

BARBARA LAWALL
PIMA COUNTY ATTORNEY

/s/

Daniel Jurkowitz
Deputy County Attorney
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MEMORANDUM OF POINTS AND AUTHORITIES

I. THE TREASURER HAS NO AUTHORITY TO COMPLY WITH THE
SUBPOENA.

Plaintiffs are demanding in their subpoena “all uncounted provisional and conditional
ballot envelopes from each election held in the county since January 2005.” This
requires disclosure of protected matter and no exception or waiver applies. A.R.S. § 16-
624 mandates that the County Treasurer receive into a secure facility the official returns
and ballots of an election. The County Treasurer lacks authority to enter and disturb the
returns and ballots until the statutory time has come for destruction or a court of
competent jurisdiction orders an election recount and the County Treasurer is ordered to
deliver the official returns and ballots into the custody and control of the court. Id. The
unauthorized removal of a voting record or election returns carries criminal liability. See
A.R.S. §§ 16-1018(A)(2), 16-1016(A)(9). As there is no pending election recount and
delivery is requested to a venue other than a court of competent jurisdiction, if the County
Treasurer were to comply with the subpoena request, this action would be without legal
authority and could subject the County Treasurer to criminal liability. See also A.R.S. §§

16-1009, 16-1010.

II. COMPLIANCE WITH THE SUBPOENA WOULD BE AN UNDUE BURDEN.

Additionally, compliance with the subpoena would constitute an undue burden on the
Treasurer’s Office. Pima County has held eleven elections since January, 2005. Some of
the requested documents have already been destroyed pursuant to A.R.S. § 16-624.
However, the Treasurer lacks knowledge of what specific elections documents are stored
in her custody and lacks sufficient elections knowledge to identify the documents

demanded in the subpoena. See attached affidavit of Pima County Treasurer Beth Ford.
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Her statutory role is merely to serve as a repository. Even if the Court were to order
compliance with the subpoena, it would constitute an undue burden for her office to sort

through unknown materials and produce ones meeting the definitions of those demanded.

For the foregoing reasons, the Pima County Treasurer respectfully requests this Court to

quash the aforementioned subpoena.

RESPECTFULLY SUBMITTED this 6th day of February 2008.

BARBARA LAWALL
PIMA COUNTY ATTORNEY

By: /s/
Daniel Jurkowitz
Deputy County Attorney
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AFFIDAVIT OF PIMA COUNTY TREASURER BETH FORD

Beth Ford, being first duly sworn, upon her oath deposes and says:

o)

[ am the elected Treasurer of Pima County, Arizona.

One of my statutory responsibilities is to receive official election returns and
ballots.

Pursuant to A.R.S. § 16-624(A), I am required to keep those election materials
unopened and unaltered for the statutorily prescribed period of time in a secure
facility.

The only legal authority I have to access those election materials once they are in
my custody is when they are due to be destroyed, and when an election recount is
ordered or an election contest is begun. At that time I may only deliver those
materials to the custody and control of the ordering court.

I have no further statutory election responsibilities and only have very limited
knowledge of other election laws and regulations.

Official election returns and ballots are stored in the designated secure facility in
inventoried boxes.

However, I have no knowledge of the specific contents of those boxes, nor am I
sufficiently knowledgeable in election matters to be able to distinguish what
would be “uncounted provisional and conditional ballot envelopes.”

It would constitute a distinct and undue burden on the Treasurer’s Office to be
required to sort through voluminous unknown materials in an attempt to provide
the documents demanded.

FURTHER AFFIANT SAYETH NAUGHT

Pima County Treasurer Beth Ford

SUBSCRIBED AND SWORN to before me, the undersigned Notary Public,

on this 6™ day of February, 2008, by Beth Ford.

\

QFFICIAL mmbr
IOZ.._. LE CAMPANILE
. Notary Public - State of Arizona

PiIMA COUNTY
Comm. m-v...;u July 1, 2609

Notéry wcg =
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CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of February 2008, I electronically transmitted the
attached document to the Clerk’s Office using the CM/ECF System for filing and
transmittal of a Notice of Electronic Filing to the following CM/ECF registrants.

David J. Bodney

Karen J. Hartman-Tellez

STEPTOE & JOHNSON LLP

Collier Center

201 East Washington Street, Suite 1600
Phoenix, Arizona 85004-2382

LAWYERS’ COMMITTEE FOR CIVIL
RIGHTS UNDER LAW

Jon Greenbaum

1401 New York Avenue, Suite 400
Washington, DC 20005

ACLU Southern Regional Office
Neil Bradley

2600 Marquis One Tower

245 Peachtree Center Avenue

Atlanta, Georgia 30303

PEOPLE FOR THE AMERICAN WAY
FOUNDATION

David Becker

2000 M Street, NW, Suite 400
Washington, DC 20036

MALDEF

Nina Perales

110 Broadway, Suite 300
San Antonio, Texas 78205

David B. Rosenbaum

Thomas L. Hudson

Sara S. Greene

OSBORN MALEDON, P.A.

2929 North Central Avenue, 21* Floor
Phoenix, Arizona 85012-2793

THE LEAGUE OF UNITED LATIN
AMERICAN CITIZENS

Luis Roberto Vera, Jr.

111 Soledad, Suite 1325

San Antonio, Texas 78205-2260

AARP FOUNDATION LITIGATION
Daniel B. Kohrman

601 E Street, N.W., Suite A4-240
Washington, DC 20049

Office of the Attorney General
Mary Ruth O’Grady

Barbara Anne Bailey

Carrie Jane Brennan

1275 W. Washington St.
Phoenix, Arizona 85007

MCAO Division of County Counsel
M. Colleen Connor

222 N. Central Ave., Suite 1100
Phoenix, Arizona 85003
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Sacks Tierney, PA

Judith M. Dworkin

Marvin S. Cohen

Patricia Ferguson

4250 N. Drinkwater Blvd., 4™ Floor
Scottsdale, Arizona 85251-3647

Navajo County Attorney
Lance B. Payette

P.O. Box 668

Holbrook, Arizona 86025

THE INTER TRIBAL COUNCILS OF
ARIZONA, INC.

Sparks, Tehan & Ryley, PC

Joe P. Sparks

Susan B. Montgomery

7503 First Street

Scottsdale, Arizona 85251

Roush, McCracken, Guerrero, Miller &

Ortega

Daniel R. Ortega, Jr.
650 N. 3" Ave.
Phoenix, Arizona 85003

Coconino County Attorney’s Office
Jean E. Wilcox

110 E. cherry Street

Flagstaff, Arizona 86001

Wilenchik & Bartness PC
Dennis Wilenchik
Kathleen Rapp

2810 North 3" Street
Phoenix, AZ 85004-1011



