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1 Pursuantto this Court’s July 18, 2008 Order, the ITCA Plaintiffs subrnit their

2 Post-TrialBrief andproposedFindingsof FactandConclusionsof Law thatreflect the

3 evidenceadrnittedat trial, filed conternporaneouslyherewith.

4 I. INTRODUCTION

5 Proposition200 on its face is fatally flawed. It lacks any safeguardagainstthe

6 disenfranchisernentof the irnpecunious. It containsno fallbackrnechanisrnfor qualified

7 citizens for whorn it is irnpossible to obtain the required "satisfactoryevidence of

8 citizenship." It dernandsthat naturalizedcitizens provide identification that cannotbe

9 usedto verify their status. It allows registrationby personsusing MVD identification

10 that does not establishcitizenship. It gives local officials discretion to deterrnine

11 acceptableforrns of identificationandwhetherto provide thern, suchthat the difference

12 betweenhaving one’s ballot countedor rejected- the rnost critical point in the exercise

13 of thefranchise- rnay dependsolelyuponthe countyof avoter’s residence.

14 Theseflaws are too seriousboth in their extentandin the rights upon which they

15 intrudeto be excusedas the understandablebyproductof legislationby initiative, or as

16 harrnlesserrors. The fact that the State has atternptedto rernediatethese errors -

17 sornetirnesto the point of sirnply ignoring the law’s plain language- cannot save the

18 statute on its face. The Defendantshave not provided evidence showing that the

19 registrationandpolling place ID requirernentsas enactedare neededto cornbatactual

20 problerns. This Courtthereforeis left with the obligationof vindicatingthe fundarnental

21 right to vote for thecitizensof Arizonaby enjoining Proposition200.

22 II. FUNDAMENTAL FLAWS IN PROPOSITION 200

23 Neither Proposition200, nor Arizona law generally,rnakesany provision for a

24 cost-freerneansof satisfyingeither the registrationID requirernentor the polling place

25 ID requirernent. Anyone seekingto register to vote, or to re-registerafter rnoving to

26 anothercountywithin the State,either rnust alreadypossessa driver’s licenseor a non

27 operator’sidentificationlicense,abirth certificate, apassport,anaturalizationcertificate

28 collectively, "RegistrationID", or be preparedto pay the associatedcosts of obtaining



1 suchdocurnents. None of those forms of identification is free. Sirnilarly, Proposition

2 200 rnakesno provision for any voter to be providedwith "acceptable"polling place

3 identification "Polling ID" at no cost, regardlessof the resulting hardshipor burden.

4 Nearly eveiy forrn of Polling ID has an associatedrnonetarycost.’ By invidiously

5 conditioning the right to vote upon the satisfactionof financial tests, the costs of

6 cornplying with Proposition 200 inevitably fall rnore heavily upon groups that are

7 econornicallydeprived. See Crawjbrd v. Marion Counly Election Board, 128 5. Ct.

8 1610, 1616 2008 citing Harper Virginia Bd. Elections,383 U.S. 663 1966.

9 An equally glaring flaw in the statute’sRegistrationID requirernentis its reliance

10 on Arizonadriver’s licensesor non-operator’sIDs with an issue dateof October1, 1996

11 or later as a proxy for "satisfactoryevidenceof citizenship." A.R.S. § 16-166F1.

12 The vast rnajority of applicantswho have subrnitted voter registration forrns since

13 Januaiy2005 have relied on an Arizona driver’s license to satisfy that requirernent.

14 [7/31/06OsborneDep., Ex. 3, ¶ 10] But suchlicensesdo not prove citizenship.

15 The Arizona MVD doesnot verify citizenship when issuing driver’s licenses.

16 [Yanofsky Dep. at 12:24-13:25] Indeed,Anne Yanofsky,who testified on behalfof the

17 State,was ernphaticthat the review of docurnentsthat MVD perforrnsbefore issuinga

18 driver’s license "has nothing to do with citizenship. Absolutelynothingat all." [Id. at

19 13:7-8, 13:13, 13:17 ernphasisadded] Rather, MVD deterrninesonly authorized

20 presencein Arizona. [Id. at 13:10-13:13, 57:8-57:15] Hence, a non-citizenwith

21 authorizedpresencecanpossessa regulartype-D Arizonadriver’s license. [Id. at 35:10-

22 35:16, 37:8-37:19, 63:19-64:9] If that individual’s alien registration card had no

23 expirationdate,he would havea regular,extendedlicensethat doesnot expireuntil his

24 65thbirthday. [Id. at 21: 1822:7]2

25
1 While some counties have issued voter identification cards and individually-addressed

26 sampleballots that - in combination - constituted"acceptable"Polling ID, the majority of

27
voterswill not receivesuchfreePolling ID for the2008 elections.[SeeEx. 1218]
2 Moreover, Arizona issueddriver’s licenses before 1996 without verifying citizenship or

28 authorizedpresencein the United States. [Id. at 23:7-23:25] Such licensesincludedextended
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1 For naturalizedcitizens,Proposition200 permits thern to provide "the nurnberof

2 the certificate of naturalization,"but barstheir inclusion on the voter rolls until the

3 nurnberis verified with federal irnrnigration authorities. A.R.S. § 16-166F4. That

4 nurnber,cornrnonlyknown as the "C" nurnber, cannotbe verified throughthe USCIS.

5 Instead,the USCISonly canverify the Alien RegistrationNurnber,cornrnonlyknown as

6 the"A" nurnber.3 As discussedbelow, the consequencesof this fundarnentalflaw were

7 irnrnediateandhavenot beencured.

8 In the case of qualified citizens like Shirley Preiss, who cannot obtain

9 RegistrationID becauseno official record of her birth exists, Proposition 200 is an

10 insuperablebarrier to their exercise of the franchise. There sirnply is no colorable

11 justification for Proposition200 on its face to fail to provide a fallback rnechanisrnto

12 allow Ms. Preissand sirnilarly situatedcitizens to registerand vote. Such an absolute

13 bar to the fundarnentalright to vote based upon the vagaries of adrninistrative

14 recordkeepingis constitutionallyunsustainable.

15 III. BURDENS RESULTING FROM APPLICATION OF PROPOSITION 200

16 A. RegistrationIdentification

17 Sincethe RegistrationID requirernentwent into effect, over 31,500 individuals’

18 voterregistrationapplicationshave beenrejectedfor failure to include RegistrationID.

19 [Trial Tr. at 243:3-7] Becausenot all countiesproducedtheseforrns, the nurnberof

20 rejectedregistrantsis actuallyhigher. [Id. at 246:1-247:5] Arnongthe applicantswhose

21 rejectedforrns were produced,only about one third eventuallywent on to registerto

22
licensesthat do not expireuntil the holder’s65th birthday. [See GageDep. at 62:2-62:7MVD

23 beganissuing extendedlicensesin 1993] If MVD originally issueda licenseto an individual
beforeOctober1, 1996, andthe license holderreplaceda lost license, or updatedhis photo or

24 addressafter October 1, 1996, the"issuedate"of thenew licensewould be thedatethat it was

25
provided. [Yanofsky Dep. at 48:11-49:10, 59:19-60:25] As such, it would serve as
"satisfactoryevidenceof citizenship" underProposition200. A.R.S. § 16-166F. This is so,

26 even if the personnever demonstratedto the MVD that he is a U.S. citizen or a non-citizen
lawfully presentin theUnited States. [YanofskyDep. at 25:23-29:15]

27 . . . . ,, .Somenaturalizationcertificatescontainno A numberthat canbe verified. [SissonsDep. at

28 101:18-22]
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1 voteas of Septernber2007. [Id. at 329:13-23]

2 The personalexperiencesof several witnessesillustrate the direct effects of

3 Proposition200. Shirley Preissis proudthat shehasvoted at eveiy opportunity since

4 1932. [Id. at 86:2-6] Ms. Preissis a United Statescitizen, eligible to registerto votein

5 Arizona and would vote in the Novernber2008 election if she could register. [Id. at

6 86:7-87:2] However,her efforts to registerin Arizona have failed. When she tried to

7 register,shewasinforrnedthat shecouldnot do so without proofof citizenshipsuchasa

8 passportor birth certificate. [Id. at 87:7-15] But it is irnpossiblefor Ms. Preissto

9 obtain anydocurnentaiyproofof citizenship. [Id. at 87: 21-24.]

10 Ms. Preisstestified that she was born in Clinton, Kentucky in 1910, before

11 Kentucky issuedbirth certificates. [Id. at 82:9-19,83:1-6] She hasbeenunsuccessfulin

12 her atternpts to obtain a delayedbirth certificate frorn Kentucky. [Id. at 82: 20-24]

13 Without a birth certificateor other docurnentation,shecannotobtain a passport. [Id. at

14 87: 10-12; id. at 87:21-24; see http://travel.state.gov/passport/get/first/first83O.htrnl]

15 Nor can she obtain the rnost cornrnon forrn of proof of citizenshipusedby Arizona

16 voters - identification frorn the Arizona MVD. MVD requiresat least one forrn of

17 "prirnary" docurnentation,and Ms. Preisshas none. [Trial Tr. at 89:7-11; Ex. 1140]

18 The only forrns of docurnentationshehasarea socialsecuritycard,a Medicarecardand

19 expired Texas driver’s licenses. [Id.] The social security card and Medicare card

20 constitute"secondary"docurnentation. [Ex. 1140] And while a driver’s licensefrorn

21 rnany stateswill suffice, MVD will not accept as prirnary docurnentationdriver’s

22 licensesfrorn ten states- including Texas. [Id.]

23 BecauseProposition 200 does not provide any avenue to obtain proof of

24 citizenshipat no charge,evenif Ms. Preisscould obtain a birth certificateor passport,

25 doing so would for her constitutea significant financial burden. Her only source of

26 incorne is social security. [Trial Tr. at 85:17-21] The cost of a birth certificate is at

27 least $10, and a passport costs at least $100. [Ex. 1142; see

28 http://chfs.ky.gov/dphlvital/birthcert.htrn.]
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1 Ms. Preiss is not alone in having difficulty rneeting the Registration ID

2 requirernent.4 Plaintiff JesusGonzaleztestified that his voter registrationwas twice

3 rejected. [Trial Tr. at 222:11-15,224:7-9] On the day he becarnea U.S. citizen he

4 subrnitteda registrationforrn with the nurnberof his Certificateof Naturalization. [Id.

5 at 223:13-25] Thatapplicationwasrejected. [Id. at 225:1-8] He againfailed to register

6 successfullywhen he sought to do so over the internetbecausehis Arizona driver’s

7 licensewas issuedbeforeOctober1, 1996. LId. at 225:19-21] Maria Gonzalezalso had

8 her voter registration application rejected becauseshe used the nurnber frorn her

9 Certificate of Naturalization. [Id. at 211:12-20] Linda Brown, who has worked to

10 registervoters, testified that shehasencounteredseveralpeoplewho lack the forrns of

11 identificationthat satisfytheRegistrationID requirernent. Ijd. at 583:8-584:13]

12 The harmful effect of the RegistrationID provision goesbeyond the individuals

13 who areunableto registerto vote. Organizationsand individuals that engagein voter

14 registrationhave been injured by the new hurdles registrantsrnust clear to subrnit a

15 successfulregistration forrn. Sorne organizations,like the League of Wornen Voters

16 have essentiallystoppedtheir voter registration work. [8/30/06 Hr’g Tr. at 121: 10-

17 123:3] Others, like the Inter Tribal Council of Arizona, Inc., Arizona Advocacy

18 Network "AzAN", Valle del Sol, ChicanosPor La Causaand Debbie Lopez have

19 found voterregistrationfar rnore difficult and costly. [Trial Tr. at 497:13-498:7,554:9-

20 555:5, 614:4-19, 585:23-586:10;Ex. 1340, at 3-5] Ms. Brown’s testirnony painteda

21 clear picture of the substantialadditional cost to her organization, AzAN, which

22 contractswith a nationwideorganizationto registervoters in Arizona. LId. at 584:17-

23 24] Due to the RegistrationID requirernent,AzAN cannotregisteras rnany voters per

24 hour as its counterpartsin other states,where registrationorganizationsaverage15 and

25 20 voters per four-hour shift. [Id. at 586:1-10] AzAN, however, averagesonly six

26 Ms. Preisslikewise could not satisfy Proposition200’s polling place ID requirement. She

27
lives with her son andlacks utility bills, a vehicle registration,propertytax statements,or bank
statementsin her name. [Trial Tr. at 88:11-89:9] Her social securitycard andMedicarecard

28 do not containher addressandthusare not properforms ofPolling ID. [SeeEx. 4, at 128].
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1 registrationsper four-hour shift. [Id. at 586:16-25] It will costAzAN frorn $11,000to

2 $22,000 dollars rnore than its counterpartsin other statesto rneetthe sarneregistration

3 goals - which require successfulregistrations - due solely to the Registration ID

4 requirernent. [Id. at 587:1-11;Ex. 1223]

B. Polling PlaceIdentification

6 The burdensof Proposition200’s Polling ID requirernentare two-fold. First, like

7 registration ID, there is a cost associatedwith nearly eveiy forrn of identification

8 deernedacceptableto establishidentity at the polls. [See Ex. 4, at 128 listing forrns of

9 Polling ID; Ex. 1126, 1139, 1146, 1147] Second,the irnplernentingregulationsfor the

10 Polling ID requirernentare so cornplicatedand confusing that electionsofficials have

11 not been able to apply thern properly, and have denied voters regular or regular

12 provisionalballots eventhoughtheyprovidedsufficient identification.

13 Unlike therequirernentsfor RegistrationID, Proposition200 doesnot specify the

14 forrns of identification acceptableas Polling ID. Instead, it requiresvoters to provide

15 one forrn of photo identificationbearingnarneandcurrentaddressor two forrns of non-

16 photo identification bearingnarne and current address. A.R.S. § 16-579. To guide

17 county elections officials, the Secretaryof State developedProceduresfor Proof of

18 Identification at the Polls the "Procedures",which list the forrns of acceptable

19 identification. [Trial Tr. at 670:22-671:7] Under the Procedures,dependingon the

20 identificationprovided,avoterrnay receiveone of threetypes of ballotson electionday

21 - 1 a regularballot that is tabulatedon site, 2 a regularprovisionalballot that is

22 countedif the signatureon the ballot envelopernatchesthe voter’s registrationor 3 a

23 conditional provisionalballot, which is not countedunless the voter returns to an ID

24 verification site with sufficient identificationwithin 3 or 5 daysof the election. [See id.

25 at 675:12-677:25;Ex. 4, at 127-29] A voterwho presentsno identification or only one

26 form of non-photo identification on the Procedures’ list receives a conditional

27 provisional ballot. [Ex. 4, at 127-28] A voter who presentsidentification with an

28 addressthat does not rnatch his addresson the signature roster, but is otherwise
-6-



1 adequate,receivesa regularprovisionalballot. [Id. at 129]

2 At least 6,742 voters have been directed burdeneddue to the Polling ID

3 requirernent. In theNovernber2006 generalelection, 2,548votersleft the polls without

4 voting any type of ballot after beingaskedto provide identification. [Ex. 1172-73] In

5 addition,the countiesproducedcopiesof 4,194conditionalprovisionalballot envelopes

6 containingballots left uncountedsincethe effectivedate of the Polling ID requirernent.

7 [Trial Tr. at 249:24-25] But for Proposition200, thesevoters either would have cast

8 regularballots orprovisionalballots subjectonly to a signaturecheck.

9 Eventhoughthe Secretaryof State’sOffice has taken steps to atternptto apply

10 Proposition200 so as to disenfranchisefewer voters, the Proceduressirnply are too

11 confusingto be adrninisteredwith reasonableconsistency. [See id. at 755:3-5] When

12 quizzed aboutwhat type of ballot a voter should receive basedon the identification

13 presented,eventop-level county electionsofficials gave widely varying answers. [See

14 Ex. A cornpiling depositiontestirnony,attachedhereto] In practice,voters like Brenda

15 RogersandDonnaFulton, who presentedidentificationto poll workersthatshouldhave

16 garneredtherna regularprovisionalballot, havereceivedconditionalprovisionalballots

17 that have goneuncounted. [Ex. 967, ¶J 10-14; Ex. 968, ¶J 7-11; see also Trial Tr. at

18 602:2-15describingproblernsobservedat polling places]

19 The record shows that the Polling ID requirernentalso has unduly burdened

20 organizations whose rnission includes assistanceto voters. To counteract the

21 disenfranchisingeffect of the Polling ID requirernentin 2006, AzAN diverted funds

22 frorn its other efforts and spent$19,205assistingvoters outsidepolling places. [Trial

23 Tr. at 589:7-17, 590:1-5, 596:8-16; Ex. 1223] Becausethousandsof voters were

24 unsuccessfulin castingballots in 2006, AzAN plansto substantiallyexpandits election

25 day efforts. lid, at 593:6-8] It plans to recruit 120 volunteersto work aspoll workers

26 andprovide thernadditional training on the Polling ID requirernents. AzAN alsoplans

27 to recruit hundredsrnore volunteersto be at polling placeson electiondayto interview

28 votersand help answerpolling ID questions. [Trial Tr. at 593:10-595:12] The total
-7-



1 arnountAzAN projectsto spendfor its 2008 electionprotectionactivities, attributable

2 directly to cornbatingProposition200, is $40,440. LId. at 600:224-601:3;Ex. 1223]

3 C. Latinos andIndians areDisproportionatelyHarmedby Proposition200

4 The record dernonstratesthat Hispanic and Native Arnerican citizens are

5 disproportionatelyvulnerableto disenfranchisernentby Proposition200. This disparity

6 results frorn the interaction betweensocioeconornicconditions, a histoiy of official

7 discrirninationreachingbackbeforestatehoodandageneralpatternof raciallypolarized

8 voting. Indeed,therecord is clear that Native Arnericanand Latino citizenshavelower

9 educationalachievernent,higher levels of unernployrnentand are far rnore likely to live

10 below thepovertyline thanWhite citizens. [Trial Tr. at 461:3-21; Ex. 1197, 1198]

11 Due to econornic conditions, Native Arnericans are less likely to possessbirth

12 certificates and driver’s licensesthan other Arizonans. [Trial Tr. at 457:25-460:8;

13 472:9-474:15; LaughterDep. at 13:22-14:4] ThoughProposition200 seernsto provide

14 additional forrns of RegistrationID for Native Arnericans,the record establishesthat

15 Bureauof Indian Affairs cardnurnbersandtribal treaty cardnurnbersare not in use in

16 Arizona. [Trial Tr. at 474:21-475:11] Many Native Arnericanslikewise do not have

17 tribal enrollrnentnurnbers. [Id. at 475:12-19]

18 Becauseof thesesocioeconornicdisparities, Hispanicand Indian citizens begin

19 with less accessto informationaboutwhat is neededto cornply with Proposition200, or

20 avoid its requirernentsby voting early. [See id. at 185:11-187:18] Moreover, their

21 relative lack of financial resourcesrneans that, as groups, the attendant costs of

22 obtainingidentificationto cornplywith Proposition200 bearrnore heavily upon thern.

23 IV. LACK OF JUSTIFICATION

24 The ostensiblejustification for Proposition200 is to preventtwo types of voter

25 fraud - registrationto vote by ineligible non-U.S. citizensandirnpostervoting at polling

26 places.The evidencein thetrial recordof suchfraud, however,is nearlynon-existent.

27 With respectto concernsof irnpostervoting at the polls, StateElectionsDirector

28 JosephKanefield was unableto identify any substantiatedincidentof irnpostervoting,
-8-



1 evenafter establishinga hotline to receivereportsof voterfraud. [Trial Tr. at 745:4-7;

2 7/25/06Kanefield Dep. at 146:11-13] Likewise, none of the countyelectionsofficials

3 who testified in depositionidentified any incidentof irnpostervoting at thepolls. [E.g.,

4 JustrnanDep. at 12:22-13:4; HansenDep. at 87:13-87:20; 1/14/08 OsborneDep. at

5 89:3-89:6; 8/30/06Hr’g Tr. at 101:23-102:1;DastrupDep., at 29:5; Stallworth Dep., at

6 20:18-20:23;1/23/08 OsborneDep. at 6:10-6:24,31:13-31:17;HoyosDep.at 40:3-41:1;

7 Wayrnan-Trujillo Dep. at 128:13-128:15] Election officials acknowledgedthat it is

8 possibleto detectirnpostervoting at the polls, but not a single instanceof suchfraud

9 has been reported in Arizona. LId.; Trial Tr. at 693:14-19, 744:20-25,Ex. 1105-17,

10 1123, 1167 No. 1d]

11 The sarne electionsofficials also testified that the signaturernatching process

12 usedfor early and regular provisional ballots is sufficient to guard againstirnposter

13 voting. [Trial Tr. at 746:12-20; 7/31/06 Osborne Dep. at 50:24-52:9, 75:7-76:15;

14 JustrnanDep. at 35:10-35:23;HansenDep. at 70:11-70:14;8/2/06 RodriguezDep. at

15 75:17-77:9;MarinDep. at 109:1-109:9;7/25/06Kanefield Dep.at 56:14-56:20;Dastrup

16 Dep., at 28:23-29:1; Pew Dep., at 19:5-19:7; Hoyos Dep. at 42:21-44:20;Wayrnan

17 Trujillo Dep. at 113:6-113:16] Conductingthe sarne signaturernatching processfor

18 conditional provisional ballots would not be a substantialburdento county elections

19 officials. [1/14/08 OsborneDep. at 76:23-77:16;Mann Dep. at 108:7-108:12;Hoyos

20 Dep. at 49:9-49:15;Wayrnan-TrujilloDep.at 124:22-126:1]

21 Sirnilarly, Defendantshaveprovidedscantevidenceof registrationandvoting by

22 ineligible non-U.S. citizens. Twelve of Arizona’s 15 countiesreportedno non-citizen

23 voterregistrationsfor at leastthe past 12 years. [Ex. 1105-1107,1109-14, 1117, 1123,

24 1167 No. 1a; seealso JustrnanDep.at 11:15-11:25;HansenDep.at 86:13-87:12;Ex.

25 45, at 11:10-12:9;Ex. 46, at 31:22-34:9;Dean-Lytle Dep. at 87:17-88:12,89:19-90:16;

26 Wayrnan-Trujillo Dep. at 29:15-29:17,34:5-34:13] Yurna County elections officials

27 reported only one instance in which a non-citizenwas alleged to have registered.

28 [Mann Dep. at 98:1-99:25, 101:17-102:19] That individual did not know that shehad
-9-



1 cornpleteda voter registrationforrn. LId.] Moreover, shenever voted, and requested

2 thathervoterregistrationbe canceledwhenshelearnedofthe error. [Id.]

3 The Court has adrnitted exhibits listing individuals residing in Pirna and

4 MaricopaCountieswho havehad theirvoterregistrationscancelledafter attestingto the

5 SuperiorCourt Jury Cornrnissionerthat theywere not citizens,andthereforenot eligible

6 to serveasjurors. [Ex. 1108, 1351] Thoselists contain208 narnes. LId.] Arnongthose

7 208 individuals,only 56 areallegedto havevoted in any election. [Id.] Irnportantly, the

8 lists of personswho attestedthat they were not citizens on juror affidavits do not

9 establishthat those individuals were non-citizens. [1/23/08 OsborneDep. at 19:22-24,

10 22:4-6] Indeed, the MaricopaCounty ElectionsDirector testified in depositionthat "I

11 know that sorneof thern are [citizens] andthey want to get out of juiy duty." [1/24/08

12 OsborneDep. at 91:4-9; 7/31/06 OsborneDep. at 16:5-9; seealso 1/23/08 Altaha Dep.

13 at 7:20-8:14]

14 Defendantshave soughtthe adrnissionof MaricopaCounty court recordsof nine

15 prosecutionsfor "Illegal Voting" and"Presentrnentof FalseInstrurnentfor Filing." [Ex.

16 1349a-g, 1349y-z] According to chargingdocurnentsincludedwith thoseexhibits, the

17 defendantshad attestedto thejuly cornrnissionerthat theywere non-citizens. [Id.] The

18 exhibits reflect that eight individuals havebeenconvictedof rnisderneanorPresentrnent

19 of FalseInstrurnentfor Filing, but do not setforth the factual basisofthoseconvictions.

20 [Id. Minute Entries] Moreover, in eachcasewhere the defendantwas also charged

21 with Illegal Voting, that chargewas disrnissed. [Id.] Absentthe facts that support the

22 convictions,the court docurnentssirnply do not establishthat the defendantswere non-

23 citizens. Indeed, it is possible if not equally likely that the "false instrurnent" they

24 presentedwasthejuror affidavit on which they attestedto benon-citizens. SeeA.R.S. §
25 39-161 prohibiting "acknowledg[ing], certifiying], notariz[ing], procur[ing] or

26 offer[ing] to be filed, registeredor recordedin a public office in this statean instrurnent

27

28
- 10 -



1 which he knows to be false . .
. .".

In short, despite allegations of non-citizen

2 registration and voting, there is virtually no direct evidence in the record that those

3 allegationsare true. Evenif theywere true, the 56 allegednon-citizenswho have voted

4 representonly two-thousandthsof one percent0.002% of the activeregisteredvoters

5 in Arizonaasof March 2008.

6 Conversely,there is no questionthat Proposition200 has barred U.S. citizens

7 frorn registeringto vote. [Trial Tn. at 8 7:4-24] Indeed,approxirnately90 percentof the

8 rnone than 31,550 individuals whose voter registration forrns have beenrejected for

9 failure to provideproofof citizenshipreporteda birthplacein the United States. [Trial

10 Tn. at 327:4-11; Ex. 883, Table 3; 7/31/06 OsborneDep. at 22:11-22:24] Weighed

11 against the veiy srnall nurnben of alleged instancesof non-citizen registration and

12 voting, the thousandsof citizens preventedon barred frorn registeringplainly tip the

13 scalesagainstProposition200.

14 V. LIMITED AND UNSUCCESSFUL EFFORTS AT REMEDIATION

15 Defendantsrecognizethat, on its face,Proposition200 disenfranchisesotherwise

16 eligible voters. They havetakenstepsto guardagainstunconstitutionalresults,but their

17 atternptsto do so havebeeninsufficient. [See Trial Tn. at 755:3-5] Moreover,because

18 the proceduresdevisedby the State arenot part of Proposition200 and in sorne cases

19 are inconsistentwith the plain languageof the law, they are subjectto changeat the

20 whirn ofthe Secretaryof Stateon hen successor.LId. at 718:14-18,755:6-11]

21 With respectto RegistrationID, the Secretaryhasrevisedthe voter registration

22 forrn to requestthe Alien RegistrationNurnbeninsteadof the nurnbenof the Certificate

23 of Naturalizationcalledfor in A.R.S. § 16-166F4. The new form, howeverwasnot

24 availablefor distributionuntil Decernben2007. [Trial Tn. at 715:11-14] Evenoncethe

25
Tellingly, thesedefendantswere not chargedwith false registrationunderA.R.S. § 16-182A,

26 which makesit a class6 felony to "knowingly" cause,procureor allow himselfto be registered

27
as an elector,"knowing that he is not entitled to suchregistration." Ms. Osbornetestified that
thoseto whom she spoke,who shebelievedwere non-citizens,hadregisteredinadvertently,not

28 knowingly. [7/31/06OsborneDep. at 95:4-23;1/23/08OsborneDep. at 15:13-16:10]
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1 it becarneavailable, the new forrn was not distributed irnrnediately, and an unknown

2 nurnben of old registration fonrns nernain in circulation. [Id. at 715:15-716:12] In

3 addition, elections officials treat naturalized citizens differently frorn other sirnilanly

4 situatedregistrants. Proposition200 prohibits registrationof naturalizedcitizens until

5 their alien registrationnurnbenis verified with the federal governrnent. A.R.S. § 16-

6 166F4. Yet elections officials take no stepsto verify birth certificates,passports,

7 Bureauof Indian Affairs card, tribal treaty card on tribal enrollrnentnurnbens. [1/14/08

8 OsborneDep. at 50:10-51:25; Mann Dep. at 45:18-46:23;JohnsonDep. at 20:22-22:4;

9 Dean-LytleDep. at 49:21-51:19;Wayrnan-TrujilloDep.at 63:8-66:9]

10 The Secretary also has expandedthe list of acceptableforrns of proof of

11 citizenshipfor rnernbensof Native Arnerican Tribes beyond those listed in Proposition

12 200. [Compare A.R.S. § 16-166F6, with Ex. 4, at 43-44] Beforedoing so, however,

13 shedid not detenrninewhetheron to what extentNativeArnericanspossessedthe added

14 forrnsof RegistrationID. [Trial Tn. at 743:8-13]

15 In drafting thePolling PlaceProcedures,the Secretaryof State’sOffice clairnsto

16 have tried to include fonrns of identification that would enable eveiyone who is

17 registeredto vote to do so, but the Proceduresornit sorne fonrns of identification

18 suggestedby countyelectionsofficials. [Id. at 747:1-748:8] Indeed, eventhough pre

19 printedcheckscontainnarneandaddress,the Secretarydeclinedto include thern in the

20 Proceduresbecausethey lack an expirationdate. LId.] Proposition200, however, says

21 nothing aboutexpiration dateson identification. [Id. at 748:9-11] Moreover, even

22 thoughcounty electionsofficials necornrnendedthe useof regularprovisionalballots for

23 all voters with insufficient Polling ID, the Secretarybalked at that suggestion,too.

24 [7/25/06 KanefieldDep.at 71:9-72:1]

25 Despitea goal of "unifonrnity," the Proceduresallow sirnilanly situatedvotersto

26 be treated inconsistently. [Id. at 748:12-15] Recognizingthat certain voters lack

27 Polling ID, the Secretarydetenrninedthat the "intent" of the law is rnet by providing

28 regularprovisional ballots to Native Arnericanvoters who provide one fonrn of non
- 12 -



1 photo tribal identification, with only the voter’s narne. [7/25/06 Kanefield Dep. at

2 50:10-11] For othervoters, however,the Secretarydecidedthat theywould not receive

3 a regularprovisionalballot with only one fonrn of non-photoidentification. [Trial Tn. at

4 752:7-753:1] Moreover, the Proceduresleave to each county’s election officials

5 whetherto accept"official election rnail" as Polling ID. [Id. at 748:19-749:5] Sorne

6 counties- but not all - have done so. [Id.; seealso Ex. 530] Accordingly, sirnilanly

7 situatedvoters in different countiesare treateddifferently at the polls. [Trial Tn. at

8 751:13-752:1] Evenif a county accepts"official electionrnail," there is no guarantee

9 that it will providethis fonrn of identification to its voters. [See7/31/06OsborneDep. at

10 59:21-60:18;HansenDep. at 50:2-50:4,57:2-57:9; 8/30/06Hn’g Tn. at 111:12-111:20]

11 Indeed, MaricopaCounty, where nearly 60 percentof Arizona voters reside, will not

12 provideofficial electionrnail, addressedto individual votersin 2008. [Ex. 1218]

13 VI. CONSTITUTIONAL AND STATUTORY VIOLATIONS

14 A. FourteenthArnendrnent

15 The ITCA Plaintiffs have statedboth facial and as applied clairns againstthe

16 Registration and Polling ID nequinernentsof Proposition 200 under the Fourteenth

17 Arnendrnent. The decision of the SuprerneCourt in Crawford neaffinrnedBurdick v.

18 Takushi as the leading caseconcerningchallengesto electionpracticesbasedupon the

19 fundarnentalnight to voteunderthe FourteenthArnendrnent.6

20 As describedabove, the facial infinrnities of the registration ID nequinernent

21 include the lack of anywaiver for the indigent, the absenceof anywaiver to those for

22 whorn obtaining identification is irnpossible,the dernandfor the useless"C" nurnben

23

________________________

24
6 The ITCA Plaintiffs incorporateby referencetheir brief concerningthe impactof Crawford
[Doc. 763] andtheir oppositionto theDefendants’Motion for SummaryJudgment[Doc. 812],

25 as well astheir ProposedFindingsof Fact and Conclusionsof Law. The ITCA Plaintiffs join
with the GonzalezPlaintiffs with regardto the evidenceand claims under Section 2 of the

26 Voting Rights Act. The ITCA Plaintiffs also presenteda claim underthe NVRA, 42 U.S.C.

27
1973gg-4a1, on which this Court granted summaryjudgment following the Court of
Appeals’ decisionin Gonzalezv. Arizona, 485 F.3d 1041 1050 9th Cir. 2007. [Doc. 330]

28 Plaintiffs do not waive this claim, but recognizethat the issue is not openbeforethis Court.
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1 frorn naturalizedcitizens,and the unreasonableandthereforeinvidious useof drivers’

2 licensesas proxies for proofof citizenship. Beyond this, Proposition200 causedthe

3 rejection of at least 3 1,500 individuals’ registration applications. Becausethe vast

4 rnajority of thoseindividuals wereborn in the UnitedStatesandtheDefendantsdid not

5 challengethe accuracyof that self-reporting, the registration ID nequinernentdirectly

6 causedthe rejectionof nine citizen applicantsfor eveiypotentialnon-citizenapplicant

7 that was rejected. In order to be constitutionalProposition200 neednot be so exactly

8 tailoredto its statedpurposeof preventingnon-citizenregistrationthat it neverburdens

9 a qualified citizen. In practice, however, the RegistrationID nequinernentis grossly

10 rnisfit to the problern it purports to address. This rnisfit, in tandernwith the other

11 identifiedfacial infinrnities, fan outweighsthe assertedjustifications for the Registration

12 ID nequinernent,and cornpelsthe Court to find that provision unconstitutionalon its

13 face,andto enjoin its enfoncernent.

14 With respectto the Polling ID nequinernent,the facial infinrnities of Proposition

15 200 include the fact that 1 no free identification is requiredto be issued,2 county

16 election officials are perrnitted to devise inconsistent standards for "acceptable"

17 identification,and3 countyelectionofficials arepenrnittedto provide on withhold free

18 identification to registeredvoters at their discretion. The countiesproducedoven 4,000

19 uncountedconditionalprovisionalballots during discovery. Thousandsof otherhopeful

20 voters left the polling placewithout castinga ballot due to the ID nequinernent. These

21 nurnbensdo not include the additional voters who were inconveniencedby having to

22 take a follow-up trip afterthe electionto provide acceptableidentification, non do they

23 show how rnany voters were rnistakenlyrequiredto cast conditional provisional ballots

24 due to poll workerconfusion. The docurnentedneedfor this additionalburdencouldnot

25 be slighter. No evidenceof in-personvoter irnpensonationin Arizona was introduced.

26 Moreover, the nurnben of absentee,early and regular provisional ballots that were

27 visually inspectedfor signaturernatchingduring the sarnetirne period wasrnany tirnes

28 greatenthanthe nurnbenof conditionalprovisionalballots, andthe testirnonyof election
- 14 -



1 officials was consistentthat the signatureinspectionprocedurewas sufficient to guard

2 againstfraud. Under thesecincurnstances,the burdensof the Polling ID nequinernent

3 outweighthejustification andrnakethat nequinernentunconstitutionalon its face.7

4 Crawjbrd of course also conternplatedpost-enfoncernentas-appliedchallenges.

5 The way in which it did so, however, focusedprirnarily upon the ultirnate nernedy,

6 viewing a facial challengeas one seekingthat a statute be stricken acrossthe board

7 either in a pre-enfoncernentposturewithout relianceon evidenceof actualirnpact on in

8 post-enfoncernentposture with the benefit of such evidence, versus an as-applied

9 challengethat would carveout an exceptionto a generalrule so asto vindicatethenights

10 of a particularclassupon whorn anundueburdenhasbeenshownto fall.

11 WhereProposition200 hasrnadevoting impossiblefor qualified individuals, it is

12 axiornatic that the burdenis severe. Shirley Preissis one suchindividual. To satisfy

13 Proposition200 is literally irnpossiblefor Ms. Preiss,a United Statescitizen who has

14 votedsince 1932 but whosenight to vote is deniedby the registrationID nequinernentof

15 Proposition200. Ms. Preisstestified adarnantly,severaltirnes, that she "want[s] the

16 nightto vote underthe Constitution. . ." but that Proposition200 has"left [hen] no way"

17 to do that. [Id. at 84:2-3, 87:24, 88:9-10] Indeed,it is personspreciselylike Ms. Preiss

18 with whorn the SuprerneCourt in Crawford was concerned- as personsbeaninga

19 "heavierburden" underthe voter ID law thanrnost voters. SeeCrawfOrd, 128 5. Ct. at

20 1621 taking judicial notice of facts that "indicatea heavierburdenrnaybe placedon.

21 elderlypersonsborn out-of-state,who rnay havedifficultly obtaininga birth certificate,"

22 and on "personswho becauseof econornic on other personallirnitations rnay find it

23 difficult either to securea copy of their birth certificateon assernblethe other required

24 docurnentationto obtain a state-issuedidentification."; see also Burdick, 504 U.S. at

25 434, 439-440 regulations irnposing a severe burden subject to strict scrutiny, but

26 SeeDunnv. Bluinstein,405 U.S. 330, 345-46,353 1972 rejectingargumentthat durational

27
residencylaws were "necessaryto preventfraud" because"total statutoryschemefor regulating
the franchise" and various criminal provisions were "more than adequateto detect and deter

28 whateverfraud maybe feared".
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1 finding restriction on voting at issue was "slight" and a "lirnited burden". For Ms.

2 Preissand those in hen position the Court is obliged to fashion a nernedyon an as-

3 appliedbasis.

4 Irnpossibility, however, is not a precondition for an as applied challenge.

5 Proposition200 also irnposessignificant burdenson other Plaintiffs that outweigh the

6 offered justifications. For exarnple, Proposition 200 seriously harnpensthe work of

7 organizationsthat conduct voter registration, so that the Arizona Advocacy Network

8 AzAN, rnust at leastdoubleits efforts to registerthe sarnenurnbenof voters it could

9 before Proposition200. AzAN showedsirnilan burdenswith regard to the need for

10 election-dayassistancedueto Proposition200.

11 B. Twenty-FourthArnendrnent

12 This Court grantedsurnrnaiyjudgrnenton plaintiffs’ clairnsthat Proposition200

13 irnposesa poll tax. [Doc. 330, at
3]8 ITCA Plaintiffs respectfullysuggestthat because

14 sornevoterswill needto pay for docurnents,including payrnentsdirectly to the Stateof

15 Arizona on its agencies,in order to register on vote in person, CrawfOrd rnaterially

16 clarified the governinglaw sincethis Court’s orderrejectingthepoll tax clairns.

17 The availability of free photo ID cards in Indianawas a detenrniningfact in

18 CrawfOrd. In assessingthe burdens,Justice Stevensernphasizedthe lack of direct

19 financialburdenunderthe Indianalaw:

The burdensthat are relevantto the issue before us are those irnposedon

21 personswho are eligible to vote but do not possessa current photo
identification that cornplieswith the nequinernentsof SEA 483. The fact

22 that rnost voters alreadypossessa valid driven’s license, on sorne other

23 forrn of acceptableidentification, would not save the statute under our
reasoningin Harper, if the Staterequired voters to pay a tax on a fee to

24 obtain a new photo identification. But just as other Statesprovide free

25

26 8 The Court’s opinion referencedonly the registrationidentification requirement. However,

27
becausethe Court grantedthe motion for summaryjudgment without noting any exceptions
from the motion, Plaintiffs understandthat summaryjudgmentwas grantedon both claims

28 regardingthepoll tax issue. [See Doc. 330, at 7 grantingDoc. 282]
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1
voterregistrationcards,the photo identificationcards issuedby Indiana’s
BMV arealso free.

2 Crawford, 128 5. Ct. at 1620-21. In short, for the Justiceswhojoined the leadopinion,

havingto pay for the photo ID cardwould haveviolatedHarper. That it was free also

informedtheir assessrnentof the burdenirnposedby rnakinga trip to the courthouseand

gatheringunderlyingdocurnents.

6 JusticeStevens’ discussionof Harper also informs the weighing of the State’s

assertedinterests. Thejustifications in Harper included"1 the state’sdesireto collect

8 its revenue, and 2 its belief that voters who pay a poll tax will be interestedin

furtheringthe state’swelfarewhenthey vote." 383 U.S. at 674. "Although the State’s

10 justification [in Harper] for the tax was national, it was invidious becauseit was

irrelevant to the voter’s qualifications." Crawford, 128 5. Ct. at 1616. Sirnilanly,

12 though Arizona’s interest in assuringthe qualifications of voters is a valid interest,

13 including a fee as part of the structureto irnplernentthat stateinterest is irrelevantto

14 voters’ qualifications. Cf Dunn, 405 U.S. at 345-46 recognizingthat assuringvoters

15 were state residentswas a valid interest,but a durational residencynequinernentwas

16 unconstitutionalbecauseit excludedbonafide residentsfrorn voting.’0

17
VI. CONCLUSION

18 For the foregoingreasons,the ITCA Plaintiffs respectfullyrequestthat the Court
19 enter the ProposedFindings of Fact and Conclusions of Law filed herewith and

20 permanentlyenjoin enfoncernentof thevoting relatedprovisionsof Proposition200.

21

22

23 Indeed,whateverdistinction the Court of Appeals saw betweenArizona’s law and Harper
doesnot survive JusticeStevens’opinion that requiringa fee for a photo ID card would violate

24 Harper even if most votersalready possessedthe requireddocumentsand ID. SeeGonzalez,

25
485 F.3dat 1049 holdingthat "Arizona’s newlaw [doesnot] ‘make[] theaffluenceof thevoter
or paymentof any fee an electoralstandard"quotingHarper, 383 U.S. at 666.

26 10 Defendantsargued that requiring forms of ID is not an "express" poll tax, especially

27
consideringthat most votershavetheneededdocuments. [Doc. 282 at 6] The leadopinion in
Crawford expresslyrejectedthose arguments,reaffirming that a statemay not do indirectly

28 what theConstitutionforbids it to do directly. Harmanv. Forssenius,389 U.S. 528, 540 1965.
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