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INTRODUCTION
 

With his petition for a 'Nfi t of mandamus, Petitioner Chad Taylor asks this Court 

to take the truly extraordinary step of intervening in a federal election by ignoring the 

plain words of Kansas statutes and the ballots cast by Kansas' Democratic primary voters 

just one month ago. He makes this request for the legally insufficient reason that he had 

a last-minute change of heart and no longer wants to serve as the Democratic Party's 

candidate for the U.S. Senate. Mr. Taylor's indecision falls far short of providing a basis 

for the relief he seeks-an order requiring the Respondent, Secretary of State Kris 

Kobach, to remove Mr. Taylor's name from the ballot. 

Mr. Taylor's petition fails for a number of very simple reasons. Most obviously, 

the statute regulating withdrawal from the ballot is unambiguous, and affinnatively 

requires Secretary Kobach to maintain a candidate's name on a ballot unless one of two 

circumstances is present: the candidate has died or has declared himseJ f "incapable of 

fulfilling the duties of office if elected." KAN. STAT. ANN. § 25-306b(b). Thus, the only 

question here is whether Mr. Taylor made the requisite declaration of incapability. He 

did not. Instead, he merely invoked the statute, without saying a single word about 

whether (or why) he is incapable of serving if elected. Accordingly, Secretary Kobach 

had a statutory duty to reject Mr. Taylor's eleventh-hour anempt at withdrawing. An 

order from this Court directing the Secretary to remove Mr. Taylor from the ballot would 

turn this duty on its head, and thus would be fundamentally incompatible with the 

extremely circumscribed writ of mandamus. Moreover, all of the state-constitutional 

rights that Mr. Taylor invokes are facially meritJess. (in any event, the U.S. Constitution 

makes the Kansas legislature's will paramount with respect to federal elections conducted 

within this State--even to the point of superseding the State Constitution.) 

Even if this Court were empowered to rewrite statutes, there is no equitable policy 

reason to depart from the law's plain language. No hann will befall Mr. Taylor if he 

remains on the ballot; although he claims not to be interested in campaigning or serving, 



leaving him on the ballot will not force him to do either of those things. A ruling in his 

favor, by contrast, would result in the instant voiding of the choice made by the majority 

of Democratic primary voters that selected Mr. Taylor to represent them in the general 

election, and in so doing would put the political parties on notice that the Kansas ballot is 

extremely vulnerable to manipulation. In fact, although Mr. Taylor does not mention this 

at any point in his filings, ordering Secretary Kobach to withdraw Mr. Taylor's name 

would mean that the Democratic Party committee for this State would be required to put 

a replacement nominee on the ballot. £<AN. STAT. fu'\1N. § 25-3905(a). The Court would 

accordingly need to condition any order granting mandamus on the Democratic Party's 

immediate submission of a replacement, as the Secretary must finalize the ballot by 

September 18. In this way, acceptance of Mr. Taylor's argument would not only violate 

the statute's plain text, but would facilitate a transfer of power from voters like 

lU1dersigned amicus to professional political operatives. 

STANDARD OF REVIEW 

The writ of mandamus is an "extraordinary remedy"-a "drastic" and 

a[un]common means of obtaining redress." Legislative Coordinating Council v. Stanley, 

264 Kan. 690,697 (1998); Slate ex reL. Stephan v. 0 'Keefe, 235 Kan. 1022, 1024-25 

(1984). Because mandamus means "compel[ling]" some official to act, the writ may be 

granted only when the official has failed "to perfonn a specified duty" established by 

"office" or "operation oflaw." KAN. STAT. ANN. § 60-801. The burden of establishing a 

right to relief is on the petitioner. Comprehensive Health 0/Planned Parenthood ofKan. 

& A-lid-Mo., Inc. v. Kline, 287 Kan. 372, 410 (2008). Moreover, mandamus is not a writ 

of right; even when a claimant satisfies the requirements of section 60-801, this Court has 

discretion to deny relief. Legislative Coordinating Council, 264 Kan. at 697. 

Under this Court's precedent, mandamus is appropriately invoked only to enforce 

"clear" legal duties and to compel "strictly ministerial" acts. Comprehensive HeaLth, 287 
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Kan. a1410; O'Keefe, 235 Kan. at 1025. As a result, mandamus must be denied when the 

official action sought is discretionary, State v. Becker, 264 Kan. 804,807 (1998); or when 

it would compel action contrary to statutory law, In re Ins. Tax Cases, 160 Kan. 300, 313 

(1945). Mandamus is similarly unavailable to "enforce a right that is in substantial 

dispute," Willis v. Kan. Highway Patrol, 273 Kan. 123, 127 (2002) (internal quotation 

marks and citation omitted); or "where only a factual issue ... is involved," State v. 

J\JcDaniels, 237 Kan. 767,772 (1985). After all, when the "controlling question" in a 

mandamus action is "essentially one of fact," it is impossible to show that an official 

failed to perform a "clearly defined duty." Armstrong v. City o/Salina, 211 Kan. 333, 

339-40 (i972). Accordingly, the writ can be granted here only if the statute precluding 

withdrawal except where a candidate declares his incapability of serving is construed as 

creating a clear legal duty to allow withdrawal when the candidate does not declare his 

incapability of serving. 

ARGUMENT 

r.	 Mr. Taylor Did Not Comply with the Withdrawal Statute. 

Under Kansas law, a candidate selected through a primary can subsequently 

withdraw from the ballot only if he dies or "declares that (he is] incapable of fulfilling the 

duties of office jf elected," KAN. STAT. ANN. § 25-306b(b). Mr. Taylor satisfies neither 

condition, and his letter purporting to withdraw "pursuant to" this statute cannot 

substitute for the declaration the statute mandates. Mr. Taylor's position thus runs 

directly contrary to Kansas law, which affirmatively required Secretary Kobach to reject 

Mr. Taylor's deficient attempt at withdrawal. Moreover, Mr. Taylor's position would 

undercut the purpose served by the withdrawal statute, which is the prevention of 

precisely this sort of electoral bait and switch. Given this, his petition comes no....vhere 

near satisfying this Court's stringent standards for granting mandamus. 
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A. Mr. Taylor Did Not Comply with the Statute's Plain Language. 

1. Most fundamentally, Mr. Taylor's position contravenes the text of the 

withdrawal statute, section 25-306b. N. Natural Gas Co. v. ONEOK Field Servs. Co., 

296 Kan. 906, 918 (20 l3) ("The most fundamental rule of statutory construction is that 

the intent of the legislature governs if that intent can be ascertained. We first attempt to 

ascertain legislative intent by reading the plain language of the statutes ...." (citing 

Bergstrom v. Spears Mfg. Co., 289 Kan. 605, 607 (2009); Padron v. Lopez, 289 Kan. 

1089,1097 (2009))), cert. denied, 134 S. Ct. 162 (2013). 

Here, the withdrawal statute could not speak more plainly. First, it establishes the 

default rule that a candidate selected through a primary cannot subsequently withdraw: 

"[e]xcept as provided by this section, no person who has been nominated by any means 

for any national, state, county or township office may cause such person's nQme to be 

withdrawn/rom nomination after the day ofthe primary election." KAN. STAT. Al'.'N. 

§ 25-306b(a) (emphasis added). The statute then carves out t\¥o extremely limited 

exceptions to this blanket rule: the candidate's death (KAN. STAT. ANN. § 25~306b(c», 

or-as is relevant here-his declaration that he is incapable of serving: 

Any person who has been nominated by any means for any national, state, 
county or township office who declares that they are incapable of 
fulfilling the dUlies ojoffice ifelected may cause such person's name to be 
withdrawn from nomination by a request in writing, signed by the person 
and acknowledged before an officer qualified to take acknowledgments of 
deeds . 

.!<AN. STAT. ANN. § 25-306b(b) (emphasis added). Because the statute does not define 

"incapable," that term must receive its ordinary meaning: "lacking capacity, ability, or 

qualification for the purpose or end in view." WEBSTER'S THIRD NEW rNTERNATIONAL 

DICllONARY 1141 (1986); see also N. Nalto'al Gas Co., 296 Kan. at 918 (Kansas courts 

"giv[e] common words their ordinary meanings"). 

Thus, the withdrawal statute is straightforward and wholly unambiguous: once a 

candidate prevails in a primary, the Secretary of State must include that candidate's name 
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on the ballot unless he dies or is rendered incapable of serving. But Mr. Taylor is quite 

alive, and he certainly made no "declar[ationJ that [he is] incapable of fulfilling the ducies 

of office if elected." KAN. STAT. ANN. § 25-306b(b). Because neither of the conditions 

necessary for withdrawal were present, Secretary Kobach's clear statutory duty was to 

maintain Mr. Taylor's name on the ballot. 

That being so, it would have been an abuse ofdiscretion for Secretary Kobach 10 

permit withdrawal. Ajortfori, it cannot be reasonably maintained that the Secretary had a 

eleer,. legal duty to do the opposite of what the statute unam biguollsly requires. See 

Comprehensive Health, 287 Kan. at 410 ("Unless the respondent's legal duty is clear, the 

writ should not issue."). In short, Mr. Taylor's mandamus petition improperly seeks "an 

order compelling defendant, not to do an act required by statute but to do an act contrary 

to our statute." In re Ins. Tax Cases, 160 Kan. at 313. 

2. The validity of the Secretary's decision is particularly obvious because this is 

not a case where a withdrawal was rejected because of some technical problem with the 

precise verbiage or fonn of the declaration, but the withdrawing candidate had 

nonetheless conveyed his inability to serve. That is, Mr. Taylor not only failed to file a 

proper declaration; he failed (and still fails) to state why or how he is purportedly 

"incapable of fulfilling" his senatorial duties. In other words, Mr. Taylor's withdrawal 

request was deficient in both/arm (no declaration) and substance (no assertion of facts 

suggesting why he is incapable of serving as a Senator). Because Mr. Taylor neither filed 

a declaration nor even hinted at any facts suggesting how he could truthfully claim 

incapacity, his mandamus petition is a frontal assault on both the plain language and logic 

of the withdrawal starute. 

Presumably the reason Mr. Taylor has not, even now, averred any facts 

suggesting incapacity is that he is, quite obviously, fully capable of serving as a U.S. 

Senator, and thus could not truthfully tile the required declaration. He simply no longer 

wants to be a U.S. Senator, although he remains fully capable of doing so. 
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All objective evidence establishes that Mr. Taylor is capable of serving in the 

Senate. For one thing, he continues to hold public office as a District Attorney. Since he 

is not "incapable of fulfilling the duties" of a District Attorney, he is not incapable of 

fulfilling senatorial duties. Moreover, until less than two weeks ago, MI. Taylor was 

devoting himself to convincing voters that he was entirely capable of serving as their 

Senator. 

Even now, as Mr. Taylor seeks to convince this Court to intervene 'in a federal 

election, he has not explicitly declared himself incapable of serving (or offered any 

reason for why he is incapable). Instead, the most he can say is that his desire has run 

dry; he "dores] not want to be a candidate for U.S. Senate"; "do[es] not want" to have his 

name on the ballot; "do[es] not want to have [his] name associated with the Democratic 

Party for purposes of the 2014 U.S. Senate race." Taylor Aff. 19. But not wanting to 

do something is, of course, fundamentally different from not being capable of doing 

something. Mr. Taylor's eleventh-hour change of heart simply is not a valid basis for 

withdrawal under Kansas law, and post hoc conclusory assertions made for purposes of 

litigation cannot change that. 

3. Although Mr. Taylor's withdrawal would be contrary to both the form and 

substance of the withdrawal statute, he nonetheless argues that he effectively complied 

with that statute simply because he ciled it in his letter. That is, Mr. Taylor argues that 

his letter somehow constitutes a declaration of incapability because it recites that his 

withdrawal was "pursuant to KSA 25-306b(b)." Mem. at 7-8. But, needless to say, 

citing a statute that requires a declaration in no way constitutes providing the declaration. 

This would be like saying that an out-of-district candidate complied with the statutory 

residency requirement because his declaration of candidacy cites the statute requiring in­

district residency. And this is particularly problematic in this case because, again, Mr. 

6
 



Taylor's letter did not even suggest that he is incapable of serving as a Senator, instead 

treating his withdrawal as nothing more than a clerical matter.' 

4. Apparently recognizing the fatal deficiencies outlined above, Mr. Taylor 

argues that mandamus should be granted because his letter constitutes "substantial 

compliance" with the withdrawal statute (because, again, it recites that it is "pursuant to" 

that statute). Mem. at 8. But "substantial compliance" is not the applicable standard for 

these sorts of controversies-particularly in a mandamus proceeding-and, in any event, 

Mr. Taylor plainly did not substantially comply with the law. 

First, while Mr. Taylor claims that the substantial-compliance standard applies in 

all election-related cases (Mem. at 8 n.I), the very decisions he reI ies upon show that 

claim to be false. Both of those decisions arose in the context of election contests, fa ising 

the question of whether a voter's technical failure to comply with some procedural 

requirement should invalidate his or her vote. In each case, the substantial-compliance 

standard was invoked to protect a voter's ability to participate in the democratic process 

by ensuring that an overly rigid enforcement 0 f election rules did not prevent the 

individual from exercising his or her constitutional right to vote. See Thomason v. Stow, 

267 Kan. 234 (1999) (refusing to invalidate election on basis of irregularities with several 

voters' ballots); In re Levens, 237 Kan. 614,617 (1985) (voter's "failure to sign [an] 

affidavit" when submitting the absentee ballot of her disabled husband "was a minor 

irregularity and should not prevent [his] vote from being counted or cause the annulment 

of the election if [his] vote was legally cast"). 

1 While !vlr. Taylor insistS that he was told by a State employee that his 
withdrawal letter should be "sufficient" (Taylor Aff. ~ 6), that employee disputes this 
allegation. Resp. '5 Notice Regarding Scheduling at I(c), No. 14-112431-S (Sept. 10, 
2014). And in any event, what Mr. Taylor was told is totally beside the point, given that 
the law is unambiguous. Indeed, as this Court recognized in its scheduling order, Mr. 
Taylor's affidavits setting forth his version of events are not relevant to the resolution of 
this case. Order at 2 (Sept. II, 2014) (stati ng that only Mr. Taylor's and Secretary 
Kobach's respective letters are "relevant to the controlling legal issue" in this case). 
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Here, Mr. Taylor seeks exactly the opposite: he wants to remove himself from the 

democratic process, which would have the effect of denying the will of all those who 

voted for him in the Democratic primary and those who intend to vote for him in the 

general election. Because there is no constitutional right to withdraw one's name from 

the ballot and because there is no risk that Mr. Taylor will wrongly be denied his right to 

participate if his name remains on the ballot, the rationale for a "substantial compliance" 

standard has no place here. Simply put, there is a fundamental difference between hyper­

technical enforcement to deny voters their constitutionally guaranteed right to vote and 

disallowing the removal of sophisticated candidates' names from ballots when they have 

failed to adhere to the substantively important criteria for withdrawal. In the former 

instance, the State's interest in administrative convenience is negligible and the 

individual is denied perhaps the most important constitutional right. In the latter, the 

State's interest is obvious and weighty, while the candidate's injury is barely cognizable 

and wholly self~infljcted. There is no reason to apply the same lenient review standard to 

the latter situation, and no case has ever done so. 

In all events, as noted, Mr. Taylor did not substantially comply with the 

withdrawal statute because he did not provide anything resembling a declaration of 

incapability (since he provided no inkling of incapacity in any way), and because citing a 

statute you are violating does not substantially comply with that statute. 

B.	 Granting "Mandamus Would Be Contrary 10 tire Ullderlying PlIrpOSes of 
tile Law. 

Just as Mr. Taylor's position contravenes the text of the withdrawal statute, so too 

does it run directly contrary to the statute's goal of preventing electoral bait-and-switch 

tactics. Only weeks ago, a majority of Democratic voters selected NIr. Taylor to 

represent them in the general election. Now, 1\'1r. Taylor has changed his mind. 

Allowing withdrawal because of such a last-minute change of heart would authorize the 

related harms of rendering party primaries meaningless and potentially transferring the 
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candidate-selection power from primary voters to party bosses. In quick fashion, the will 

of party bosses would replace the will of the people. 

This is particularly true because, absent genuine incapacity, the last-minute 

withdrawal of the primary-selected candidate inevitably is done to further the electoral 

schemes of someone else. Since people do not vigorously campaign for public office and 

then immediately decide they do not want the office, such ;'voluntary" withdrawals 

almost necessarily are done because another candidate is viewed as "better"-either a 

Democratic candidate preferred by the party bosses (but not the party voters) or, as here, 

an independent who has not even submitted himself to consideration by the Democratic 

Party's voters. 10 all such scenarios, the common denominator is that the primary voters 

have selected the "wrong" candidate, and their "mistake" will be fixed by political 

professionals who desire either no candidate or a central committee-selected candidate, to 

enhance the chances of winning in the genera! election. lndeed, Kansas law would 

affinnatively require the Democratic Party committee to name a replacement candidate in 

the event of Mr. Taylor's withdrawal. KAN, STAT. ANN. § �2�5�~�3�9�0�5�(�a�)�. Needless to say: 

Kansas has a legitimate and strong interest in preventing such derogation of the primary 

voters' power, by precluding candidate withdrawals which could be (and likely are) 

designed to deliberately thwart the wi II of those voters. 

This interest is reflected not only in the withdrawal statute's text, but also in its 

history. Originally, Kansas law permitted candidates to withdraw at will, leaving the 

door open for all sorts ofpolitical chicanery. KAN. STAT. ANN. § 25-306b(a) (1996). But 

in 1997, the legislature considered an amendment that would have categorically 

prohibited candidate withdrawals, without exception. See Kan. House J., 1997 Reg. 

Sess., No 47, Mar 29,1997, at 483 ("No person who has been nominated by any means 

whatsoever for any national, state, county or township office may cause such person's 

name to be withdrawn from nomination."). Ultimately, however, the legislature settled 

on the balance reflected in the law as it stands today, prohibiting withdrawal absent a 
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